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HURLEY, Senior District Judge:

Plaintiff brings this action alleging violations of the Securities ExchangelAdt.S.C.
88 78j and 77q, the Racketeer Influenced and Corrupt Practices Act, 18 U.S.C.€§ 46§1
and for fraud, conversion, and breach of contract. Currently before the Court ifiglaint
motion for summary judgmesblelyas toits claims for(1) both fraud and conversion against
defendants Jason Michael Meyer (“MeyeiM5 Enterprises LLC (“M5”), 3 Hooligans
Investment Properties LLC (3 Hooligans”), and Fortune Financial Invessnagigt Consulting
LLC (“Fortune”) (collectively, “Meyer defendants™ (2) fraud against Lawrence Durbin
(“Durbin”) and SBC Lending Inc. (“SBC”); and (3) conversion against Anthormpp@ae
(“Cappaze”) and the Royal Sovereign Group LLC (“Royal Sovereign”). (Pbtgél of Motion
for Summary Judgmentllaintiff's claims againstll otherdefendantsviz. Kenneth Morelli,
Gerald Dale Hendrix, M. Harood Rashid, and Worldwide Resources, LISAhave been
dismissed either by stipulation of dismissal or voluntary discontinuance. (8ers@ated

12/23/10 and 1/11/11.) For the reasons that follow, plaintiff's motidensed

! The Court previously granted the Meyer defendants’ request for leave to file a cross motion for summary
judgment. (See Order dated 12/7/10.) Although the Meyer defendants have opposed plaintiff’s motion for
summary judgment, they have not filed their own cross motion for summary judgment.
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BACKGROUND
l.  PLAINTIFF 'S CLAIMS
a. Facts Pertaining to the Meyer Defendants

The allegations in the Complaint arise framestmentshatAlan J. Watson (“Watson,)
plaintiff's principal, made witldefendant Meyer to perform leveraged trades of United States
Treasury Bills (“Fbills”). (Id. 11 2-3.) The investments consisted of two money transfers in the
amounts of $2.5 million and $1.4 millidrom plaintiff's account at Charter One Bank to a
Merrill Lynch investmentaiccountmanaged by MeyerP(aintiff's Statement Pursuant to Local
Civil Rule 56.1 (“Pl.’s 56.1) 1 1.F Leading up to these transfekeyerhad told Watson that he
had a “system for leveraged trading ebills that could produce pfits of fifty percent per
month} and that could yield as much as $200,000 per day on certain dagl 24.)

ShortlyafterWatsonmade the first transfer of $2.5 million on June 5, 2009, Meyer
informed him that in order to execute the trades, the money would have to be transteraed i
separate Merrill Lynch account at the same branch beigrigidefendant Royal Sovereign and
managed by defendant Cappate. { 6.) Watson initially expressed his reluctancenaking
the transfer, but lateelented when Meyer presentegroposed agreement between Royal
Sovereign and Watson limiting the use of plaintiff's funds to the purchase of “Zero Colipon”
bills, and promising that the purchased T-bills would be transferred back into Watsoolst.
(Id. 1 7; Pl.'s ExC.) Watson now suggests, however, that the agreement taleea andthat
Meyer forged Cappazesignature (Pl.’s 56.1 { 7.

Between midJune and late-July of 2009, Watson received a number of emails from

Meyer stating that his investments were doing wkill.| 9;see, e.g.Email dated 6/25/09, Pl.’s

? Plaintiff’s statement of material fact pursuant to Local Civil Rule 56.1 is embedded within its memorandum of law
in support of its motion.



Ex. G) Then, at some point towards the end of July 2009, Meyer informed Watson that in order
to engage in “the kind of leveraged investments that [Meyer] wanted tpldmtiff would need
to maintain$5 millionin hisinvestment account. (Pl.’'s 56.1 1 10.) As Watson’s account had
purportedly earned a $1.1 million profit at that point, an additional $1.4 million transfer by
Watson intaVleyer's investment account would suffiééWatson Decl. § 16.) Watson agreed to
increase hisnvestment and, at Meyer’s direction, transferred the $1.4 million to the escrow
account of former defendant Morelli in a Chase Bank branch in Bellport, New York.5€.1
11.)

Plaintiff claims thatin the end, none of these funaere used for the leveraged
acquisition of T-bills or any othéeveragedransactionbut were instead diverted different
investments without plaintiff's consentd( § 12.) Specifically, plaintiff asserts that Morelli
who at times held these funds in his escrow account, transferred $712,240 of plaintiffs mone
at Meyer’s behest, to an account in the United Arab Emirates maintained @r&wegk LLC.
(Id.) Meyer also purportedly instructed Morelli to transfer $761,000 to the defendant gogpan
Hooligans, which was, or igJlegedly “controlled” by Meyer.ld.) Despite numerous demands
from Watson for an accounting and return of his capital, Meyer hapaipack $635,000f
the investmentsld. § 13.)

In defense of plaintiff's claimgheMeyerdefendants have furnishedter alia, releases
from both plaintiff and Watson—Dboth signed by Watson—which, in exchange for the payment

of $2,265,000, dischargdl claims that either plaintiff or Wabn may have against the Meyer

® Plaintiff alleges that Meyer’s representation that his account had earned this $1.1 million profit was false.
(Compl. 9119.)



defendants arising from events occurrirgjore the date of thexecution of that documeft.

(Meyer Defs.” Ex. 3.)The releases explicitly acknowledge receipt of the consideration payment.

b. Facts Pertaining to Defendants Cappaze and Royal Sovereign

Cappazédecame involved in the investmestheme wheraccording to his testimony,
Meyer called himn or around May of 200 tell him thathe had a “friend i.e. Watson, who
was interested imvestingwith Cappaze.Gappaze DeB4.) Cappaze floated a number of
possible investment ideas with Meyer, but focused primarily@rtaingold-mining venture in
Ecuador. Id. 35-36.) Watsonthenmade the $2.5 million transfer, mentioned above,timo
account of @ppaze’sompany Royal Sovereigh(ld. 37-38.)Shortly after this transfer
Cappaze began speaking directly to Watson about investing in the gold vadtg@.)(
According to Cappaze, no firm commitments were made at that point. \Waitsged|ytold
him that he “trust[ed]” what Cappaze was doing, and Cappaze asked Watson to sendtérm a let
of commitment. id.)

Cappeze testified that he then got a call from Meyer in late June or egrRO09I
stating that Watson wanted Cappé&z@&vire the investment money back to Metl@ough
Morelli's escrow accountecause he was not “moving [the] money fast enougsh.a( 39, 41
Pl.’s56.1 1 14.)As Watson states in hvgritten declarationrsubmittedn conjunction with the
present motin, Meyer told himat that timethat he was growing unhappy with “G#aze’s

conservative approach(Watson Decl. § 12.)

*The language of the Releases discharges all claims arising prior to the “date of this Release.” Although both
releases were dated, these dates are largely illegible on the copies provided to the Court. Plaintiff’s release can be
narrowed only to some date in 2009, while Watson'’s is dated some day in October 2009.

> Cappaze denies that he ever saw the agreement between Watson and Royal Sovereign that plaintiff claims was
forged by Meyer. (Cappaze Dep. at 42.) Cappaze further denies that the signature on that document is his.
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Of the funds due to be returned, howeyptajntiff alleges, and Cappaze admits, that
Cappaze retaine®b00,000. Meyer DefendantsStatement of Material Facts Pursuant to Local
Civil Rule 56.1 (“Meyer 56.7) § 71; Cappaze Dep. 51-52, 59.) In his deposition, Cappaze stated
that hekeptthis money because, as he told Watson at the time, he “needed at least to retain som
capital untilhe sent me the other money(Cappaze Def53.) Cappaze insists that Watson
agreed to this arrangemenritl.] In September 2009, Cappaze returned another $2001800. (
59-60; Meyer 56.1 1 72.)

Cappazaloes not dispute that he failed to remit the remaining $300,000 to plaintiff, but
contends that it had been invested in the gold venture, which Watson purportedly had originally
“agreed to.” (Cappaze Dep. at 60.) Howe@appaze’s testimony as to winat represented to
Watson regarding the use of plaintiff’'s moraegpears to cofi€t with itself. The following
excerpts illustrate the discrepancy.

Q. Had you had a conversationth Mr. Watson and told him
you were going to take his two and a half millidollars and invest
it in an Ecuadorean gold company?
A. Yes.
Q. At any time did Mr. Watson tell you okay, take my money
and invest it in your gold deal, either in words or substance?
A. No, he never said that to me.
Q. And did you ever tell him imvords or substance, I'm taking
your money and investing it in a gold deal?
A. | don’t believe | ever said that
(Cappaze Dep. @7, 50.)
Plaintiff moves here for summary judgment against Cappaze and Royal §osaiely

for the alleged conversion of this $300,000 balance, which plaintiff contends has been “lost” in

the gold venture.SeePl.’s 56.1 | 14.)

e Although it is not entirely clear from the record what Cappaze means by “other money,” Cappaze appears to be
referring to Watson’s purported representation that he would invest a total of $5 million in the Ecuadorean gold
venture. (See Cappaze Dep. at 59-60.)



c. Facts Pertaining to Defendants Durbin and SBC
According to a loan agreement furnished by plaintiff, on or around August 28, 2009,
Meyer, acting in his capacity as CEO of M5, entered M5 intareangementvith Durbin and
SBC to lend them $1.1 million as partaplanto, among other things, “list valuable Mexican
historic bonds on one or more tradingesers.” (Contractual Loan Agreemétitoan
Agreement”) Pl.’s Ex. C; Pl.’s 56.1 {1 15-16; Durbin Dep. af)4&s stated in the agreement,

SBC was to transfer this money to an unnarfeignt”’

in order to invest in two unspecified
“trading programs.” (Loargreement at-R.) The principal, plus $200,000 in interest, would be
paid back to M5 within 45 daydd() An additional bonus of $500,000 would also be paid to
M5 ona SBC receivegroceeds from the underlying investmeid.)(

The investment deal wagcured by a “Mexican gold bond” purportedly valued at
$55,000,00@vhich washeld in a bank safe deposit in Fort Lauderdale, Florida. (Loan
Agreement at 2.Both SBC and the client were to hold keys to this safe deposit box, and the
bond was to be “release[d]” to the client once the client paid SBC, and SBC paild MA (
“soybean contract” owned by the client was also offered as collateral for thepakiacd
interest owed to M51d.)

Apparently, Meyer provided only $500,000 of the anticipated 8illion loan,

transferring the money through defendant Worldwide Resources IUSA,(Durbin Dep. at 47,

51-52) Plaintiff claims that thi$500,000 ame from the money plaintiff had invested with

"1t appears from Durbin’s deposition that the referenced “client” was some combination of former defendants
Worldwide Resources USA, LLC, Gerald Dale Hendriz, and M. Haroon Rashid. (See Durbin Dep. at 27-40.)
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Meyer, (Pl.’s 56.11 15), a transfethat Watson contends was never authorized, (Watson Dep. I
at 83.

As noted above, plaintiff moves for summary judgment against Durbin and SBC solely
on theclaim for fraud. This claim is articulated in plaintiff's Rule 56.1 factual stateasent
follows:

Durbin obtained $500,000 of the money plaintiff transferred to Mr.
Meyer by touting a completely fraudulent investment involving
“historic Mexican bonds.”. . . Among the fraudulent
misrepresentations made by Mr. Durbin to cause defendantrMeye
to wiretransfer the money to defendant Worldwide Resources
USA, LLC, was the neresentation that he, Mr. Durbin, had in a
safe deposit box a bond that had been valued by an agency of the
Mexican government at more than $50,000,00This
representation as false, and Mr. Durbin had no reasonable
grounds to believe it to be true.

(Pl.’s 56.1 11 15-16ee alscCompl. § 21.)

.  THE CFTC AcCTION
On March 10, 2011, after the instant action had been commenced, the Commodity
Futures Trading Commission (“CFTO3yought a civil actiorfhereinafter, the “CFTC action”)
in the United States District Court for the Eastern District of Michigan agaitestalia,
plaintiff and Watson, alleging violations of the Commodity Exchange Act, asdaa, 7 U.S.C.
88 1-25. (CFTC Complaint, No. 1@V-10949, attached to Meyer Defs.” Opp. at Ex. 4.) The
pleadingin that actiorclaimsthatWatson“fraudulently solicited and accepted at least $45
million from more than 600 individuals” to operate a commodities pool “in a manner typical of a
Ponzi scheme.”ld. 11 12.) Pursuant to an Order issued in that case, plaintiff was placed under

receivership.$ee4/22/11 Order of this Court, docket no. 61.)

® Watson gave deposition testimony on two dates, October 5 and October 29, 2010, which the parties have
designated respectively as Watson Dep. | and Watson Dep. Il
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In March of 2011, the Meyer defendants moved to stay this case pursuant to a rgstrainin
order issued in thEFTC action (See Letter Application to Stay, docket no. 57.) Counsel for
Phillip S. Stenger, the appointed receiver in@& C action opposed the stay, citing provisions
of the appointing order in that court authorizing Stenger to choose to maintain the a&iaa her
“necessary to preserve or increase the assets of [Cash Flow Financial LLEdgiStetter
dated 4/5/11, docket no. 57.) The Court denied motion to stay, noting that “any recovery
obtained [here] will, under the terms of the Restraining Order], flow to thevResl@p Estate

for ultimate distribution to the alleged fraud victims.” (4/22/11 Order at 3.)

DISCUSSION
|.  STANDARD OF REVIEW
Summary judgment pursuant to Federal Rule of Civil Procedure 56 is only appropriate
where admissible evidence in the form of affidavits, deposition transcripther
documentation demonstrates both the absence of a genuine issue of material facparty’'sne
entitlement to judgment as a matter of |&ge Viola v. Philips Med. Sys. of N. A42 F.3d 712,
716 (2d Cir. 1994). The relevant governing law in each case determines whicheacts a
material; [o]nly disputes over facts that might affect the outcome of the suit under thenigover
law will properly preclude the entry of summary judgmeAnterson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986). No genuinely triable factual issue exists when the moving party
demonstrates, on the basis of the pleadings and submitted evidencaftemdrawing all

inferences and resolving all ambiguities in favor of the non-movant,” that naabjury could



find in the nonmovant’s favorSee Chertkova v. Conn. Gen. Life Ins.,©&.F.3d 81, 86 (2d
Cir. 1996).

When determining whether a genuinely disputed factual issue existg| jadge must
bear in mind the actual quantum and quality of proof necessary to support liabilitthéor “
substantive evidentiary standards that apply to the cAsdégrson477 U.S. at 254-55. A
district court considering a summary judgment motion must also be “mindful . . . of the
underlying standards and burdens of proBickett v. RTS Helicoptet28 F.3d 925, 928 (5th
Cir. 1997) (citingAnderson477 U.S. at 252), because the evidentiary burdens that the respective
parties will bear at trial guide the district court in its determomatif a summary judgment

motion,see Brady v. Town of Colchest863 F.2d 205, 211 (2d Cir. 1988).

. CHOICE OF LAW AND THE ELEMENTS OF PLAINTIFF 'S CLAIMS

As an initial matter, the Court notes that that the parties either live or conduct their
business in one afix different states: New York, Delaware, New Jersey, Florida, Minnesota,
and Michigan. (Compl{ £13.) Plaintiff's investment was made by transferring money to
investment accounts with Merrill Lynch in Florham Park, New JelBeys (56.1 § 1) and
through the escrow account of defendant Morelli in Bellport, New Yidri[(11). The record
does ot specify where the communications between the parties regarding the subject
investments occurred.

Despite this diversity of locales, the parties dodiactly address the issue of which
state’s laws should apply to plaintiff's fraud and conversiamt However, th@arties’

citations to state lawnefer exclusively to New York cases. Where the parties’ briefs “assume”
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that New York law applies,“such implied consent is sufficient to establish choice of law.”
Motorola Credit Corp. v. Uzar388 F.3d 39, 61 (2d Cir. 2004) (alterations and internal quotation
marks omitted)(citind<rumme v. WestPoint Stevens, Ji238 F.3d 133, 138 (2d Cir. 2000)

The Court will therefore analyze plaintiff's fraud and conversion claims uxelerYork law.

To prevd under a claim for common law fraud in New York, the plaintiff must
demonstrate‘ (1) a material representation or omission of fact; (2) made with knowledge of its
falsity; (3) with scienter or an intent to defraud; (4) upon which the plaintgoresby relied;
and (5) such reliance caused damage to the pldiriffver Ltd. v. A.B. Watley, Inc123 F.

Supp. 2d 303, 327 (S.D.N.Y. 20Q6&j)ations omitted)

Conversion claims in New York require the following two “key” elemeltfs:
plaintiff s possessy right or interest irthe property and (2) defendant’s dominion over the
property or interference witity in derogation of plaintiff's rights.Colavito v. New York Organ
Donor Network, InG.8 N.Y.3d 43, 50, 860 N.E.2d 7(®06)(citations omitted):‘Although an
action of conversion does not lie to enforce a mere obligation to pay money, it istthedl theat
an action will lie for the @anversion of money where there is a specific, identifiable fund and an
obligation to return or otherwise treat in a particular manner the specific fundsitoguie

Kirschner v. Bennet648 F. Supp. 2d 525, 540 (S.D.N.Y. 20@¢grnal citation omitted).

Inits reply memorandum of law, plaintiff argues for the first time that “where representations were made by Mr.
Meyer in Minnesota to Mr. Watson in Michigan . .. New York law is not applicable.” (Pl.’s Reply at 6.) Plaintiff,
however, does not follow up this argument by suggesting what state law should apply in that instance, nor is there
any evidence of where exactly these individuals were located when the subject communications took place.
Furthermore, notwithstanding this hypothetical suggestion that New York law may not apply, plaintiff has cited no
state law, in any of its papers, from outside New York.
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1. PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT
a. Plaintiff's Motion as to the Meyer Defendants

Plaintiff's motion for summary judgment against the Meyer defendants must fadras th
exists a material issue of fact as to whether the claims against these defendadtscharged
by the releases signed by Watson. As mentioned above, those releases disclassdabf
action against the Meyer defendants arising on or before the dateretease in exchange for
$2,265,000. Plaintiff, however, contends that the Meyer defendants never made this payment,
despite the fact that the language ofdlgeeement, which Watson admits he signed,
acknowledges receipt.

Nevertheless, because of the manner in which this issue was presented to thei€ourt, i
not undisputed that this consideration payment was ever made. Plaintiff made no mention of
these releases in its initial motion papers. Rather, the releases weresgrogdite Meyer
defendants in their opposition. In the memorandum of law in support of their opposition, the
Meyer defendantsperhaps tellingly—cite only to the fact that the agreemaoknowledges
receipt of payment, and to deposition testimony in which plaintiff admits that helsfgmne
release. It was not until plaintiff's reply that Watsssertedhat the consideration payment was
never made(SeePl.’s Reply at 8; Watson Dep.at 160.) At tha point, of course, defendants
were no longer in a position to admit or deny whether payment was made, and therefbes whet
there was valid consideration for the agreemésta result, the effect of the releases on
plaintiff's claims isnot undisputed.

Even assuming that the claims were not discharged through these releast$ falai
to carry its burden to demonstrate that it is entitled to judgment as a matter of lannallisesa

begins with plaintiff's claims ofraud, whichallegethe following acts:
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1) Meyer told Watson that he had a “system for leveraged tradinghdisTthat could
produce profits of fifty percent per month,” and that they could make as much as
$200,000 per day. (Pl.’s 56.1 11 3-4.)

2) Meyer told Watson via email that the investments were doing well, and that he had
made $1.1 million in profits by the end of July 2008. { 9-10.)

3) Meyer prepared a forged agreement between Cappaze, Watson, and Meyergegardi
the use of the moniedd( { 7.)

As to the firsttwo allegatiors above, it is not disputed that Meyer made these statements

However, plaintiffoffersno evidence that these statements were actually falséhdyatvere
made with knowledge of its falsity, or that Meyer made them wttnt to defraud.For
example, plaintiff makes bald conclusory allegations in its motiorMeger did not actually
possess aystento leverage Thill s, but offers no evidendhatsupportghis assertiort’
Further,although the Meyer defendants have not returned the entirety of the capitahiti#t pl
invested, there is no evidence that plaintiff's investments were not in fact nea®ihd million
profit when Meyer sent Watson the subject emauéking thattlaim. Having failed to proffer
evidence of the first two elements of fraud, the Court need not reach the Meywelathete
arguments that plaintiff could not have reasonably relied on these purportedlyédraudul
statements.

Turning to the allegedly fake empment between Cappé2eyal Sovereign and Watson,

although Cappaze testified that he never signed the agreement, and that thessogrieir

document was not his, plaintiff offers no evidence that it was Meyer who forged the addcume

10 Purportedly in support of this claim, plaintiff cites to deposition testimony wherein Cappaze states that he does
not recall whether he ever personally “owned” treasury bills, but insists that his company never did. (Pl.’s 56.1 9 5
(citing Cappaze Dep. 31-35).) The cited testimony does, however, state that Cappaze used to use “zero coupons”

to “leverage on a treasury,” (Cappaze Dep. 30), and that “leverage” was among the things that Cappaze discussed
with Meyer as an option for plaintiff's money, (id. 35).
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Plaintiff's motion for summary judgment for fraud against the Meyer defendants is therefore
denied.

The Court looks next at trnversion claimswhichallege that Meyer made
unauthorizednvestmentof $712,240 and $761,000 piaintiff's money in the United Arab
Emirates and with 3Hooligans respectivelyHowever, in order to prevail on a claim for the
conversion of money, plaintiff must demonstrate the existence of an “identifistalexhd an
obligation to return or otherwise treat in a particular manner the specific fundsitoguie
Kirschner, 648 F. Supp. 2dt540. Watson’s own testimony is unclear as to whether the monies
in the investment account were at allésrsolely intended for the use of leveraged purchases of
T-bills. For exampleyWatson testified at deposition that he received an email from Meyer in late
July 2009 suggesting that Meyer was not using the investment money to tratdiisn Qut
rather hat “he’s doing something with credit lines or banks.” (Watson Degi.1676.) Watson
respondedby emailthat it was his understanding that the money was to be invested only in T-
bills, to which Meyer replied that this was a “better deddl” &t 76.) Watson, however, does not
state that he instructed Meyer to change course or demand his money bacgahthdnstead,
he testified that he was “very close” to doing so at that stage, and that at sotrishily
thereafter” he “started” to askrfthe return of his investmentd() It is not clear from the
record whether these dealings with “credit lines or banks” implicated thetgantensfers at
issue in plaintiff's conversion claim, nor is it entirely clear wheWatson acquiesced, at least
to some extent, to Meyer investing his monethese alternative investments. Without evidence
that the Meyer defendants were at all relevant times obligated to treat thesmemiéandsn a
particular manner that was intgistent with Meyer’s two allegedly unauthorized transfers,

plaintiff cannot prevail oiits motion for summary judgment as to this cldon conversion.
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Having addressed plaintiff's motion as to the Meyer defendants, the Court finds it
necessary to brilyy address one of the primary arguments raised in the Meyer defendants’
opposition to the motionjiz. that “the Court should not assist a party in its efforts to recover
‘improperly obtained’ monies.” (Meyer Defs.” Opp. at (E&ing inter alia Hoffermarnv.
Simmons290 N.Y. 449, 49 N.E.2d 523 (1943)Here, the Meyer defendants reference the
allegations by the CFTC that plaintiff and Watson obtained the investment funsiseainishis
action through fraudulent means. The Court notes at the outset that it is not awhestha
claims have progressed beyond alleget in the CFTC action at this stage. Nevertheless, even
if these allegations have since been adjudicated, plaintiff's argumeathdee been mooted.
As noted above, and atatedin this Court’s April 22, 2011 Ordeplaintiff has since entered
into receivership, and “any recovery obtained [in this action] will, under the terths of
[Restraining Order in the CFTC action], flow to the Receivership Estatdtimate distribution

to the [alleged] fraud victims.” (Order dated 4/22/11, docket no. 61.)

b. Plaintiff’'s Motion as to Defendants Cappaze and Royal Sovereign
Plaintiff's motion for summary judgment on its conversion claims against Ca el
Royal Sovereign must also be denidd the facts above demonstrate, there is a material factual
dispute whether Watson agreed to allow Cappaze invest his money in the gold venturesn the f
place, and whether Watson agreed to allow Cappaze to keep the $300,000 at issue in the gold
venture after Watson demanded a return of the money. Plaintiff's motion for sunohgmygnt

as to defendants Cappaze and Royal Sovereign is therefore denied.
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c. Plaintiff's Motion as to Defendants Durbin and SBC

Plaintiff's claimthat it is entitled to summary judgment on its claims for fraud against
Durbin and SBC comedown to a single factual allegation: that Durbin falsely represented that
he helda bond in a safe deposit box “valued at more than $50,000,000.” (Pl.'s 56)1 1 16
Plaintiff baldly asserts that “this representation was false, and Mr. Dhdol no reasonable
grounds to believe it to be trueld(; see alsd’l.’s Br. at 8.) However, there is no evidence that
Durbin’s statement waactuallyfalse. In fact, themy evidence before the Court on this point is
the Loan Agreemertself andDurbin’s deposition testimony in which he states that his
company SBC made a loan to formefehdant Worldwide, who gave Durbin a bond as
collateral on this loan. (Durbin Dep. at 30:) Plaintiff fails to offer any explanation as to why
this testimony is untrue, or why the bond, assuming it ever existed, was not worthusiat D
claimed it was when Watson invested with him. Without this evidence, plaintiff fails to
demonstra that it is entitled to summary judgment on its fraud claim against Durbin and SBC.

Additionally, there are material issues of fact pertaining to whether pladiasfitanding
to bring this claim.Specifically, Watson admitted at deposition that he did not actually know
whether the $500,000 transfer came from his own money. (Watson Dep. |l at 80: Fafl&),
hemerely“believe[d]” the money was his because Meyer had purportedly represented tmWats
that he did not have any other money of his own. (Watson Dep. Il at &3¢ only relevant
payments to Durbin were made by Meyer, whether plaintiff suffered an injuryeaslaof the
alleged fraudulent representation hinges on whether the money involved in thistibansas
in fact plaintiffs.

Plaintiff's motion for summary judgment as to defendants Durbin and SBC ifotteere

denied.

16



CONCLUSION
For the reasons stated above plaintiff’'s motion for summary judgment is dert®d in i
entirety. The matter is hereby respectfully referred to Magistrate Juddge fBofinal pretrial

supervision.

SO ORDERED.

Dated: Central Islip,New York
August 22, 2012
/s
Denis R. Hurley
United States District Judge
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