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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Ne 09-cv-5248(JFB) (ARL)

NEIL FISHMAN, BY HIS LEGAL GUARDIAN, SELMA FISHMAN, AND SURUJSIRIKESHUN,
INDIVIDUALLY AND ON BEHALF OF ALL OTHERS SIMILARLY SITUATED,

VERSUS

RICHARD F. DAINES, M.D., AS COMMISSIONER OF THENEW Y ORK STATE
DEPARTMENT OFHEALTH, AND JOHN PAoLuccl, AS DEPUTY COMMISSIONER OF THE
OFFICE OFTEMPORARY AND DISABILITY ASSISTANCGE OF THENEW Y ORK STATE
DEPARTMENT OFFAMILY ASSISTANCE

MEMORANDUM AND ORDER
March?29, 2017

JosePHF. BIANCO, District Judge

Plaintiffs Neil Fishman through his
legal guardian ‘Fishman”), and Suruj
Sirikeshun  (“Sirikeshuri)  (collectively,
“plaintiffs”) bring this class actiopursuant
to 42 U.S.C. 88 1983 and 13%8)(3)
against the Commissioner of the New York
State Department of HealtiDOH") ! and
the Commissioner of the Office of
Temporary and Disability Assistance of the
New York State Department of Family
Assistance  “OTDA")?  (collectively,
“defendants”)

1 The DOH Commissioner was formerlyicRard
Daines and is now Howard Zucker.

2 The OTDA Commissioner was formerly John
Paolucci and is now Samuel Roberts.

Plaintiffs,
Defendars.
By Memorandum and Order dated
September 16, 2014, the Court denied

plaintiffSs motion for a preliminary
injunction requiring defendants to mail a
“default notice” to members of the plaintiff
class before their Medicaid appeals are
deaned abandoned because they missed a
scheduled hearing.The Court found that
plaintiffs failed to make a clear showing that
they were likely to succeed athe merits of
their due process or statutory claims.
Plaintiffs appealed this decision, and by
Summary Order dated October 15, 2015, the
Second Circuit reversed this Court’'s denial
of the preliminary injunction and remanded
the case for further proceedings’he Court
subsequently granted plaintiffs’ motion for a
preliminary injunction by Memorandum and
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Orderdated March4, 2016 as amended on
March 10, 2016.

Thereafter, on April 20, 2016, plaintiffs
moved for partial summary ugigment,
seeking to make the preliminary injunction
permanent. Defendants oppose the motion
on the sole ground that plaintiffs lack
standing to bring this action. For the
reasons discussed below, the Cofinds
defendants’ positionto be without merit,
grantsplaintiffs’ motionfor partial summary
judgment in its entirety, antereby orders
that defendants are permanently enjoined
from dismissing administrative appeals of
defaulting Medicaid appellants ho are not
given at least tenlQ) days to respond to a
written notice from defendants inquiriras
to whether they would like their hearings
rescheduled

|.  BACKGROUND
A. Facts and_egalFramework

Because defendants’ opposition is
restrictedto standing, the Court limits its
analysis to those ¢#s set forth in the
parties’Rule 56.1 statemegtas well as the
parties’ affidavits and exhibits, pertaining to
that issu€. Upon consideration of the
motion for partial summary judgment, the
Court will construe the facts in the light
most favorable to defendants as the
nonmoving party, andt will resolve all
factual ambiguities in theifavor. See
Capobianco v. New Yarld22 F.3d 47, 50
n.1 (2d Cir. 2001).

3 Defendants’ 56.1 Statemei(tDefs.’ 56.1 ECF
No. 1591) responds to only of one of the &&tsin
plaintiffs’ 56.1 Statement(*Pls.” 56.17 ECF No.
1491). Moreover, defendants have not submitted
ary evidence to contradict the remaining facts.
Consequently, the Court deems defenddotbave
admitted the remaininfactspursuant to Local Rule
56.1(c). See, e.g.Jessamy v. City of New Rochelle
292 F. Supp. 2d 498, 504 (S.D.N.Y. 2003).

The background facts of this case,
including an overview of the Medicaid
system and appeals process, are set farth
this Court’s opinions (1) denying, in large
part, defendants’ motion to dismissge
Fishman v. Daines743 F. Supp. 2d 127
(E.D.N.Y. 2010)(“Fishman 1); (2) denying
the preliminary injunctionsee Fishman ex
rel. Fishman v. DainesNo. 09CV-5248
JFB ARL, 2014 WL 4638962(E.D.N.Y.
Sept. 16, 2014)*Fishman II'), vacated and
remanded sub nonfishman v. Paolucgi
628 F. Appx 797 (2d Cir. 2015) and
(3) granting the preliminary injunction
following remand,see Fishman v. Daines
164 F. Supp. 3d 409 (E.D.N.Y. 2016)
(“Fishman 1II). In addition, the Second
Circuit summarized the contours of the
Medicaid program in its order remanding
this action. SeeFishman 628 F. Appk at
797. Because defendantdo not contest
either this Court’s or the Second Circuit’s
analysis ofthe relevantlegal schemesge
Defs.” Opp’n Br., ECHNo. 159, at 12 n.6),
the Court will briefly outline the law and
regulations at issue.

In short, this case involves the
procedures by which defendants determine
that a Medicaid appeal is abandoned. After
defendants conclude that a claimant is no
longer entitled to Medicaid benefitshey
inform the claimant by letter and advise him
that he may request a fair hearingSee
Fishmanll, 2014 WL 4638962, at *2. If
the request is timelgnade theclaimantmay
continue to receive “aidontinuing”
Medicaid coverage pending the outcome of
the hearing, and defendants send two
additional letters: first, an acknowledgement
that a fair hearing has been requestatj
second, anotice that the fair hearing has
been scheduled, which includesstructions
for requesting adjournmentsd.



If a claimant dos not attend his fair
hearing, whether because he did not receive
a notice or for any other reason, he is
considered to have defaulted his hearing,
and risks having his appeableemed
abandoned. See 18 N.Y.C.R.R § 358
5.5(a). It is possible to restore afaldted
hearing to the calendar, but the timing of the
request to do so affects the continuing
provision of Medicaid coverage.Seeid.

8§ 3585.5(c). Plaintiffs contend that many
class members lost a@bntinuing coverage,
at least temporarily, because theig dahot
realize that they missed their fair hearing.
Fishmanll, 2014 WL 4638962, at The
default notice requested by plaintiffand
temporarily put in place by the Court when
it granted theoreliminary injunction,would
inquire as to whether the defaulting
Medicaid appellant wanted his or her
hearing rescheduled and would give the
appellant at leagen (L0) days to respond to
the notice before dismissal of the
administrative appealld.; see also Fishman
lll, 164 F. Supp. 3d at 418.

B. Procedural Background

After the Court issueds opinionon the
motion to dismiss in 2010see Fishman,
743 F. Supp. 2dt127,the parties reached a
comprehensive stipulation, which theuwt
ordered effective on April 6, 20(ECF No.
61). Among other things, the stipulation
certified ths case as a class action, on behalf
of “[a]ll past, present, and future applicants
and recipients of Medical Assistance . . . in
New York State who: (arequested or will
request an administrative fair hearing . . .
(b) failed or will fail to appear irperson . . .
and (c) suffered or will suffer dismissal of
their  administrative  appeal  without
defendants’ prior written inquiry” (Id.

4 Although this stipulation was later vacated (ECF
No. 101), defendants subsequently stipulated to the
certification of the same class, both by letter dated

3

1T 1) The stipuation also required
defendants to begin issuing letters to
prospective class members whiefaulted
their fair hearings. I4. 1 3(b).) The letters
askedclass members if their hearing request
was abandoned, and advsthem that if
they intended to reschedule their hearing,
they must provide good cause for having
defaulted. Id.) The letter also requicethe
class members to respond within tér0)
days of the letter's mailing date, or else their
hearing request would be deemed
abandoned.|d.) The lettersvere issued for
approximately two years, between the date
the Court seordered the stipulation on April
6, 2011, and the date it was vacated on
September 16, 2013.

The stipulation also included a provision
exempting prospective class members from
the requirements of 18 N.Y.G.R. § 358
5.5. (d. T 3(f).) At that time Section358-
5.5 required defaulting Medicaid appellants
to request that their hearing be rescheduled
within 15 days of default, and to show good
cause or to establish within 45 days that
theyhad not received the initial notice of the
hearing Fishmanll, 2014 WL 4638962at
*3. Under the terms of the stipulation, the
class members were not bound by the 15
and 45day timelines, but instead by the
single timeline of ten days from the mailing
dae of the default notice. Section 356
did not, and still does not, address the
issuance of aritten default notice.

The 15 and 45day requirements were
eliminated when Section 3585.5 was
amendd, effective October 23, 2012.
Medicaid appellants now hawene year to
request that their hearings be rescheduled,
but are also subject to a new timeline. They
must request that their hearing be

September 18, 2013 (ECF No. 102), and by a jointly
signed stipulation sordered by the Court on March
10, 2014 (ECF No. 123).



rescheduled within 60 days of the date of
default, or they will be unable to recover
retroactive benefits for any pedoof lost
coverage after they defaulted.See 18
N.Y.C.R.R. 8§ 35&.5(c)(1). If their request
to reschedule the hearing is made 60 days
more after the defaylthey will only receive
medical coverageprospectively, from the
date of their requestd. § 358-5.5(c)(2).

After Section 3585.5 was amended,
plaintiffs movel to alter the stipulation so
that the plaintiff class could benefibfn the
longer oneyear timeline, and from the
provision addressing retroactive and
prospective coverage, which was not
addessed B the terms of the stipulation.
(ECF No. 91.) Defendants opposed the
motion Ultimately, the Court vacated the
stipulation, pursuant to Fed. R. Civ. P.
60(b)(5), concluding that it was not
equitable to bind defendants to both the
stipulation and the amended végfion at the
same time, because defendants had
negotiated the stipulation with the former
regulation in mind. (SeeECF No. 1Q.) If
defendants were required to extend the new
regulation to the prospective class members,
the Court held that they shoutdceive the
opportunity to litigate the necessity af
written default notice in light of the new
regulation. Id.)

On September 16, 2014, ethCourt
denied plaintif’ motion for a preliminary
injunction, which would have prohibited
defendants from idmissing the
administrative  appeals of defaulting
Medicaid appellants who were not given at
least ten days to respond to a posaring
notice SeeFishmanll, 2014 WL 4638962
at*11. The Court concluded thagtlaintiffs
failed to make a clear showing that they
were likely to succeed on their due process
or statutoryclaims. Id. Plaintiffs appealed
that decision, and by Summary Order dated

October 15, 2015, the Second Circuit
reversed this Court's denial of the
preliminary injunction and remanded the
cas for further proceedingsonsistent with
its Summary Order SeeFishman 628 F.
App'x at 797. Specifically, the Second
Circuit found that this Court “did not
separately conduct an analysis of 42 U.S.C.
8 139@&(a)(3)” and remanded the motion “to
provide [this Court] with the opportunity to
do so in the first instance.td. at 802. The
Second Circuit directed thathe Court
“should &k whether plaintiffs are likely to
succeed on their claim that New York
violates their § 1396a(a)(3) fair hearing right
as defined further by any relevant federal
regulations, including 42 C.F.R. § 431.223.
Id.

Following remand, this Court granted
the preliminary injunction on March 4,
2016, as amended on March 10, 204iger
finding that plaintiffs had

made a clear shoag that they are
likely to succeed on the merits of
their statutory claim. As previously
held by this Court and confirmed by
the Second Circuit, 42 U.S.C.
§ 1396a(a)(3) creates a right to a fair
hearing before Medicaid benefits are
revoked, which is enfgeable
through [42 U.S.C.] § 1983. 42
C.F.R.8 431.2235 requirement that
a Medicaid fair hearing request not
be dismissed without good cause
may be reasonably understood to be
part of the right to an opportunity for
a Medicaid fair hearing.

Fishmanlll, 164 F. Supp. 3dt 411. In
addition, the Court held that the State
Medicaid Manuatkwhich provides in a
directive that participating states must
inquire by written notice as to whether
Medicaid appellants want their defaulted



hearings rescheduled and may only dgsni
them if no reply is receivedis entitled to
Skidmoredeferencé. Id. In sum, the Court
found that plaintifé were likely to succeed
on the merits of their claims because 42
U.S.C. 1396(a)(3) “as informed by the
relevant federal regulation and agency
interpretation of the regulation (through the
State Medicaid Manual),fequires“that the
State, before dismissing an appeal as
abandoned when the Medicaid appellant
failed to appear at the hearing, must
ascertain through a pedefault notice
whether the ppellant wishes any further
action on his request for a hearihg.ld.
Accordingly, the Court preliminarily
enjoired defendants “from dismissing
administrative  appeals of defaulting
Medicaid appellants who are not given at
least 10 days to respond to ateam notice
from defendants inquiring whether they
would like their hearings rescheduled. ”

Id.

Thereafter,on April 20, 2016, plaintiffs
moved for partial summary judgment,
seeking to make the preliminary injunction
permanent. (ECF Nol49.) The parties
then requested multiple extensions of the
briefing schedule due to settlement
discussions, and defendants eventually
submitted their opposition on March 3,
2017. (ECF No. 159.) Plaintiff replied on
March 24, 2017 (ECF No. 0§ and the
Court held oral argument on March 27, 2017
(ECF No. 161). The Court hatully
considered the parties’ submissions.

[l. STANDARD OF REVIEW

The standardfor summaryjudgmentis
well-settled. Pursuantto Federal Rule of
Civil Procedureb6(a), a courtmay grant a
motion for summaryjudgment onlyif “the
movant showsthat there is no genuine
dispute as to any material fact and the

movantis entitledto judgmentasa matterof
law.” Fed. R. Civ. P. 56(a); see also
Gonzalezv. City of Schenectady728 F.3d
149, 154(2d Cir. 2013). The moving party
bears the burden of showinghat it is
entitted to summary judgment. See
Huminskiv. Corsones396 F.3d 53, 692d
Cir. 2005). Rulé&6(c)(1)providesthata

party assertingthat a fact cannot be
or is genuinely dispted must
support theassertiorby: (A) citing to
particular parts of materialsin the

record, including depositions,
documents, electronically stored
information, affidavits or

declarations,stipulations (including

those made for purposes of the
motion only), admissions,
interrogatory answers, or other
materials; or (B) showing that the

materialscited do not establishthe

absenceor presenceof a genuine
dispute, orthat an adverse party

cannot producexdmissibleevidence
to support thdact.

Fed.R. Civ. P.56(c)(1). The court*is not
to weightheevidencebutis insteadrequired
to view the evidencein the light most
favorable to the party opposingsummary
judgment,to draw all reasonablenferences
in favor of that party, and to eschew
credibility asessments.” AmnestyAm. v.
Town ofW. Hartford, 361 F.3d 113, 122d
Cir. 2004) (quotingWeyantv. Okst 101
F.3d 845, 854(2d Cir. 1996)); see also
Andersonv. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986)(summary judgment is
unwarrantedf “the evidenceis suchthat a
reasonablgury couldreturna verdictfor the
nonmovingparty”).

Once the moving party has met its
burden, the opposingarty “must do more
than simply show that there is some



metaphysical doubt as to the material
facts. ... [T]he nonmoving party must
come forward with specific facts showing
that there is a genuine issue for trial.”
Caldarolav. Calabrese 298 F.3d 156, 160
(2d Cir. 2002) (alterationand emphasisin
original) (quoting Matsushita Elec. Indus.
Co. v. Zenith Radio @rp., 475 U.S. 574,
586-87 (1986)). As the Supreme Court
stated in Anderson “[i]f the evidenceis
merely colorable, or is not significantly
probative, summary judgment may be
granted.” 477 U.S. at 249-50 (citations
omitted). Indeed, “the mere existenceof
some alleged factual dispute betweenthe
parties alone will not defeat an otherwise
properly supportedmotion for summary
judgment.” Id. at 247-48 (emphasisin
original). Thus, the nonmovingarty may
not restuponmereconclusoryallegationsor
denids but must set forth “concrete
particulars™ showingthat a trial is needed.
R.G.Grp., Inc. v. Horn & Hardart Co, 751
F.2d 69, 77(2d Cir. 1984) (quotingSECVv.
ResearchAutomation Corp.585 F.2d 31, 33
(2d Cir. 1978)). Accordingly, it is
insufficient for a party opposingsummary
judgment “merely to asserta conclusion
without supplying supporting arguments or
facts.” BellSouthTelecomms.nc. v. W.R.
Grace & Co.-Conn, 77 F.3d 603, 61%2d
Cir. 1996) (quotingResearchAutomation
Corp., 585 F.2cat 33).

[1l. DISCUSSION

Plaintiffs argue that a permanent
injunction is warranted because ‘{i]is
uncontested that defendants do not provide
postdefault notice. Since 42 U.S.C.
8 1396a(a)(3) creates an enforceable federal
right to such notice and defendants do not
provide it, plaintiffs submit that they are
entitled to judgment as a matter of law on
their federal statutory claim under 42 U.S.C.

§ 1396a(a)(3).” (PIs.’ Br., ECF No. 149
at 2.)

In response, defendants do not contest
this premise; istead defendantsstate that
they “recognize those decisions issued by
the Second Circuit and [this] Court
concerning the private right of action and
deference to the Medicaid Manual issues,
and therefore do not raise them in this
context” although they'respectfully reserve
their rights with regard thereto in the future,
inasmuch as the counters of any right to
postdefault notice was not clearly
established at least until the Second Circuit’s
decision last year.”(Defs.” Opp’'n Br. at 12
n.6.) Defendants’ omsition is limitedto
their contention thatplaintiffs have failed
to sustain the basic burden of proving they
have standing in this matter.”Id( at 12.)
Specifically, they argue thafl) neither
Fishman nor Sirikeshun have “submitted
any proof that they suffered an injury-fact
as a result of not receiving a third notice
from OTDA, postdefault” (d. at 16);and
(2) plaintiffs have “failed to satisfy the
requirement that any purported injury must
have been as a result of the defendants’ acts”
(id. at17).

For the reasons that follow, the Court
disagrees with defendants and grants
plaintiffs’ motion for partial summary
judgment in its entirety.

A. Applicable Law

“The jurisdiction of federal courts is
defined and limited byArticle 1l of the
Consttution[, and] the judicial power of
federal courts is constitutionally restricted to

‘cases’ and ‘controversies.” Flast v.
Cohen 392 U.S. 83, 94 (1968). “This
limitation is effectuated through the

requirement of standing.”Cooper v. U.S.
Postal Sery.577 F.3d 479, 489 (2d Cir.



2009) (citingValley Forge Christian Coll. v.
Ams. United for Separation of Church &
State, Inc. 454 U.S. 464, 47¥2 (1982)).
“It is axiomatic that there are three Article
lll standing requirements: (1) the plaintiff
must have suffered an injuig-fact;
(2) there must be a causal connection
between the injury and the conduct at issue;
and (3) the injury must be likely to be
redessed by a favorable decision.”ld.
(brackets and citation omittedgee also
Lamar Adver. of Penn, LLC v. Town of
Orchard Park, N.Y,.356 F.3d 365, 373 (2d
Cir. 2004) (“To meet Atrticle llI's
constitutional requirements for standing, a
plaintiff must allege an actual or threatened
injury to himself that is fairly traceable to
the allegedly unlawful conduct of the
defendant.” (citation omitted))Courts must
evaluatea plaintiff's standing “as of the
outset of the litigation.”Mhany Mgmt., Inc.

v. Onty. of Nassau819 F.3d 581, 600 (2d
Cir. 2016) seealso Friends of the Earth,
Inc. v. Laidlaw Envtl.Servs. (TOC), Ing¢.
528 U.S. 167, 180 (2000).

Article 1lI's injury-in-fact component
requires that a plaintiff's alleged injury
“must be ‘concrete and particularized’ as
well as ‘actual or imminent, not conjectural
or hypothetical.” Baur v. Venemgn352
F.3d 625, 632 (2d Cir. 2003) (quotihgjan
v. Defenders of Wildlife504 U.S. 555, 560
(1992)). Further, the alleged injury must
“affect[]] the plaintiff in a personal and
individual way to confirm that the plaintiff
has a personal stake in the contrgyeand
avoid having the federal courts serve as
merely publicly funded forums for the
ventilation of public grievances or
the refinement of jurisprudential
understanding.”ld. (citations omitted).

“Congress’s authority to create new
legal interests by tatute, the invasion of
which can support standing, is beyond

guestion.” Strubel v. Comenity Banlg42
F.3d 181, 188 (2d Cir. 201€giting Warth

v. Seldin 422 U.S. 490, 500 (1975)
(recognizng that injury required by Article
Il may be based on “statuteseating legal
rights”), and Lujan, 504 U.S. at 578
(recognizing Congress’s authority to
“elevat[e] to the status of legally cognizable
injuries concretede factoinjuries that were
previously inadequate in law”)). However,
even where Congress has codified a
statutory right, a plaintiff must still allege
that she has suffered a concrete and
particularized injury connected to that
interest. Id.; see also Spokeo, Inc. v. Rohins
136 S. Ct. 1540154748 (2016) In other
words, he creation of a statutory interest
does not vitiate Article I1lI's standing
requirements.

Nevertheless, in “cases where a plaintiff
sues to enforce a substantive legal right
conferred by statute, she has standing to
pursue that claim. because the
infringement of that right constitutes, in and
of itself, a concrete injury.”Bautz v. ARS
Nat'l Servs., Ing.--- F. Supp. 3d--, 2016
WL 7422301, at *8 (E.D.N.Y. Dec. 23,
2016) see also Spoked 36 S. Ct. at 1553
(Thomas, J., concurring) (“Congress can
create new private rights and authorize
private plaintiffs to sue based simply on the
violation of those private rights. . . A
plaintiff seeking to vindicate a statutorily
created private right need not allege actual
harm beyond the invasion of that @ie
right.” (citing Havens Realty Corp. v.
Coleman 455 U.S. 363, 3734 (1982)
(recognizing standing for a violation of the
Fair Housing Act), andTennessee Elec.
Power Co. v. TVA306 U.S. 118, 1338
(1939) (recognizing that standing can exist
where “tre right invaded is a legal right
one of property, one arising out of contract,
one protected against tortious invasion, or



one founded on a statute which confers a
privilege™))).

“The traceability requirement for Article
lll standing meas that the plaitiff must
demonstrate a causal nexus between the
defendant conduct and the injuty and
such a relationship caeither be direct or
indirect. Rothstein v. UBS AG08 F.3d 82,
91 (2d Cir. 2013) Finally, the Second
Circuit has said thaa “plaintiff’s burden to
demonstrate standing increases over the
course of litigatiorf. Cacchillo v. Insmed,
Inc., 638 F.3d 401, 404 (2d Cir. 2011)
(citing Lujan, 504 U.S. at 561). “When a
preliminary iunction is sought, a plainti§’
burden to demonsite standing ‘will
normally be no less than that required on a
motion for summary judgmerit. Id.
(quoting Lujan v. Nat'l Wildlife Fedh
(Lujan 1), 497 U.S. 871, 907 n.81990).
“Accordingly, to establish standing for a
preliminary injunction, a plaintiff cannot
‘rest on suchnere allegationdas would be
appropriate at the pleading stage] but must
set forth by affidavit or other evidence
specific facts, which for purposes of the
summary judgment motion will be taken to
be true” Id. (alteration in original{quoting
Lujan,504 U.S. at 561

B. Analysis

After eight years of litigation, including
an interlocutory appeal anda class
certification to which both parties consented
(twice), defendants nowrgue that plaintiffs
never had standing to pursue this action
the first place.With respect to the injurin-
fact component, they assert thaeither
Fishman nor Sirikeshun suffered
demonstrable economic injuriebecause
they submitted no proof that they were in
fact billed for medical expensefollowing
abandonmen of their Medicaid appeals.

(Defs.” Opp'n Br. at 1617.) The Court
disagrees

As noted, the evidentiary standaribr
establishing standing on a motion far
preliminary injunctionand at the summary
judgmentstage are identicalSeeCacchillg,
638 F.3dat 404 Although ths Court did
not specifically address standing in its
opinionsconcerning plaintiffs’ request for a
preliminary injunction because defendants
did not raise that issue, it did hetboth in
its decision denying a preliminary injunction
and its decision granting a preliminary
injunction following remane-that plaintiffs
had demonstrateidreparable injury because
“[c]ourts have repeatedly held that the
wrongful denial of Medicaid benefits, in
situations analogous to this case, is the type
of nonmonetary, imminent harm that is
properly characterized as irreparable.
Fishman 1l, 2014 WL 4638962, at *6
(citing, inter alia, Strouchler v. Shgi891 F.
Supp.2d 504, 520 (S.D.N.Y2012) (noting,
in Medicad case, “Second Circuit and eut
of-circuit appellate law holding that the
mere threat of a loss of medical care, even if
never realized, constitutes irreparable
harm”, and Mitchell v. Cuomo 748 F.2d
804, 806 (2d Cir1984) (“When an alleged
deprivation of a constitutional right is
involved, most courts hold that no further
showing of irreparable injury is
necessary.)) see also Fishmahl, 164 F.
Supp. 3d at 41:34. Moreover, the Second
Circuit affirmed that finding on appeal,
holding thatthis Court “did not abuse its
discretion in finding irreparable hatm
because if the state wrongfully terminates
Medicaid benefits because a beneficiary
fails to appear, ‘his situation becomes
immediately desperaté. Fishman 628 F.
App’x at 80001 (quotingGoldberg v Kelly,
397 U.S. 254, 264 (1970)citing Blum v.
Caldwell 446 U.S. 1311, 1314 (198®rder
denying stay of mandate) (“[T]he very



survival of these individuals and those class
members. . . is threatened by a denial of
medical assistandeenefits.. ..”)). Thus, a
“lack of medical services is exactly the sort
of irreparable harm that preliminary
injunctions are designed to addrésdd. at
801.

This determination establishes that
plaintiffs had stanohg at the outset of this
litigation to challenge the denial of Medicaid
benefitsand the coincident violation of their
Due Process rights because deeming a
Medicaid appeal abandoned without
providing prior notice of default would
irreparably injure the “survivalof these
[plaintiffs] and those class members” that
they representBlum 446 U.S. at 1314.In
other words, this Court and the Second
Circuit found thatplaintiffs faced an “actual
or imminent” injury that was “not
conjectural or hypotheticédl Baur, 352 F.3d
at 632 based on the violation of a
“substantive legal right conferred by
statute’, Bautz 2016 WL 7422301, at *&s
well as plaintif§’ constitutional rights The
invasion of suchinteress is sufficient to
establish concrete injury for standing
purposes SeeSpokep 136 S. Ct. at 1553;
Strube) 842 F.3d at 188Baur, 352 F.3dat
635 (holding thathe plaintiff had standing
to sue under a statute becautteefe [wasj
tight connection between the type of injury
which Baur alleges and the fundamental
goals of the statutes which he sues unéder
reinforcing Bauls claim of cognizable
injury” (citing, inter alia, Friends of the
Earth, Inc. v. Gaston Copper Recycling,
Corp, 204 F.3d 149,36 (4th Cir.2000) (en
banc) (affirming plaintiff’s standing to sue
where the plaintiff “alleged precisely [those]
types of injuries that Congress intended to
prevent by enacting the Clean Water
Act))).

Further, to the extent thadefendants
argue that this injury was not sufficiently
particularized that position is not borne out
by thelaw or thefacts “For an injury to be
particularized, it must affect the plaintiff in a
personal and individual way.’'Spokeo 136
S. Ct. at 1548. In other words, a plaintiff
must “sustain a grievance distinct from the
body politic, not a grievance unique from
that of any identifiable group of persons.”
Strube] 842 F.3d at 191 n.10 (citingierra
Club v. Morton 405 U.S. 727, 7340
(1972)). First, plaintiffs sued to enforce
their own right to a prabandonment notice
of default under the apposite statutes and
regulations; they did not pursue their claims
solely on behalf of the general public.

Second,it “has long been clear that
economic injury is not the only kind of
injury that can support a plaintiff's
standing, Vill. of Arlington Heights v.
Metro. Hous. Dev. Corp.429 U.S. 252,
262-63 (1977) f(nding injury-in-fact based
on allegedequal protection violations), and
that “[ijmpairments to constitutional rights
are generally deemed adequate to support a
finding of ‘injury’ for purposes of standirig,
Doe v. Sch. Bd. of Ouachita Parjs@74
F.3d 289, 292 (5th Cir.2001), accord
Council of Ins. Agents & Brokers v.
MolaskyArman 522 F.3d 925, 931 (9th Cir.
2008). Thusplaintiffs need not, as a matter
of law, provide proof of individual
economic harnto have standing to vindicate
their constitutionalrights. Regardlessthere
is no record support for defendants’
contention that plaintiffs did not suffer
financial injuryas a result of the chalhged
notice proceduresin support of thei2010
motion for class certification, plaintiffs
submitteda statement showing thaishman
hadacaued $140,153.08n debt from 2005
through 2009or Medicaidrelated services
due to termination of his coverage following
abandonment of his Medicaid appe8ECF



No. 42-3at A342 see alsoReply Decl. of
Peter Volmer in Suppof Mot. for Partial
Summ. J.‘(Volmer Reply Decl.”), ECF No.
160-1, Ex. 1.) More to the point, Fishmas
Medicaid coveragewas terminated in 2005
and not reinstated after his Medicaid appeal
was deemed abandonedsee Fishman |
743 F. Supp. 2dt 135. Likewise, as the
Court noted in its decision on defendants
motion to dismissSirikeshun fs liabe for
his own medical expenses between May 11,
2007—he date his benefits were
terminated—and March 31, 2008the day
before his coverage was reinstated,., and
plaintiffs provided proof of those expenses
with their reply briefin support of the
instant motion(seeVolmer ReplyDecl., Ex.
3). Thus, the record shows that both
plaintiffs had outstanding financial liabilities
based on the abandonment of théeadicaid
appealsvhen they filedsuit on December 1,
2009, andss the Second Circudffirmed on
the interlocutory appeal, such njury
establishes imminent harngee Fishman
628 F. Appx at 80Q which, in this case,
affected plaintiffs “in a personal and
individual way; Spokep 136 S. Ct. at
15485

5 As noted, standing is measdrat the “outset of the
litigation,” Mhany Mgmt. 819 F.3dat 600, whereas
“mootnessis ‘standingset in a time frame: The
requisite personal interest that must exist at the
commencement of the litigation (standing) mus
continue throughout its existence (mootnéssyl. at
603 (quoting Arizonans for Official English v.
Arizona 520 U.S. 43, 68 82 (1997). To theextent
that defendants aienplicitly arguing that tls case is
now moot because there is no proof thédimtiffs
ever paid any of the medical bills fdvledicaid
services that they receivédeeDefs! Br. at 1617),

or because Fishmareceived partiareimbursement
for his precomplaint debt subsequent to filing suit
(seeVolmer Reply Decl. aff 5, Ex. 1),defendants
carry the burden of proving ootnessbecause' “by

the time mootness is an issue, the case has been
brought and litigated, often (as here) for yeaf®
abandon the case at an advanced stage may prove
more wasteful than frugdl. Mhany Mgmt.819 F.3d

at 603 (quoting Laidlaw, 528 U.S. at 19D2). Here,
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Finally, defendantstlaim thatplaintiffs
have failed to establish causation because

defendantdavefailed to esaiblish mootnesgor two
reasons

First, the “voluntary cessation dtine” is an
exception tamootnessand“[u]nder this principle;a
deferdants voluntary cessation of a challenged
practice does not deprive a federal court of its power
to determine the legality of the practice. Id.
(quoting City of Mesquite v. Aladdis Castle, Ing.
455 U.S. 283, 289(1982)). To overcome this
exception, defendants must demonstrate tHgf)
there is no reasonable expectation that the alleged
violation will recur and (2) interim relief or events
have completely and irrevocably eradicated the
effects of the alleged violation.td. They cannot do
soin this casebecausel8 N.Y.CR.R. § 3585.5 still
does not require defendants provide Medicaid
applicants with notice oflefault prior to deeming
their Medicaid gpeals abandoned, and as a result
defendants have not carried ith&formidable burden

of showing that it isabsolutely clearthe allegedly
wrongful behaviorcould not reasonably be expected
to recur.” Id. at 60304 (quotingLaidlaw, 528 U.S. at
190. In other wordsshould the Court dismiss this
action as moot,there is nothingthat prevens
defendantdrom againviolating plaintiffs’ and clas
members enforceable rights under 42 U.S.C.
88§ 1983 and.396a(a)(3)

Secondthe Court has already certified this case as a
class action, and accordingly, the clasgembers
retain a live legal interest in the outcome of this
litigation even ifthere is no longer a cognizable case
or controversybetween defendants afishman and
Sirikeshun SeeSosna v. lowa419 U.S. 393, 399
(1975) (holding thatcase was not moobecause
“appellant brought this suit as a class action and
sought to litigate the constitutionality db state
statut¢ in a representative capagcityand herefore,
“the class of unnamed penso described in the
certification acquired a legal status separate from the
interest asserted by appelignt Milanes v.
Napolitang 354 F. Appx 573, 575 (2d Cir. 2009)
(“When a class action has been certified, mootness of
the dispute beteen the named plaintiff and the
defendant does not render other class merhbers
claims nonjusticiablgé). Thus, evenassuming that
Fishman andirikeshurs individual claims are moot,
that doesot precludethis Court from granting #r
motion for partial summary judgment anghking the
preliminary injunctionpermanenton behalf of the
remaining class members



“the alleged injury~a failure to reopen the
defaulted fairhearings—stemmed not from
the lack of [a default noticehut rather the
named plaintiffs own actions or failures to
act’ is entirely without merit (Defs! Oppn

Br. at 17.) “As previously held by this
Court and confirmed by the Second Circuit,
42 U.S.C. § 1396a(a)(3) creates a right to a
fair hearing before Medicaid benefits are
revoked, which is enfaeable through42
U.S.C.]8 1983! Fishman IIl 164 F. Supp.
3d at411l. Based on #i statute,relevant
federal regulatios) andthe State Medicaid
Manual, this Court found in its decision
granting the preliminary injunctiotihat “the
State, before dismissing an appeal
abandoned when the Mieaid appellant
failed to appear at the hearing, must
ascertain through a pedefault notice
whether the appellant wishes any further
action on his request for a hearindd. The
failure to provide such notieeand not the
“failure to reopen the defaulted fair
hearings—is the injury that plaintiffs seek
to remedy in this action, and there is no
dispute that there is a“a cawsal nexus
between the defendarii[sconduct and the
injury” at issue.Rothstein 708 F.3d at 91.

as

Further, defendants efforts to call
attention to Sirikeshuhs  apparent
knowledge of the means by which he could
havesoughtto adjourn hs fair hearingand
Fishmans counsék purported failure to
seek an adjournment (DefOppn Br. at
17-18) are irrelevant  Whether or not
plaintiffs or their legal representatives were
able to seek amdjournmentof plaintiffs’
fair hearings does not bear on defendants
failure to provig plaintiffs wih notice of
default prior to deming their Medicaid
appealsabandoned That deficiencywas
unlawful and “fairly traceablé to
defendantgor standingourposes Rothstein
708 F.3d at 91.

11

In sum, plaintiffs had standing at the
outset of this litigatio based on
(1) cognizable injuryin-fact due to
impairment of their constitutional and
statutory rights, as well as resulting
economic harm; and (2a @usal nexus
between those injuries and defendants
conduct.

V. CONCLUSION

For the foregoing reasons, the Court
grants paintiffs’ motion for partial summary
judgment. It is hereby ordered that
defendants are ggmanently enjoined from
dismissing administrative appeals of
defaulting Medicaidappellantswho are not
given at leasten (L0) days to respond to a
written notice from defendants inquiriras
to whether they would like their hearings
rescheduled.

SO ORDERED.

JOSEPH F. BIANCO
United States District Judge

Dated:March29, 2017
Central Islip, NY

* % %

Plaintiffs are represented by Peter Vollmer
of Vollmer & Tanck Jericho Atrium 500
North Broadway Suite 149 Jericho, Nw
York 11753 Defendants are represented by
Susan M. Connolly, Kimberly Ann
Kinirons, and Patricia M. Hingertorof the
New York State Office of the Attorney
General, 300 Motor Parkway, Suite 230,
Hauppauge, BwYork 11788.



