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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
RAFAEL BILD,
09-CV-5576(ARR) (VVP)
Plaintiff,
: NOT FOR ELECTRONIC
-against : OR PRINT PUBLICATION
MICHAEL KONIG, : OPINION AND ORDER
Defendant. :
_____________________________________________________________________ X

ROSS, United States District Judge:

Plaintiff Rafael Bildcommenced this activagainst defendants Abraham Wieder and
Michael Konig in 2009, seeking to recover the principal and interest on a $3 millioth&dan
Bild made to Wi€er in 1998. Following a bench trial in April 2013, this court founddafie
liable © Bild for the principal and interest on the lo&low before the court is Bild’s claim
against Konig. Bild asserts that Korggtered into a contract with Wder in March 2007 in
which Konig assumertksponsibility for repaying Waer’'s debt to Bild. Through this action,
Bild seeks to enforce thdarch 2007agreement between Wier and Konig as a thirparty
beneficiary.The cases scheduled for a jury triddeginning on August 11, 2014.

Konig has moved to amend his answeageert a defense of illegaliild opposes the
motion. At this stage of the litigation, “a party may amend its pleading only with thesompo
party’s written consent or the court’s leave.” Fed. R. Civ. P. 15(a)(%.settled that the grant

of leaveto amend the pleadings pursuant to Rule 15(a) is within the discretion of the trial court.

Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 330 (1IAditrict court has

discretion to deny leave for good reason, including futility, bad faith, undue delay, or undue
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prejudice to the opposing party.” McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 20C (2d

Cir. 2007).

For the reasons set forth below, | find that Konig has shown undue delay in bringing the
request to amend his answer. | also find that the proposed amendment would be futde heca
a matter of law, Konig cannot assert an illegality defense. Accordikghjig’s motion to

amend his answeo assert a defense of illegalisydenied.

DISCUSSION

Proposed Illegality Defense

In the previous trial between Bild and Wieder, this court found that those partiesienter
into a loan agreement on December 31, 1998. May 15, 2013 Opinion and Order, Dkt. #285, at 7.
Wiederexecuted a promissory note in favor of Bild in the principal amount of $3 million, with
interest to accrue at an annual rate of eleven peidelild brought suit for breach of the loan
agreement and promissory note, and Wieder asserted that Bildisida barred by New
York’s six-year statute of limitations for contract actiolis.at 1. After a bench trial in April
2013, the court found that Wieder was equitably estopped from asserting the statute of
limitations defense and therefore found him liable to Bild for the entire $3 millioaipain
balance on the loan along with interests and costs of colletdicat. 56.

Bild is now seeking to enfoecaMarch 2007 agreement between Wieder and Karhg.
agreement stated, in relevant part: “Wieder and Konig both acknowledge the ontstaadi
given by Rafael Bild . . . . Konig agrees to fully satisfy the $3,000,000 outstanding loan.” Dkt.

#322, Ex. D, at ECF 3. In exchange, the agreement entitled Konig to tax losses odlag¢ed t



loan.Id. Bild argues that he is a thigghrty beneficiary of the March 2007 agreement and that
Konig breached his obligation in it by failing to repay Wieder’s debt to Bild.

Konig seeks to amend his answer to assert the defense of illegality. Hetaejuks
underlying 1998oan between Wieder and Bild was part of an unlawful scheme that renders the
March 2007 agreement to repay the loan unenforceable. Konig reliestiorotey from Bild’s
trial against Wieder in April 2013Bild testified that héunded the loan to Wieder in pdry
transferring $1.6 million fronthe account of Commerci@lonsultants Ltd. (CCL), a corporation
that Bild owned in Israel. Dkt. #322, Ex. C, at ECF 3. On cross-examin&tilotestified that
hetransferred money to CCL’s accodram Hampton Internationg'Hampton”),a Liberian
corporation with an account in Switzerlamdl. at ECF 56. Bild testified that “some” of the
money in the Hampton account came from his jewelry business, while “it could havelsen” t
some of the money was inherited from his parddtsat ECF 6. He also testified that some of
the business proceeds that he transferred to Hampton’s account were not reportedamtie: |
Revenue Service (“IRS”)d. He testified thatsometimes”when customers of his business paid
him with checks, he sent the funds to overseas accounts and did not report the revenue 1o the
IRS. Id.at ECF 11.

Konig asserts that this trial testimony demonstrates thatsBh@ million loan to Wieder
was part of a tax evasi@nd money launderingchemeBild argues that there is “no evidence in
the record that Bild’s loan served” a purpose of evading taxes or laundering funds32kat
3. | emphasize that | make no finding regarding the truth of the allegations ardecamsy

whether Konig should be given leave to assert the detgribegality at trial®

! Konig also asserts that the March 2007 agreement should be unenforceable on fiaplgrgunds because the
agreement “was designed to dupe Konig into paying Weider’s personal dekits#325 at 3. This is an entirely
different argument from the proposel@gality defense based on alleged tax evasion and money laundering. Since
Konig raised this argument for the first time in supplementafibgeind adduced no facts whatsoever in support of



. Undue Delay

Bild argues thaKonig’s request to aend his answer should be denied because Konig
failed to assert an illegality tEnse &an earlier stage of this four and a hedérlitigation. |
agree with Bild that Konig’'s request must be denied on the grounds of undue delay.

Under Rule 15(a), when a party seeks leave to amend the pleadings, the court should
“freely give leave when justice so requires.” Fed. R. Civ. P. 15(a)(2). “Méag @enot, of

itself, sufficient to justify denial of a Rule 15(a) motion.” Parker v. ColumbiaiRistindus.

204 F.3d 326, 339 (2d Cir. 200@ternal quotation marks omittedjlowever, under Rule 16,
the court is required to issue scheduling orders that “limit the time to . . . amenchithagde’
Fed. R. Civ. P. 16(b)(3)(A). A district court has discretion to deny leave to ameptetdings
after the deadline set by the scheduling order, unless the moving party casteStaiold
cause.’Parker 204 F.3d at 339. “[A] finding of ‘good cause’ depends on the diligence of the
moving party.”ld. at 340.

In this case, Bild filed the complaiagainst defendants Konig and Wieder on December
21, 2009. Dkt. #1. Konig filed an answer on March 24, 2010, in which he asserted a number of
affirmative defenses but did not assert a defense of illegality. Dkt @2March 8, 2011,
Magistrate Judge Vikr V. Pohorelsky entered a scheduling order setting a deadline of June 1,
2011 to file motions to amend the pleadings to add claims or defenses. Dkt. #76.

Konig has failed to show good cause for requesting to add a defense over tlyedtgizar
the deadline set by the scheduling order. He argues that he was not aware afidhbdar for
the illegality defense at earlier stages of the litigation. Dkt. #322 at 2. Eesadgat throughout

discovery, “Bild repeatedly testified that he had no idea®sburce of his funds . . . given to

it, | decline to consider it.
20n May 27, 2010, Bild filed an amended complaint. Dkt. #30. On May 26, 2011, Koxigfilanswer that also
did not raise the affirmative defense of illegality. Dkt. #90.



Wieder.”Id. He also asserts that Bild “claimed he had no knowledge of his own tax returns and
whether the [funds] were declared income or part of Bild’s tax frdddKonig argues that he
“attempted repeatedly . . . to obtain additional discovery regarding the sourdeé' ®higiney
and his tax returns, but was repeatedly rebuffed by the Céairat 5. Therefore, harguesthe
facts underlying the proposed illegality de$e came to light for the first tinag¢ Bild’s trial
against Wiedem April 2013,when Bild testifiedhat he funded the loan from his overseas
accounts and that he did not report all of his business income to thiel IRS.

Konig’s assertion that he first learned ablagts relevant tan illegality defense from
Bild’s testimony at trial is simply untrue. The history of the protracted ayidyhitigious
discovery process shows that Konig sought and received information regarding teecfdie
loanfunds and Bild’s tax returns. Through this discoveryghi@ed access to amgbets
permitting at least the assertion of an illegality defemsikbefore the summary judgment stage
of the proceeding. To the extent that the court denied Korequestdor additional discovery
regarding Bild’s offshore accounts or tax recotdsnigs asserted justifications for the
discovery he sought did not reasonably support his requests.

For exampleKonig repeatedlyustified his requests for additional discovery by
contending that Bild had failed to prove that the $3 million loan was ever @adene 9,
2011, Judge Pohorelsky granted Konig's request for discovery “concerning the exidtdrece
loan, including how it was funded.” Dkt. #96. Specifically, Judge Pohorelsky ordered Bild to
disclose all documents relating to the sources of the $3 million paid to Wieder, findirfthe
absence of sources would tend to prove that the loan was not made, or not madetal t
amount claimed.1d. In a motion to compel on July 22, 2011, Konig asserted that “plaintiff has

refused to provide any evidence that he loaned the alleged $3 million” and sought discovery of



Bild’s tax returns to determine whether they reflected sufficient incorfient the loan. Dkt.

#102 at 4. On August 1, 2011, Judge Pohorelsky ordered Bild to disclose tax returns for 1998,
the year the loan was made, and 1999. Dkt. #106. Judge Pohorelsky found that “[t]he plaintiff's
financial capacity to make a $3 million loan, as he alleges, is a central ishisedase, and as

he is unable to demonstrate that capacity by direct evidence, his tax returddikebyildisclose
income or assets (or theck thereof) that would bear on his financial capacity.’at 2.0n
September 12, 2011, Judge Pohorelsky ordered Bild to disclose financial statemergsdiancl ¢
applications for the years 1998 and 1999. Dkt. #122. Judge Pohorelsky also allowed Konig to
conduct a limited deposition of Bild’s accountant regarding Bild’'s 1998 and 1999 tax returns,
noting that “[t]he sole purpose of the deposition was to explore the plaintiff's falaagpability

to make the loan in question in this action.” Dkt. #138 & 185.

Once the fact that the loan was mades no longer in dispute, the court denied Konig'’s
requests for additional discovery thrat groundOn March 1, 2012, Konig filed a motion for
sanctionslleging that Bildhad produced information regarding the Hampaocount after the
discovery deadline. Dkt. #162. Judge Pohorelsky denied the motion, fihdingecause the
significance of the Hampton documents was “marginal at”deshig had suffered no prejudice
from the late disclosuréThe purpose of the [discovery] order was to require the plaintiff to

produce documents reflecting that the loan was actually made, and the docunestisgel

% Co-defendant Wieder sought additional years of Bild’s tax returns forsamemmpletely unrelated to an illegglit
defense. Instead, Wieder argued that the additional tax returns were radeaatier's main defense in the
litigation: that the statute of limitations had expired on Bild’'s breach dfacirclaim regarding the 1998 loan.
Wieder argued that addition@x returns ould show that Bild had failed to bring the suit earlier because he was
either making a deal with the IRS regarding his unreported incomaiting until the applicable statute of
limitations for tax evasion had expired so he would not expose himgmifeatial criminal liability. Dkt. #150. At a
hearing, Judge Pohorelsky denied the request for discovery of additionalitais, finding the connection between
Wieder's justification for the documents sought and his statute détionsdefense too speculative. Tr., Dkt. #158,
at 81.1 upheldMagistrate Judge Pohorelsky’s oraer appealDkt. #176.Notably, Wieder's discovery request
similarly to the other related aisvery issues, itself demonstrates that, desjgifendants’ awarenes$ potential tax
improprieties during the discovery stageither took steps to assert an illegality defense justifyditional
discovery of IRS records.



transfer of funds by CCL to the defendant was sufficient to establish such artrtansf
Ultimately, gventhe concession by the defendant Wieder that he did in fact receive the funds as
a loan from the plaintiff, the Hampton documents are of little significaide. #186 at 2-3.

Konig also justified his requests for discovery regardinddaefunding on the ground
that Bildwould lackstanding to bring the claim a third party had funded the logt.a
discovery hearing on February 16, 2012, Konig’s counsel sought additional discovery on the
sources of the funds in the Hampton account because Konig had “no evidence that the plaintiff
Mr. Raphael Bild, ever gave a dime to Mr. Weider.” Tr., Dkt. #158 at 37. Judge Pohorelsky
allowed Konig to serve a limited subpoena on the bank in Switzerland regarding thehipvners
of the Hampton account, including the opening documents and signature cards, but denied
discovery relating to the source of the funds in the acctiirat 3839. Konig appealed this
limitation on discovery on the grounds that “[tjhe source of funding is crucial . . . because if the
loan was funded by a third party, Hampton, CCL or others, as per Bild’s claim, tdetoBs
not have standing to assert this action as he has suffered no legally cognizgritirmit. #163
at 1819. This court upheld Judge Pohorelsky’s order, finding that Kotagsertion that
plaintiff may lack standing based on where he obtained the funds allegedly loaned to 8Yieder i
at best, frivolous.” Dkt. #176t 2

Well before the case reached the summary judgment stage, Kowgflings with the
court show that he was aware of all of the facts that he now asserts in support @bdsegr
illegality defense.Thus, by February 2012, even before the close of discovery, Konig had
obtained sufficient information about Bild’'s qmorted illegality to conclude that (1) Bild’s tax
returns for 1998 and 1999 failed to report his interest in the two foreign bank accounts through

which $1.6 million of the funds used to make the loan had passed, and (2) Bild’s tax returns for



those yearfailed to disclose any substantial income that would support his assertion that third
party checks, money orders and cash were the sources for the remaining $dndofilie loan.
Konig thus argued that these failures in Bild’s tax reporting shouldyateBild from offering
any evidence as to these two purported sources of funds for the loan. Dkat #4505.
Indeed, Konig’s counsel asserted at a discovery hearing that thessutggtsted an “obvious
money laundering scheme.” Tr., Dkt. #1&87. Then as part of his summary judgment motion
in September 2012, Konig included in his statement of material, undisputed facts tBatt (1)
claimed he funded $1.6 million of the loan to Wieder from CCL; (2) Bild claimed @Caived
over $1.6 million from the Hampton account in Switzerland; and (3) Bild did not disclose the
CCL or Hampton accounts to the IRS. Dkt. #197, Ex. 2, 11 22, 33, 35-38. Yet, prior to his
motion less than two weeks ago, Konig never sought to amend his answer to assegdlign ille
defense, nor did he rely on the alleged illegality of the contract as groursdsekong additional
discovery.

Since Konig was aware of all the facts necessamydee to amend his answer to assert
an illegality defense well over two years agochenot show good cause for failing to raise this
defense until now, three years after the deadlgten the Rule 16 scheduling order.

Accordingly, leave to amend denied SeeGrochowski v. Phoenix Constr., 318 F.3d 80, 86 (2d

Cir. 2003) (upholding district court’s denial of leave to amend vdeadline inRule 16

scheduling order had passed, discovery had been completed, and summary judgment motion was
pending);Parker 204 F.3d at 341 (upholding district court’s denial of leave to amend where
deadlinen Rule 16 scheduling order had passed@anhtiff “had all the information necessary”

to support the claim at an earlier stage of the litigation).



| would reach the same resaiten if no Rule 16 scheduling order governed this issue.
Under Rule 15(a), “[t]he court . . . has discretion to deny leave to amend where the motion is
made after an inordinate delay, no satisfactory explanation is offered foldlyeated the
amendment would prejudice other parties, or where the belated motion would undulthéel
course of proceedings by, for example, introducing new issues for discoleags v.
Rosenstock, 228 F.3d 40, 53-54 (2d Cir. 2000) (internal quotation marks and citations omitted).
“[T]he longer the period of an unexplained delay, the less will be required of the noigmovi

party in terms of a showing of prejudice.” Block v. First Blood Assocs., 988 F.2d 344, 350 (2d

Cir. 1993). To determine whether amendment @alliseprejudice, the court must consider
whether allowing thenovingparty to assérthe new claim would, intalia, “require the
opponent to expend significant additional resources to conduct discovepyegade for trial” or
“significantly delay the resolution of the disputéd”

Here, for the reasons already stated, Konigafi@sed nosatisfactory explanatiofor
waiting to assert an illegality defense until now, four years after the cooement of the
litigation, afterfour years ofdiscovery and summary judgment motion practra¢h a trial date
only six weeksaway Allowing Konig to assert a new defense at this late stage of the litigation
would impo® substantial prejudice on Bild. The parties might well need-¢pea discovery,
recall witnesses, and seek additional document disclosures, all of which would bdddiey

to proceedings that have already been unduly protrdcted

* It is true that two days ago, the court granted Bild’s request for limitpedérd discoveryegarding the issue of
whether, during the pendency of this proceeding and subsequent appeabézdnd Circuit, Konig engaged in an
arbitration and state court proceedingeither of which had been disclosed to this court, the Second Circuit, or
Bild—in which he may have taken an irreconcilably inconsistent positiordirgahe validity of a subsequent
May 2007 agreement between Konig and Wieder. Dkt. #328. Unlike Konig's pobjlesglity defense, however,
the fact of these undisclosed proceedings was not revealed at all unittialgenference weekago, and no
documents were disclosed to Bild until the day after therjakeconference.



Based on Konig’s “inordinate delay” in seeking to amend his answer when he could have
moved to do so years ago, coupled with the significant prejudice to Bild in the form of unduly
onerous, increased expenses and delay, Konig’s far belatedly sought motion far Eraead
his answer under Rule 15(a) is denigidCarthy 482 F.3d at 202 (upholding denial of leave to
amend complaint where discovery had closed, defendant had filed for suma@nent, and

nearly two years had passed since start of litigatsegBrown v. Quiniou, 467 F. App’x 13, 15

(2d Cir. 2012) (upholding denial of leave to amend complaint where plaintiff had waited four

years and “gave no reasonable explanation for tleg/eMacDraw, Inc.v. CIT Grp.

Equipment Fin.Inc., 157 F.3d 956, 962 (2d Cir. 1998) (upholding district court’s denial of leave

to amend complaint where discovery had closed, proposed claim would require additionell

discovery, and delay was “unegpied”); Krumme v. WestPoint Stevens Inc., 143 F.3d 71, 88

(2d Cir. 1998) (upholding denial of defendant’s motion to amend answer to assert counterclaims
where relevant facts had been known to defendant for years, defendant had not uffierexat s
reasm for delay, and proposed amendments would require additional discovery and delay

resolution of case); Zahra v. Town of Southfield, 48 F.3d 674, 686 (2d Cir. 1995) (“It was

entirely reasonable for the district court to deny a request to amend acurtht was filed
two and one-half years after the commencement of the action, and three montlastpalbrin

our view, this constituted undue delay.”).

[11.  Futility of Amendment
Even if Konig could show a justification for hilelay inmoving toassert anilegality
defense, leave to amend his anssleyuld nonetheless be deni&@ne appropriate basis for

denying leave to amend is that the proposed amendment is futitente v. IBM Corp.310

10



F.3d 243, 258 (2d Cir. 2002). “An amendment to add an affirmative defense is futile when ‘the
proposed affirmative defense is not a defense to liability,” that is, ‘when the pdogitismative

defense lacks a sound basis in law.” In re Currencw€m@ion Fee Antitrust Litig264 F.R.D.

100, 118 (S.D.N.Y. 2010) (quoting Greenes v. Vijax Fuel Corp., 326 F. Supp. 2d 464, 465, 468

(S.D.N.Y. 2004)). Konig’s proposed amendment is futile becagse naatter of lawkonig
cannot assert an illegality defense lobge any alleged imppoiety in the loarfrom Bild to
Wieder.

Under New York law, “[i]llegal contracts are, as a general rule, unenfoecéaldyd

Capital Corp. v. Pat Henchar, Inc., 603 N.E.2d 246, 247 (N.Y. 1992). In order to assert the

defense of illegalityhowever “[tlhere must at least be a direct connection between the illegal

transaction and the obligation sued upon.” McConnell v. Commonwealth Pictures Corp., 166

N.E.2d 494, 497 (N.Y. 1960). “If the contract is merely collaterally rather thanlglirect

connected withhe illegal act, the contract is validContemporary Mission, Inc. v. Bonded

Mailings, Inc, 671 F.2d 81, 83 (2d Cir. 1982).

Here, Konig cannot show the requisite “direct connection” between the alllieggdity
and the obligation sued upon. The obligation sued uptrs actions the March 2007
agreement between Wieder and Konig, which Bild seeks to enforce aspaittirdeneficiary.
Under the terms of that agreement, both parties “acknowledge[d] the outstandingiVesnby
Bild to Wieder.Konig agreed to repay/ieder’'sdebt to Bild in exchange for consideration from
Wiederin the form of $5 millionin tax benefits resulting from losses sustained in the Vanderveer
Estates venture. Konig has not asserted teaetis anything illegal about hisomise to repay
another’s debt, nor does he claim any illegality in the $5 million in tax benefitsehaceived

in return for that promise. Rather, Konig alleges that Bild funded the underlyindde998s

11



part of a scheme to use offshore accoumes/ade taxes and launder money. This alleged
illegality, even if truewould have no bearing on the legality of either Wieder Konig’s
performance under the separstarch 2007 agreemenwhich was made between different
parties and rests on independent, legal consideration. Konig cannot theakegality defense
in this actionsince any illegality in the 1998 loan is only “collaterally” related to theckl2007

agreementContemporary Mission671 F.2d at 84 (holding that, where plaintifieceipt of a

permitwas a collatergbart of the contract, “evidence dealing with whether [plaintiff] had
engaged in illegal conduct in procuring the permit could properly be determinegtantland
thus excludable, at trial”).

Konig citesno casen whicha courtheld a contract to be unenforceable based on alleged
illegality in a separate, independent transactiostead, Konig cites a number of cases where

courts held facially valid contracts beunenforceable because performannder thecontract

suedupon would be unlawfuEeeSender v. Simon, 84 F.3d 1299, 1307-09 (10th Cir. 1996)

(holding partnership agreement unenforceable where partnership operated ake doredic

Ponzi schemeXashfi v. PhibroSalomon, InG.628 F. Supp. 727, 736-40 (S.D.N.Y. 1986)

(holding contract unenforceable where services rendered under contract vielaiaad law);

Anabas Ep. Ltd. v. Alper Indus., Inc., 603 F. Supp. 1275, 1278 (S.D.N.Y. 1985) (holding sales

contract for stickers unenforceable because stickers unlawfully used Miabkebd's image

without his consent); McConnell, 166 N.E.2d at 497 (holding contract for services unenforceable
where plaintiff agreed to negotiate motion picture distribution rights fandieint and procured

those rights through briberyjere, bycontrastKonig cannot show that the March 2007

agreement itself requires performance thainlawful. Instead, his argument restsRill’s

allegedy unlawful conduct in funding the underlying loan to Wieder in 1998y eight years

12



before the contractt issue here. Plainly, that alleged illegality is faratenuated from the
contract sued upon in this action to support an illegality defense.

Similarly, Konig asserts that New York courts have declined to enforcallfak@gal
contracts designe® avoid taxes.” Dkt. #325 at 2. Butall of the cases Konig citethe
plaintiffs conceded that the contrattey sought to enforasere createdbr thevery purpose of
evadingtaxes® In other cases, New York courts have rejected illegality defenses where the
parties’ alleged tax evasion wiaslependent of the obligatidreing enforcedFor example, in

Murray Walter, Inc. v. Sarkisian Bros., Inc., 486 N.Y.S.2d 396 (App. Div. 1985), shareholders of

a corporation entered into a contract in which the plaintiff agreed to redeem théxiete
shares and both parties agreed to falsely report the transaction to thi@éR®urt found that
thereportingprovision dearly violated federal tax labut nevertheless held a separate
indemnification provision inhe agreement to be enforceabézause it “was not by itself

illegal” and “was not given in exchange for an illegal’alt. at 399;see alsddilgendorff v.

Hilgendorff, 660 N.Y.S.2d 150, 151 (App. Div. 1997) (enforcing settlement regarding
condominium avnership where “the contract at issue here is lawful on its face” and “any alleged
tax fraud committed by the parties was wholly collateral to and independéet adritract’s
performance”) In this case, too, any alleged tax evasion in the funding of the loan is independent
of the obligations that Bild seeks to enforce in the March 2007 agreement.

Konig also argues thanforcing the March 2007 agreement would violate public policy

because itvould require Konig, aassertedlyinnocent third party,” tassist in Bild's and

® Therefore, contrary to Konig's assertion, the court did not confroatkedly similar facts” ilCompréensive
Habilitation Servs., Inc. v. Commerce Funding Corp., No. 05 Civ. 9640(FPX00 WL 935665 (S.D.N.Y. Apr. 7,
2009). In that case, the party seeking to enforce an oral agreement concedée gae“purpose of the purported
oral agreement was &vade plaintiff's tax liability to the IRSIH. at *18. The court held that “such an agreement to
conceal assets and avoid tax liability would be void and unenforceable underadyk state law.1d. Here, of

course, Bild certainly does not concede thatgole purpose of tH©98loan was to evade taxesut even so, the
agreement he is seeking to enforcedsthe 1998 loan, but the March 2007 agreement between Wieder and Konig
by which Konig agreed to repay Wieder’s debt in exchange for $5 millitaxibenefits.

13



Wieder's allegedly illegal schenfeHowever,New York courts have made clear that the defense
of illegality is disfavored where a “defaulting party seeks to raise litgges a sword for

personal gain rather than a shield for the public good.” Lloyd Capital Corp., 603 N.R4&I at

(internal quotation marks omittedjor example, irSouthwestern Shipping Corporation v.

National City Bank of New York, 160 N.E.2d 836 (N.Y. 19538g plaintifforchestrated a

scheme to evade Italian foreign exchange licensing requirements. As partiolaiful
schemethe parties directed the defendant bank to transfer funds from one account to another,
but the bank mistakenly issued the funds directly to an individual who “absconidedhe
money.ld. at 839. In a suit by the plaintiff to recover the funds,Ne& York Court of Appeals
held that the bank, as the “mere agent or depository of the proceeds of anrdleggdtion,”
could not rely on the defense of illegalitg. As its rationale, the coueixplained “The law
seems clear that defendant may not escape from its contractual liabilityeacmhsequences of
its own negligence, by asserting the illegality of the antecedent agreleyreatson of which it
received the proceeddd. at 840. Here, Konig did not act as a depository of the funds in
guestia, but the facts are neverthelasdficiently analogoudo render the case instructive.
Konig made an independent promise to repay Wieder’s loan in return for tax berefiiswH
seeks to raise the defense of illegality because he alleges that theatopartof an illegabx
evasion and money laundering schethpermitted to amend his answer to assert an illegality
defense, Konig would not be relying on the defense as a shield to protect thenpeitsst.

Rather, he would be wielding it assword to avoid personal liability on a conttavhose

® In the parties’ Final Joint Pretrial Order, Komiigoargues that “it is . . . against public policy to force Konig to
indemnify Weider because Weider and Bild both have unclean bgridsowingly attempting to lure Konigto
indemnifying Weider’s alleged personal dekst debt which was a tax fraud and money laundering sch&kie

#329 at 67. Konig's assertion of this defense in the-jial order appears to be no more tlarestatement dfis
illegality claim, whichthe court is hereby precludin@o the extent that Konig seeks to invoke the “unclean hands”
doctring a defense assert@dhisanswer] notethat the*unclean handstioctrineis a defense to a claim for
equitable relietind appears to have no relevance here, where Bild asserts a breach of contract clstilkaatgin
and seeks monetary damaggisis is an issuéhatthe parties may wish to addresspart of theim limine motions.

14



benefis he has already receive8ollowing the approach of tiéew York Court of Appeals in

Southwestern Shipping Corporation, this court will not allow Konig to receive an undeserved

“windfall” and avoid his obligations under the March 2007 agreement based on the alleged

illegality of the antecedent loan to which he was not a plaktat 841;seealsoGlobaltex Grp.

Ltd. v. Trends Sportswear Ltd., No. @/-0235, 2010 WL 1633438, at *4 (E.D.N.Y. Apr. 21,

2010) (declining to allow illegality defense where it would “confer an undedexindfall on

defendants”)Lloyd Capital Corp., 603 N.E.2d at 248 (same).

Finally, tothe extent that Konig characterizes the alleged conduct as a money laundering
scheme, amendment of his answer to assert an illegality deventbe futile for an additional
reason: Konig’'s argument is based on a misapprehension of the law. To constitute money
laundering, an individual must conduct a financial transaction or money transferhesing t
“proceeds of specified unlawful activity” for the purpose of promoting that dolaastivity,
engaging in tax evasion, concealing the source of the funds, or avoiding a repgudirgment.

18 U.S.C. § 1956(d)Konig asserts that it is “well settled in this Circuit that Bild’s tax evasion is
a predicate aetwhich is the basis for criminal money laundering.” Dkt. #325 at 3. In fact, it is
well settled thatalthough tax evasion may be the purpose of promotion money laundesng,

18 U.S.C. 81956(a)(1)(A)(ii), tax evasion isota “specified unlawful activity” thatould

constitutethe predicate of aoncealmenimoney laundering offens8eeUnited States v. Miller

26 F. Supp. 2d 415, 429 (N.D.N.Y. 1998) (“[Defendants] correctly notegkhavasion is

" Konig asserts that the conduct was both domestic and internationaj faonéering. The money laundering
statute makes it a crime to conduct or attempt to conduct a financial transaitti the “proceeds of specified
unlawful activity” with: (1) “intent to promote the carrying on of sified unlawful activity”; (2) intent teengage in
tax evasion or tax fraud; or (3) knowledge that the transaction is desmoedceal the nature or source of the
funds or to avoid a transaction reporting requirement under state or feseraBlU.S.C. § 1956(a)(1). The statute
also makes ia crime to transfer or attempt to transfer funds between a place in the UntesieBid a place outside
the United States with: (1) “intent to promote the carrying on of spedcifievful activity”; or (2) knowledge that
the funds represent “the proceeds of some form of unlawful activitythaat the transfer is designed to conceal the
source of the funds or to avoid a transaction reporting requirement. 18 8.366(a)(2).
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conspicuously absent from the enumerated list of specified unlawful astiji{i@ting 18 USC
1956(a)(1)(A), 1956(c)(7))lhe authorities that Konig cites do not hold that tax evasion alone
falls within the money laundering statute; ratltbey hold that tax evasion can be the aim of a
wire or mail fraud scheme, which in turn can be the predicate for a money lauraféeimsg.

SeeFountain v. United States, 357 F.3d 250, 255 (2d Cir. 2004) (upholding promotion money

laundering conviction based on wire frawtheme to smuggle cigarettes between Canada and the
United Stateso evaddobacco taxeand then reinveshe profits in more cigarettes used to
perpetuate the scheimiller, 26 F. Supp. 2d at 429 (“[I]t is not tax evasion alone lthags
the alleged conduct of defendants within the chargeable scope of money laundirangit ia
the alleged fraudulent scheme that falls within the scope of the wire fraue statuthe other
elements of the money laundering statyt&.”

Konig’s money laundering argument therefore rests on the mistaken premise that t
evasion alone can be the predicate for a money laundering offtmassertswithout
discernible record support, that Bild evaded paying taxes dultt$3 million that he loaed to
Wieder by transferrin§1.6 million from Hampton to CCL and then to Wieder, and “smuggling”
the remaining $1.4 million to Wieder through “third-party checks, cash and money.bBiers
#325 at 1. He then asserts, in loose and unexplained teangyigder somehow “launder[ed]”
the money from Bild’s loan through Wieder's company, all of which Konig charaeseas'a
textbook scheme to launder money to avoid téxds Despite repeated opportunities to develop

these claims, Konigas been unable or unwilling to specify how, in fact, the alleged actions fall

8 The other cases that Konig cites in support of his money laundering argamaevtiolly inapposite. Ibnited
States v. Helmsley41 F.2d 71 (2d Cir. 1991gert.denied 502 U.S. 10911992) the defendant was charged with
tax evasion and mail fraud, not money launderRiger v. Klisivitch No. 06CV-5511 (DRH)(WDW), 2008 WL
2967&7 (E.D.N.Y. July 30, 2008), addressed a civil RICO conspiracy claiheahotion to dismiss stage. The
court denied a motion to dismiss a money laundering claim not based omastéondwt on “other unlawful acts
alleged in the pleadingld. at *9. Firally, United States v. KalusP49 F.3d 106 (2d Cir. 2001), which considered
sentencing challenges by a defendant who laundered the proceeds of sales alusbmobile airbags, has no
relation to the facts of this case.
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within the federal money laundering statute. It is not incumbent upon the courntptétie
discern Konig’'s argument based such conclusory assertions. Moreover, azdistimss,
Konig cannot assert an illegality deferis@sed on money laundering in any event, bbeitause

of undue delay and becaube defense would be futile as a matter of law.

CONCLUSION
For the foregoing reasonisgonclude that Konig has shown undue delay in bringing a
defense of illegality and that, in any event, his defense would be futile. Accgrdfagiig’s

motion to amend his answer to assert a defense of illegality is denied.

SO ORDERED.

_Isl

Allyne R. Ross

United States District Judge
Dated: July 3, 2014

Brooklyn, New York
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