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In this case, the plaintiff Mobile Northeast LLC (“T-Mobile”) alleges that the Town of

Islip (“the Town”) and the Planning Board of tlewn of Islip (“the Board” and together with

the Town, “the Defendants”) dead its request for a special use permit to construct a public

utility wireless telecommunicatidiacility, in violation of the Telecommunications Act of 1996
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(the “TCA"), 47 U.S.C. § 332(c) and Articl&8 of the New York Civil Procedure Law and
Rules. Presently before the Court arbl@bile’s motion for summary judgment and the
Defendants’ cross-motion for summary judgmelpdor the reasons set forth below, the Court
denies T-Mobile’s motion for summary judgmemid grants the Defendants’ cross-motion for
summary judgment.
. BACKGROUND

Unless otherwise indicated, the following ctitages the undisputefécts of the case
derived from the administrative record in thése and the parties’lsmissions, accompanying
affidavits and Rule 56.1 Statements.

A. The Parties

T-Mobile is a “telecommunicationsarrier” that is considereal public utility for zoning

purposes._Se€ellular Tel. Co. v. Rosenber§2 N.Y.2d 364, 371-72, 604 N.Y.S.2d 895, 624

N.E.2d 990 (1993). T-Mobile is a wholly ownedbsidiary of T-Mobile USA, Inc., and uses
licenses issued to T-Mobile USA, Inc. byetRederal Communications Commission (“FCC").
These licenses were issued to T-Mobile, USA, &md its affiliates t@rovide personal wireless
services, as defined under federal law, withim state of New York, including Suffolk County
and the Town of Islip.

The defendant Town of Islip delegates itsdbzoning decisions garding the siting and
construction of wireless communtaans facilities to the defendaBoard. Article 68 of the
Code of the Town of Islip (the “Town Code”)m@ains a provision thaddresses the regulation
of the siting and installation of wirede telecommunications facilities. SEewn Code, Chapter
68, Zoning, Article XXXIV, Miscellaneous Prasions, 8 68-420.1 “Wireless communications

facilities; amateur radio towers; satellite antehrRursuant to TowCode 868-420.1A(4)(a), all



applications for siting and iredting wireless communicationadilities, regardless of location,
are subject to both site plan approaall special permit approval by the Board.

B. T-Mobile's Network

As T-Mobile explains, to mvide wireless service, T-tbile creates a network of
individual but interconnectectéll sites”, which are antenfacilities consisting of radio
antennas and equipment that sends and reagigiEssignals to anddm customers’ portable
wireless communications handsets and mobil@kelres. T-Mobile’s wiress antennas receive
and transmit low power radio signals from ass telephones and relay the signals through the
attached electronic equipmentarthe “land line” telephone infrasicture enabling wireless calls
to be routed anywhere in the world. (Pl.’s 56.1 Stmt., {1 6.)

Each cell site serves a small geographeaand has height requirements that vary
according to local topography, vegetation, andctirdiguration of existing structures. (14.7.)
According to T-Mobile, due to federal liceing regulations, each cell site has limited
transmission power and a limited number of channels thereby resfticd number of telephone
calls the cell site can accommodate. ,(d8.) If there are too fewell sites or if cell sites are
located too far apart, wireless telephone users serviced by T-Mobile may experience what T-
Mobile defines as “unreliable service”, which includes “disconnectiaali$ and static and
difficulty placing and maintaining calls.”_(1df 9.)

C. T-Mobile’s Application

T-Mobile purports to have ahtified a significant servicgap in Bayport, which is a
hamlet in the Town of Islip. To fill that gap;Mobile claims it must build a monopole or tower,

affix to it public utility wireless telecommunidahs antennas and indte¢lated equipment on



the ground (hereinafter “Proposed Facility”). eTlollowing description of the Proposed Facility

is undisputed:

e The Proposed Facility wouldonsist of a 120 foot brown
monopole and ground-based equipment on a concrete pad
and set within a 13 feet 6 inches by 28 feet 10 inches
fenced communications cqound. Six public utility
wireless telecommunicationstannas would be concealed
with the monopole. The Propes Facility would be

surrounded by 8-foot tall shrulasound the perimeter of the
compound to screen the equipment.

After initial consultation witithe Planning Department, T-Mobile found an area to build
the Proposed Facility within the SuffolloGnty Girls Scouts Camp Edey located at 1500
Lakeview Avenue, Bayport, New York (hereiraftPremises” or “Camp Edey”), which is
located in a Residential AAA zonirdjstrict. Camp Edey is a heavily wooded property spanning
approximately 94 acres, which is surrounded bgmap ground, nature preserve, and residential
uses. Approximately 125 feet from the site is 8ans Souci Nature Preserve and the Sans Souci
Lakes.

According to T-Mobile, although the Premisesasidentially zoned, it was chosen as the
most favorable site inasmuch as it achieme®ptimal balance between meeting T-Mobile’s
coverage needs and minimizing impact on threosunding area because the Premises is large
enough so that the Proposed Facility can be located far from residences and the Premises
primarily consists of densely wooded land, whserves as a natural visual buffer for the
Proposed Facility.

The Town of Islip regulates the approval of wireless telecommuaicécilities within
its borders through Article 68 of the Town Codeursuant to Section 68-420.1 of the Town
Code, any construction of a wireketelecommunications facilitygeires a special use permit.

Section 68-420.1(A)(1) states the “Pase” of the ordinance as follows:

4



In recognition of advancing technology and the increased
demand and need for wirelessommunications towers and
facilities, the Town of Islip hereby determines that it is in the
public interest to regulate the siting and installation of such
facilities within the Town in afer to protect the public health,
safety and welfare. Thereforthe Board hereby determines to
establish general guidelines for the siting of wireless
communications towers that refteavo preferences: that wireless
service providers utilize existingwers, buildings and structures
to minimize the construction of new towers, and that wireless
communications facilities are locatedcommercial and industrial
districts rather than in residentidistricts. In furtherance of these
objectives, due consideration shall be given to the Town's
Comprehensive Plan, existinggnd uses and development,
environmentally sensitive areas,steetics and other appropriate
factors in approving sites for the location of towers and/or
facilities.

Section 68-420.1(A)(4) providespecific objetive requirements for the proposed
wireless telecommunications facilities thdfeli based on whether the proposed facility is
located in an area zoned as Residenti&B-820.1(A)(4)(a), Commeial, 8 68-420.1(A)(4)(b),
Historic district, 8 68-420.1(&4)(c), or Park and scemiistas, § 68-420.1(A)(4)(d).

Because the Premises was zoned ResidéxAiA, the objective requirements were set
forth in § 68-480.1(A)(4)(a), which provides:

Wireless communications facilities located in residential
zoning districts are subject to sfii&an approval and special permit
approval from the Planning Boardnd must meet the following
requirements:

(1) Wireless communications fatiés on buildingsshall be no
higher than 20 feet above the maximum permitted height of the
principal structure.

(2) A tower base shall be seadk from the property line by a
minimum distance of 110% of the height of the tower.

In addition to these objecBwequirements for constructiagfacility in a Residential
zone, there are a number of generally applie provisions relating to collocation, design,

removal, and applicable requirements. $&8-420.1(A)(5)-(A)(8). Onlyhe section relating to



the “Design” of the proposed féity is relevant to the instafitigation. The parties agree that
the portion of these provisions applicabléhiie Proposed Facility were as follows:

(@) The tower shall be designed in such a manner as to
minimize any visual impacts pgwant to the Planning Board;

(c) Buildings accessory to wiess communications facilities
shall be screened, landscaped dadigned to minimize any visual
impacts pursuant to the Planning Board,

(d) The base area shall be surrounded by a six-foot high fence.
The surrounding fence shall beresened by a continuous row of
evergreen trees of atdst six feet in heighdand planted five foot on
center at time of installation;

() A tower shall not be lightednless required by the FAA.

Finally, section 68-420.1(A)(9) sefisrth the following additionlefactors that the Board may
consider in determining whether to grandépecial use permit to construct a wireless
communication facility:

(9) Considerations

(a) Priorities
[1] The Board may give priority to application for
location on an existing structure or building.
[2] The Board may give priority to applications for
collocation.
[3] The Board may give priority to a single
application for multi-antenna proposals.

(b) Other Considerations

[1] The minimum height necessary to render
adequate service.
[2] Proximity to residatial districts and other
structures.
[3] Nature of existing oproposed uses of adjacent
property.
[4] Site and/or surrounding topography.
[5] Surrounding tree coverage and foliage.
[6] Design of tower, in particular the characteristics
that have the effect of deicing or eliminating visual
obtrusiveness.
[7] Availability of suitable existing towers and
structures.
[8] Proposed ingress and egress.



(c) The Board may waive or reduce the burden on the
applicant of one or more of thesdteria if it concludes that the
goals of this section arbetter served thereby.

On September 28, 2007, T-Mobile submitted' Application for Modification of Land
Usage” to the Planning Department seekingexisyh permit and modification of site plan
approval to construct the ProgaokFacility at the Premis€4he Application”).

As part of the initialpplication, T-Mobile submitted the following documents:

(1) Affidavit of Radio Frequenc(hereinafter “RF”) Engineer
Regarding Physical Need of Sean Reid, an RF Engineer for T-
Mobile, stating the proposed antenmaest be affixed at least as
high as 120-feet in order to emsueliable service for T-Mobile
users in the vicinity othe site (R. at 30-32);

(2) Affidavit of Good Faith Effat to Colocate and Alternative
Sites Considered, sworn to byndkes Korwan, the Vice President
of JP&C Consulting Group, Inc.,site acquisition consulting firm
representing T-Mobile in thedng Island market, stating that it
had been unable to find a sui@hbocation for collocation; Bayport
had failed to respond to T-Mobiletequest to identify municipal
buildings that may be an optiatiat it had considered a number of
properties owned by Suffolk County that the County refused to
lease; and that potentially suitaljroperties in commercial areas
were ruled out because they were closer to residences to the
Premises (R. at 37-39);

(3) a One-Mile Radius Visu&8tudy (hereinafter “One-Mile
Study”) prepared by Freudentl&a Elkowitz Consulting Group,
Inc. (hereinafter “Freudenthalyvhich relied on the results of a
“crane test” in order to determimehere, within a one-mile radius
of the Proposed Facility, it woulgk visible (R. 766-777). The
One-Mile Study concluded that the Proposed Facility would be at
least partially visible from onlthree locations within a one-mile
radius, and that all additional areaishin the one-mile radius had
no visibility due to vegetationna existing structws. (R. at 770.)

On July 29, 2008, T-Mobile submitted additibnaaterials to the Planning Department
including: (1) maps reflecting all of tlexisting, approved, anatoposed facilities of

telecommunications carriers othitban T-Mobile within fivemiles of the Proposed Facility;



(2) information regarding property owners thaelwithin 200 feet of the perimeter of the
Premises; and (3) revised site plans.

D. The Hearing on T-Mobile’sSpecial Use Permit Application

On August 7, 2008, the Board held a public hmpon the Applicatiorf“the Hearing”).
At the Hearing, T-Mobile presented theditestimony of fiveexpert witnesses.

First, T-Mobile offered th testimony of Neil MacDonal@fMacDonald”), a licensed
New York State Registered Architect and partin the firm of William F. Collins, AIA
Architects, LLP, who testified that the Propogetility: was designed to minimize its
intrusiveness; would be locatd@9 feet west of the nearessidential propest in compliance
with the setback requirements in the To@wmde; included a 120-foot monopole designed as a
“stealth structure” where the antennae wergaioed within the poleand which would be
painted brown to “blend in” witthe surrounding treesd forests; and that the Proposed Facility
would be surrounded by an opaque PVC vinytéerwhich in turn would be surrounded by
landscaping to further screéme equipment.

In response to questions from the Board, Mawcé)d confirmed that other carriers would
be able to collocate on the monopalnd that there were no otleisting structures within the
fall zone that could be impacted if the towdt, f@ probability that MacDonald testified was
unlikely given that the pole was designedampliance with New York State wind loading
criteria. In addition, MacDonalstated that the estimated averdmpight of the surrounding trees
was 60 feet, (R. at 527), andldiot deny that the monopole wasible, and would be more
visible in the wintertime. Ra#én, MacDonald stated, because the pole was brown, “in the winter

you may see more of a brown pole”. (R. at 526.)



Erin Duffy (“Duffy”), a project manager frorRreudenthal, testified about the aesthetic
and environmental impact of the Proposed Facility, and presentegsthis of a Planning,
Zoning and Visual Impact Analysis (“the Visuatpact Analysis”). Included with Duffy’s
report were photographs of the existing condgiahthe Premises, as well as photographic
simulations of how the Premises might appetin the addition of T-Mobile’s Proposed
Facility. After discussing the surroundiagea and design of the facility and the
photosimulations, Duffy concluded that, basedh@nsurrounding area and design of the facility,
that:

“[t]he Proposed Facility will b&isible from certain vantage
points; however, there are many locations throughout the
surrounding neighborhoods from which the proposed facility
would not be visible. Moreovegiven the proposed design of the
facility, antennas concealedthin a brown unipole, and the
surrounding mature vegetation, the proposed facility in many areas

will blend with the horizon. As s the overall potential visual
impact would not be significant.”

(R. at 541.) Duffy also testified that tleewould be no negative impacts on the surrounding
wildlife or wetlands. Duffy further concluded thahe installation on ta proposed facility will
not result in substantial changes to the physicatacteristics in the @a, nor will it result in
significant adverse impacts taetineighborhood character or theveeonmental conditions of the
area.” (R. at 542.)

Mitchell K. Baum (“Baum”), a RF engineerdim T-Mobile, testifiel as to T-Mobile’s
need for the Proposed Facility, and submitted#Hidavit of Radio Frequency Engineer.
Attached to the Baum Affidavit were maps thapicted T-Mobile’s existing coverage and the
current gap in service coverage, for both in-buaidand in-vehicle, as well as the coverage that
would be afforded to residents of Bayport andent and future customers of T-Mobile by the

Proposed Facility.



Finally, Michael Lynch (“Lyn&”), a New York State certdd commercial real estate
appraiser, testified that givehe design of the Proposed Fagilitts setting ira heavily wooded
pine evergreen-type parcehdits distance to the nearestidences, the Proposed Facility
would not result in any adverse effects to bgaroperty values. In addition, Lynch prepared
and submitted a report (hereinafter “Real EsReport”) to the Planng Board at the Hearing,
purporting to show that, based on studies of @riypvalues in other Long Island communities
where similar towers were constructed, no elatron had been found between the presence of
wireless telecommunication faciés and declining property valuiesthe Long Island residential
communities studied.

Also testifying in support of the applicatisras Yvonne Grant, the president of the Girl
Scouts of Suffolk County. Grant testified abthe financial stability the Proposed Facility
would provide to the Girl Scoutas well as the fact that it haglceived strong approval from the
Girl Scout board. When questiahby the Planning Board as to whet girls play in the area of
the Proposed Facility, Grant answered, “To knwwledge no. The girls would not be playing in
the woods themselves or in this area whergthe is to be located.(R. at 575.) At the
Hearing, when asked by the Planning Boardef@&irl Scouts would be willing to make the area
around the pole a prohibited areaa@rresponded, “Absolutely.” (Id.

Prior to the Hearing, T-Mobilbecame aware of a numberooincerns in the community
regarding the placement of the Proposed Fagilitgamp Edey. In response, T-Mobile
submitted the following additional documents to address these concerns:

e aletter from the New York State Office of Parks,
Recreation and Historic €servation (“SHPQO”), dated
January 4, 2008, finding th&tMobile’s project would
have no effect upon cultural resources in or eligible for

inclusion in the National Regmts of Historic Places. (R.
at 507-08; 534; 824.)
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e a letter of Determination of No Hazard to Air Navigation
(hereinafter “No Hazard Letterfrom the Federal Aviation
Administration (“FAA”), dded January 4, 2008, stating
they had conducted an aeronautical study, which revealed
that the structure would nekceed obstruction standards
and would not be a hazard to air navigation. In addition,
marking and lighting were not found to be necessary for
aviation safety. (R. at 820-22.)

e a Letter of Non-Jurisdiction from the New York State
Department of Environmert&onservation Division of
Environmental Permits dated May 19, 2008, stating that the
Department of Environméal Conservation (DEC) had
determined that T-Mobile’s Proposed Facility was more
than 100 feet from regulatdceshwater wetlands, and
therefore an additional permit pursuant to the Freshwater
Wetlands Act (Article 24) and its implementing regulations
(6 NYCRR Part 663) was notqeired. (R. at 45-47; 823.)

A representative from the Bayport Civisgociation, Robert Draffin, and eleven
residents testified in opposition to the Applicatiddaffin read into theecord a letter he had
written to the Board on behalf of the Bayp@ivic Association, wherein he objected to the
Application on the following grounds(1) the Premises was loedtin a Residential AAA zone
and there was no indication thatMiebile had engaged in a “serioafort” to collocate: (2) the
Proposed Facility would be harmful to the enmireent insofar as (a) Camp Edey was identified
in the Town’s 2007 Green’s Creek and Brown'sdtiManagement Plan as a “nature preserve”
and the “the clear-cutting of hundreds of squaet bf this pristine land for a 120-foot structure
runs counter to the intentions set forth theviier’'s own watershed gtection plain” and (b)
Camp Edey is in the flight pafor migratory birds and thei@fe the tower would resulted in
numerous “Birdkills”; (3) the Proposed Facilitgs within the flight path of the Bayport
Aerodome, which has no tower and unlit, gnassvays, and where often times “open cockpit
aircraft in excess of 60 years old without anrgs” fly in inclement weather conditions, and

therefore creates a “needless tis&t should be avoided at allsts”; (4) the size of the tower
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adversely affects the nature and charactéhe@hamlet because the tower is “400% to 600%
taller than anything else etiisg in Bayport and would truly ahd out like a sore thumb” and
“will forever change the skyline that we enjayen looking over the Sans Souci Preserve”; and
(5) the detrimental health effects of cell towadiation on humans, andrgaularly on children.
(R. at 134-35.)

Draffin also submitted into the record: twewspaper articles objecting to the Proposed
Facility, one of which was written by Draffibwo newspaper articles objecting to the proposed
towers in other Long Island towns; and twtides from Bayportitizens objecting to the
Proposed Facility. One of tlesident letters objected to the Proposed Facility on aesthetic
grounds and the negative impact on the nature amccter of the community. In particular, the
resident highlighted the efforts to “preserveyBart’s ‘heritage’ withorganized beautification
efforts”, and argued that thegging the Proposed Facility in Camp Edey would “destroy” the
“essence of these fine efforts”. (R. 132-133.)

At the Hearing, the testimony of the othezadn residents focused predominantly on the
purported detrimental effects of radiation frogll phone towers on humans and wildlife. In
addition, residents questioned the adequacy ofobiM’s visual impact analysis and testified
about the negative aesthetic impatthe proposed tower on theinjoyment of their view of the
nearby Sans Souci Nature Preserve, asasdihe property values of their home; the
incompatibility of the Proposed Héty with the nature and charactef the area; safety concerns
with respect to children whoay in the area near the Proposedtility, regardless of whether
they are trespassing; and the safety of pilgiadl antique planes froitthe Bayport Aerodome.

At the conclusion of the Hearing, Sean Col@aolgan”), Senior Planner for the Town

of Islip Planning Department, testified on bllwd the Planning Department’s preliminary
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findings regarding the Proposed Facility, dunmgch he identified a number of concerns

relating to the aesthetic impaaftthe Proposed Facility; theapact on wildlife in the area;

whether there were less intrusigptions given the fact that the proposed tower would provided
coverage to “a vast amount@ben space where service coverage is generally not needed”; and
the possibility of alternate sites. (R. at 668—670.)

E. Post-Hearing Submissions

Subsequent to the Hearing, the record sapplemented by both T-Mobile and members
of the community. In response to requestshigyPlanning Departmenk;Mobile conducted a
second crane test showing the aisinpact of the Proposed Fatyilin the winer during “leaf-
off” conditions (“the ‘Leaf-Off’ Analysis”). Tle results of the “Leaf-Off” Analysis indicated
that the Proposed Facility “walibe partially visible from a few points along the residential
streets to the east of the propofadlity location” and that “therane was partially visible when
looking north from Montauk Highway across then§&ouci Lakes”. (R. at 388.) Because the
“Leaf-Off” Analysis found that “[the visibility of the Proposeddeility would be limited to an
area within approximately one-quartmile of the Proposed Facilityand that “the design of the
facility . . . is such that potential visual practs would be further mitigated”, the “Leaf-Off”
Analysis ultimately concluded that “the Propos$exatility would not resulin significant adverse
visual impacts. (R. at 392.)

In addition, T-Mobile submitted supplemengdfidavits and propagation maps reflecting
that collocation on four additional sites wouldt remedy the coverage gap, nor would placing a
140-foot antenna on a building in an Industhieea recommended by the Planning Department
staff. As to the aviation concerns, T-Mobile submitted a letter from the Town Department of

Aviation, concurring with the FAA'’s determinati that the Proposed éility did not pose a
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safety risk. However, in an abundaméeaution, the Town’s Aviation Department
recommended adding a red beacon light on the tower.

With respect to members of the communihe record was supplemented with a number
of letter and articles addressing thealth concerns raised by cell towers as well as other safety
concerns; and letters from long-time residents@amember of the New York State Assembly
on behalf of “many constituents” objecting to tiegative aesthetic impact of the tower on the
scenic views and its negative impact onrtheure and charactef the community.

F. The Staff Report

After reviewing T-Mobile’s initial applicéon, as well as the additional documents and
information T-Mobile submitted after the Hearing, the staff of the Planning Department prepared
a report for the Board, in which it recommendeanging the Application (“the Staff Report”).

The relevant portions of the Staff Report are #evs. First, the Staff Report noted that options
for collocation, siting towers in commercial aindustrial districts, ad siting the tower in a
different residential distct were all reviewed and rejected as insufficient to service the coverage
gap. The Staff Report then goes on to addressafie@s of concern: (1he nature and character
of the area; (2) aviation safe{g) environmental impacts; (e amount of coverage gained;
and (5) the visual impact of the Proposed Facilithe Staff Report cohaded that T-Mobile’s
supplemental submissions had satisfied theicems, and recommendedtithe Board approve
the Application. The Staff Reportramarized their rationale as follows:
» The applicant has demonstrateat no struetre or building
can accommodate the applicanp®posed antenna that provides
similar coverage to the proposed tower.
* The surrounding tree foliage, albeit not completely, blocks
much of the view of tower from the residenoearby.
* There has been expressedrastefrom other carriers for

collocation on this tower, thereby potentially eliminating the need
for multiple towers in the area.
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« The tower has been situated and designed to reduce or
eliminate visual obtrusiveness.

* A significant coverage gapillwbe serviced with the
installation of this tower.

* While it is a preference that wireless communications
facilities be located in commerdiadustrial districts rather than
residential, it is not a requirement.

* Given the nature and chaeacof the area, it would be
difficult to site this tower in aarea that would be less obtrusive. In
that regards, the staff believestproposed facility is the least
obtrusive means for T-Mobile to provide reliable service in this
area and that this is the masiceptable location for the proposed
tower in accordance with the Town Code and limitations of the
Federal Telecommunications Act.

(R. at 681-82.)

G. The Second Hearing

On January 21, 2010, the Board held a seconticpuaring (the “Deision Hearing”) in
which the Board voted to deny T-Mobile’s amgaliion for the Proposed €&iéity. At the Decision
Hearing, T-Mobile’s counsel summarized the d¢ngtof the applicatiorthe prior hearing, and
the exchange of correspondenbesveen T-Mobile and the Plaing Department. Specifically,
T-Mobile indicated that they lkaconsidered and ruled out allthie alternative sites proposed by
the Planning Department. In addition, T-Molpi®vided the results dhe “Leaf-Off” Analysis,
which T-Mobile stated “showed that because efttiee[] buffer there would be very little impact
to the surrounding ag&. (R. at 688.)

On behalf of the Bayport Civic Associatiddraffin again spoke out in opposition to T-
Mobile’s application. Draffin diputed that the residents hagkh notified of the second crane
test, but stated that a resilevho noticed that the seconrhne test was taking place took
photographs. According to Draffin, these threetpgraphs demonstrateatithe proposed tower
would be widely visible, and undermined thewecy of the photographwovided by T-Mobile.

In addition, Draffin submitted a letter to the editivat he had written objecting to the Proposed
15



Facility; a letter from Draffin to the Board objewji to the fact that he had not been notified of
the second crane test; denials byesedifferent planning boards ®fMobile siting applications;
a letter from George Mitchell on behalfthie Bayport Aerodome Satly expressing safety
concerns; and a letter from a relative of the firstctor of Camp Edey. Draffin also referenced
a petition signed by 300 residents in oppositiotheoProposed Facility, however that petition
was not included as part of the record.

Subsequently, Colgan, on behalf of thenflag Department, reatie Staff Report into
the record. Two Board members then spokaroapposition to the Application, arguing that
the Proposed Facility would have a negativeled impact on the community, and that T-
Mobile had failed to show that a significaarhount of coverage would be gained from the
Proposed Facility.

H. The Decision and the Instant Action

In a written decision dated January 2@10, the Board denied the Application (the
“Denial”) based on the following conclusions:

1. The applicant failed to estafl a need for service within
the coverage gap given the abundance of passive areas where
wireless communications service is not needed.

2. The Planning Board determined the proposed 120’ tower
was not in keeping with the natuand character of the area.

3. The Planning Board deterraoh that the proposed tower
adversely impacted the park usesha area which are permitted in
a residential zone.

4. The safety concerns raisegharding the proposed tower’s
proximity to the Bayport Aerodrome still remained.

5. There were significant adversesthetic impacts to nearby
residential properties.

(R. at 867.)

On February 17, 2010, T-Mobile filed the iast complaint asserting that the Denial

violated Section 332(c)(7)(B)(iv) of the TCA besaut was improperly based on the health risks
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from the Proposed Facility; was not suppottgdsubstantial evidenae violation of the

Telecommunications Act of 1996, 47 U.S.C. 8§ 332(mlated Article 78 of the New York Civil

Procedure Law and Rules because it was not stggpby substantial evidence; was an abuse of

discretion; and was arbitrarya capricious. T-Mobile now mosdor summary judgment on all

three causes of action. The Defendants cross-fooweimmary judgment on the same claims.
II. DISCUSSION

A. Legal Standard for Summary Judgment

Pursuant to Federal Rule of Civil Proceel®6(c), a court may not grant a motion for
summary judgment unless “the pleadinggasitions, answers to interrogatories, and
admissions on file, together witffidavits, if any, show that theris no genuine issue as to any
material fact and that the moving party is eatltto judgment as a matter of law.” Fed. R. Civ.

P. 56(c);Globecon Group, LLC v. Hartford Fire Ins. C434 F.3d 165, 170 (2d Cir. 2008

determining whether an issuegenuine, “[t]he inferences to be drawn from the underlying
affidavits, exhibits, interrogatory answers, algpositions must be viewed in the light most

favorable to the party opposing thetina.” Cronin v. Aetna Life Ins. Cp46 F.3d 196, 202 (2d

Cir. 1995) (citing United States v. Diebold, In869 U.S. 654, 655, 82 S. Ct. 993, 8 L. Ed. 2d

176 (1962) (per curiam), and Raeur v. Chase Manhattan BaBk5 F.2d 460, 465 (2d Cir.

1989)).

If the moving party meets its initial burdehdemonstrating thabsence of a disputed
issue of material fact, the burden shifts toilbemoving party to present “specific facts showing
a genuine issue for trial.” Fed. R. Civ. P. 56(&€he nonmoving party may not then rely solely
on “conclusory allegations or unsubstantiategcsiation” in order to defeat a motion for

summary judgment. Scotto v. AlImendd3 F.3d 105, 114 (2d Cir. 1998). If the evidence
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favoring the nonmoving party is “mady colorable . . . or is nalignificantly probative, summary

judgment may be granted.” Anderson v. Liberty Lobby,,I1427, U.S. 242, 249-50, 106 S. Ct.

2505, 91 L. Ed. 2d 202 (1986) (internal citations omitted).

B. The Telecommunications Act

The Telecommunications Act of 1996 (“TCAY “an omnibus overhaul of the federal
regulation of communications oganies,” the purpose of wiigs to “provide for a pro-
competitive, de-regulatory national policy framework designed to accelerate rapidly private
sector deployment of advanced telecommunications and iniomtachnologies and services ...

by opening all telecommunications markets to cetitipn . . . .” _Sprint Spectrum, L.P. v.

Willoth, 176 F.3d 630, 637 (2d Cir. 1999) (quotindRHConf. Rep. No. 104—458, at 113 (1996),
reprinted in 1996 U.S.C.C.A.N24, 124). “One of the means by which [Congress] sought to
accomplish these goals was reduction ofitq@ediments imposed by local governments upon
the installation of facilities for wireless communications, such as antenna towers.” City of

Rancho Palos Verdes, Cal. v. Abrarb44 U.S. 113, 115, 125 S. Ct. 1453, 161 L. Ed. 2d 316

(2005). Thus, Congress amended the TCA taiadekection 332(c)(7), which “preserved the
authority of state and local governments over zgrind land use issues, but imposed limitations

on that authority.”_New York SMSA Ltd. P’ship v. Town of Clarkstowt2 F.3d 97, 101 (2d

Cir. 2010) (citing 47 U.S.C. § 332(c)(7)).
Pursuant to section 332(c)(7), local goveamts retain authority over “decisions
regarding the placement, construction, and modification of personal wireless service facilities”,
8 332(c)(7)(A), but may not “ueasonably discriminate amg providers of functionally
equivalent services,” 8 332(c)(7)(B)(i)(1), taketions that “prohibit ohave the effect of

prohibiting the provision of persohaireless services,” 8 332(@)(B)(i)(ll), or deny a request
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“on the basis of the environmental effects alioafrequency emissionsg 332(c)(7)(B)(iv). In
addition, the TCA establishes procedural requests that must be met when evaluating an
application to construct a wireless facility. Example, the denial @f request to construct a
wireless facility must be “in writing and supped by substantial evidence” in the record. 47
U.S.C. 8§ 332(c)(7)(B)(iii).

C. As to T-Mobile’s Claim that the Ddendants Violated the TCA by Denying the
Application Based on Health Concerns

The TCA expressly prohibitslacal zoning board from denyg an application that is
otherwise compliant with FCC assions regulations “on the ba%f the environmental effects
of radio frequency emissions”. 47 U.S.C. 8§ 33&B)(iv). “Environmenal effects within the
meaning of the provision include health conceabsut the biological edtcts of RF radiation.”

T-Mobile Northeast LLC v. Town of Ramape01 F. Supp. 2d 446, 460 (S.D.N.Y. 2009). Here,

it is undisputed that the PromasFacility would be in compliance with FCC emissions
regulations.

At the Hearing, the Board recognized #@C’s exclusive jurisdiction concerning
potential or perceived héh risks, and repeatlydstated that testimony regarding such concerns
was not relevant to T-Mobile’s application. However, the Board did encourage residents to
further comment, submit additionalaterials, and contact their elected representatives regarding
the perceived health effects. (R. 84625, 627-29.) Indeed, a significant amount of the
resident testimony at the Haay and subsequent submissiovare focused on perceived
detrimental health effects ttie Proposed Facility._(See, eg. at 64—-67, 68—71, 605-09, 621,
638, 664.)

However, the mere fact that members & tommunity raised health concerns does not

violate the TCA._Se€ellular Tel. Co. v. Town of Oyster Bay66 F.3d 490, 495 (2d Cir.
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1999). Rather, the TCA is violated when a zorbogrd’s denial of an application for a wireless

facility is based in part on those concerns. Town of Rami&pbF. Supp. 2d at 460 (“[A]ny

decision actually based on environmental effecgsvi®lation, whether ber legitimate reasons
factored into the decision or not.”). Wheas, here, the Board did not explicitly include
environmental or health conceras a basis for denying the Apgtion, but “testimony is almost
exclusively directed to health effects”, the Sst&ircuit has directed that “there must be
substantial evidence of some legitimate redeonejecting the apptations to avoid the
conclusion that the denials were based on tipeimissible health effects ground.” Town of
Oyster Bay 166 F.3d at 495. As set forth below, becahseCourt finds thathe Board’'s Denial
of T-Mobile’s Application was supported by stdnstial evidence on thegitimate grounds of
aesthetic concerns and the néadservice, the Court finds thtite Defendants did not violate
section 332(c)(7)(B)(iv) of the TCA. Accordily, T-Mobile’s motion fo summary judgment on
its claim that the Defendants violated 47 U.$G32(c)(7)(B)(iv) is denied and the Defendants’
cross-motion for summary judgment on this claim is granted.

D. As to T-Mobile's Claim that the Defendats Violated the TCA Because the Denial was
Not Supported by Substantial Evidence

Pursuant to TCA section 332(c)(7)(B)(iii):

[a]ny decision by a State or ldcgovernment or instrumentality
thereof to deny a request to placenstruct, or modify personal
wireless service facilities shall be in writing and supported by
substantial evidence contained in a written record

47 U.S.C. § 332(c)(7)(B)(iii). Tdetermine whether a deniahs supported by substantial
evidence, courts “must employ ‘theditional standard usedrfjudicial review of agency

actions.” Cellular Tel. Co. v. Town of Oyster Bay66 F.3d 490, 494 (2d Cir. 1999) (quoting

H.R. Conf. No. 104-458, at 208 (1996), reprinted996 U.S.C.C.A.N. 124, 223). Substantial
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evidence requires “less than a preponderandanbte than a scintilla of evidence [and] ‘means
such relevant evidence as a reasonable mindtragept as adequate to support a conclusion.”

Id. (quoting_Universal Camera v. NLRB40 U.S. 474, 477,71 S. Ct. 456, 95 L. Ed. 456

(1951)). “Whether an administrative agency dateation is shored up by substantial evidence

is a question of law to be decided by toairts.” Sprint Spectrum L.P. v. Willgttv6 F.3d 630,

645 (2d Cir. 1999) (quoting 300 Gramatan A&ssocs. v. State Div. Of Human Righi$

N.Y.2d 176, 181, 408 N.Y.S.2d 54, 379 N.E.2d 1183 (1978)).
In reviewing a zoning board’s decision, theutt must view the reed in its entirety,
including evidence opposéd the Board’s view, and “may neither engage in [its] own fact-

finding nor supplant the Town Board’s reasoeatdterminations.”_Town of Oyster Bal66

F.3d at 494. When evaluating whether a dem&d supported by substantial evidence, “local
and state zoning laws govern the g¥gito be given the evidence.” Id@hus, while the TCA
governs the “procedural requirements that local d®arust comply with in evaluating cell site
applications” the applicable substantive stanslaré the “established principles of state and
local law”. 1d.(citation and internal quation marks omitted).

Here, the applicable éal law is Section 6&20.1(A) of the Town Code, which sets forth
objective requirements and subjective consitlens for obtaining a special use permit to
construct a telecommunications facility. In ewing an application for a special use permit,
“[a]lthough the board retains some discretion taleate each application, to determine whether
applicable criteria have been met, andnttke common sense judgments as to whether the
application should be granted, such determinatinist be supported by substantial evidence”.

Omnipoint Commc’nsv. Town of LaGrange658 F. Supp. 2d 539, 558 (S.D.N.Y. 2009) (citing

Twin County Recycling Corp. v. Yevol90 N.Y.2d 1000, 1002, 665 N.Y.S.2d 627, 628, 688
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N.E.2d 501 (1997)). Moreover, the Court notes ThMobile relies fairly heavily on the Staff
Report’s conclusion that the PropdsFacility met the requirements in the Town Code. Because
the Board is the final decisionmaker on whetheagprove a wireless cars special use permit
application, the Board “has thetharity to reject the findings dhct and recommendation of its

hearing staff”._Green Island Assocs. v. Adirondack Park Agei®§ A.D.2d 860, 861, 577

N.Y.S.2d 722, 724 (3d Dep’t 1991Nevertheless, “[a]lthough the [Board] was not necessarily
bound by the staff report, New Yol&w is clear that a municipabard must base its decision on
evidence in the record that wdube sufficient to support a denalthe application.”_Nextel

Partners, Inc. v. Town of Amher&51 F. Supp. 2d 1187, 1198 (W.D.N.Y. 2003) (citing Asma v.

Curcione 31 A.D.2d 883, 298 N.Y.S.2d 286 (4th Dep’t 1969)).
With respect to the applicable state ld@cause in New York wireless providers such
as T-Mobile are afforded the atatof public utilities for the pposes of zoning applications, see

Cellular Tel. Co. v. Rosenber§2 N.Y.2d 364, 604 N.Y.S.2d 895, 624 N.E.2d 990 (1993), their

applications are reviewed undée “public necessity” standaestablished in Consolidated

Edison Co. v. Hoffmam3 N.Y.2d 598, 403 N.Y.S.2d 193, 3748\2d 105 (1978). To establish

public necessity in the context afsubstantial evidence claim¢arrier must demonstrate that:
“(1) its new construction ‘is a publimecessity in that it is requiréd render safe and adequate
service’; and (2) ‘there are opelling reasons, economic or otherwise, which make it more

feasible™. Omnipoint Commc’ndnc. v. City of White Plains430 F.3d 529, 535 (2d Cir. 2005)

(quoting_Rosenber@2 N.Y.2d at 371-72, 604 N.Y.S.2d 895, 624 N.E.2d 990). This has been
interpreted in the context abning decisions for wireless facilities to require that the
telecommunications provider estahtis[1] that there are gaps service, [2] that the location of

the proposed facility will remedy those gaps arjdhat the facility presents a minimal intrusion
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on the community”._Site Acquisitns, Inc. v. Town of New Scotland A.D.3d 1135, 1137, 770

N.Y.S.2d 157, 160 (3d Dep’t 2003).
New York law affords public utility status wwireless carriers so that, “[a] zoning board
of appeals has a narrower range of discretion in dealing with special permit applications filed by

utilities than is true in the case of thengeality of applications.” _Town of Lagrangés8 F.

Supp. 2d at 555 (citing Omnipoi@ommc’ns, Inc. v. Commondiincil of City of Peekskill202

F. Supp. 2d 210, 222 (S.D.N.Y. 2002)). As a geneital if the public utity makes the required

showing, which necessarily means the recoatkigid of substantiavidence to support a

denial, the variance must issue. Town of LaGra6§8 F. Supp. 2d at 555. On the other hand,
“[i]f the Court finds that even one reasowen for the denial is supported by substantial

evidence, the decision of the local zoning bodynca be disturbed.” New York SMSA L.P. v.

Town of Oyster Bayoning Bd. of AppealsNo. 08—CV-4833, 2010 WL 3937277, at *4

(E.D.N.Y. Sept. 30, 2010).

As set forth below, a review of the recoedeals that a reasoriabmind could conclude
that the impact of the Proposed Facility was mbes “minimally intrusive” based on evidence
that the 120-foot monopole, whiavould be located in a prisérparkland and visible from a
number of streets and residenogas not in the nature and cheter of the surrounding area and
would have a negative aesthetigmmat on the scenic view of ti8ans Souci Nature Preserve and
Sans Souci Lakes enjoyed bgidents in the community.

Furthermore, even assuming that the objective evidence of a negative aesthetic impact
was insufficient to constitute substantial evidennder the more lenient standard afforded to
public utilities under New York law, the Courhéis that, when balancegainst the Board’s

finding that the increase inrstce provided by the Proposeddility was predominantly in
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“passive areas”, there can be no dispute tleaBthard’s Denial of th&pplication was supported
by substantial evidence. Accordingly, theut denies T-Mobile’s motion for summary
judgment with respect to its claim that the Derialated section 332(c){B)(iii) of the TCA,
and grants the Defendants’ cross-motion fonsiary judgment to dismiss the substantial
evidence claim.

1. Aesthetic Considerations

“[lln New York, aesthetics can be a vafidound for local zoning decisions.” Cellular

Tel. Co. v. Town of Oyster Bay 66 F.3d 490, 495 (2d Cir. 1999) (citing Suffolk OQutdoor

Advertising v. Hulse43 N.Y.2d 483, 402 N.Y.S.2d 368, 373, 373 N.E.2d 263 (1977)).

Although a reviewing court would not normaflpok far beyond [a local board’s] citing of
aesthetics to find a valid basis for a locahing decision, ... under the ACa reviewing court

can find that aesthetics qualify as a permissible ground for denial of a permit only if ... there was
‘more than a mere scintilla’ of evidence before flocal board] on the negative visual impact.”

Id. (quoting Universal Camera v. NLRB40 U.S. 474, 477, 71 S. Ct. 456, 95 L. Ed. 456

(1951)).

Three of the Board'’s five grounds for demyithe Application wes premised on the
adverse aesthetic impact of the ProposediBacBpecifically, the Bard’'s second reason for
denying the Application was thatelProposed Facility “was not keeping with the nature and
character of the area” and itfttireason for denying the Applitan was that “[t]here were
significant adverse aesthetic impacts to nearbiglemtial properties”. Furthermore, although
not clearly stated in the Denjdhe Defendants assert that Bward’s third reason for denial

based on the Proposed Facility’s “impact on park uses” included “the public’s use of the Sans
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Souci Lake Preserve, and whadmlity to enjoy its natural ahundisturbed beauty would be
substantially and deleteriously iagted.” (Defs.” Opp. at 9.)

As an initial matter, T-Mobile argues thhgcause the Board did not articulate specific
objections or cite any evidence in the Denisglit, the aesthetic concerns were necessarily
“generalized” and therefore unsupieal by substantial evidencén support of this contention,
T-Mobile cites to an unpublished decision frtme District of New Jersey, which was not
provided to the Court. The Defendants do nt& @ any contrary authority. Although the
Court’s research reveals no binding precedent tlrmrSecond Circuit, theris a Circuit split
with respect to what information must imeluded in the written decision. SEelcher v.

Dearborn County595 F.3d 710, 717-18 (7th Cir. 2010) (collecting cases). However, most

courts have found that “a decision ‘in writing’adequate if it provides an explanation that
allows [the court], in combination with the nten record, to determine if the decision is

supported by substantial evidence.” atl.719; Second Generation Props., L.P. v. Town of

Pelham 313 F.3d 620, 629 (1st Cir. 2002) (“Localning boards are lay citizen boards, and
while their decisions must be in writing, the bdmneed not make extensive factual findings in
support of their ultimate decision.”). Here, theu@aloes not need to dig through the record to
determine the rationale for the Board’s decisiblot only were the aesttie objections raised
by members of the community in testimony ancelsttbut they were summarized in the Bayport
Civic Association submissions, the Staff Répand by two members of the Board at the
Decision Hearing.

T-Mobile mainly argues that a denial onthesic grounds is naupported by substantial
evidence because: (1) it is not based on the Towode; (2) there was insufficient evidence from

which the Board could conclude that the Propdssdlity would create more than a “minimal
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intrusion on the community”; and)Y&ere is no evidence that mdeasible options existed that
were less intrusive on the community. The Ceull address these objections in turn.
a. Whether the Denial Vblates the Town Code

T-Mobile argues that a Denial basedamsthetic grounds cannot be supported by
substantial evidence because it was not basethpnequirements in the Town Code. In making
this argument, T-Mobile focuses predaantly on the objective setback and design
requirements in the Town Code. However, grigument ignores the remaining aspects of the
Town Code, which: (1) state a preference foatmg cell towers in gamercial and industrial
districts rather than in residential districts) ¢&ve priority to applications for collocation and
towers that are being built on existing structurelré¢guire that “due comgeration” be given to
“existing land uses and development, environmentally sensitive areas [and] aesthetics”; and (4)
require the Board to consider anmioer of factors relating to thetoae and character of the area
including: “proximity to resilential districts andther structures”; “ature of existing or
proposed uses of adjacent property”; “sitel/or surrounding topogphy”; and “surrounding
tree coverage and foliage”. These additional ickemations authorized the Board to consider the
aesthetic impact of the Propodeakility on the residents dirthg as well as the nature and
character of the community.

Similarly without merit is T-Mobile’s comintion that, by includin¢he construction of
wireless facilities as a permitted use in a residential district, the Board was precluded from
finding that the Proposed Facility would haareadverse impact dhe community. As a
general rule, “inclusion of the permitted usdhe ordinance is tantamount to a legislative
finding that the permitted use is in harmony witie general zoning plan and will not adversely

affect the neighborhood”. Retail Property3trv. Bd. of Zoning Apeals of Town of
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Hempstead98 N.Y.2d 190, 195, 764 N.Y.S.2d 662, 6884 N.E.2d 727, 731 (2002) (citation
omitted). Nevertheless, the Board is entitledeny a special pertmf “reasonable grounds
exist for its deniale.g., that the use, although permitted, is desirable at a pacular location”.

Holbrook Assocs. Dev. Co. v. McGowab1 A.D.2d 620, 621, 690 N.Y.S.2d 686, 687 (2d

Dep’t 1999); see, e.gBrady v. Town of Islip Zoning Bd. of Appeald5 A.D.3d 1337, 886

N.Y.S.2d 465 (2d Dep’t 2009); Quipoint Commc’ns, Inc. v. Town of Islip Planning B&0

Misc.3d 1108(A), 866 N.Y.S.2d 93 (Table) (N.Y. Sup. 2008).

In recognition of the multitudef factors concerning the sitiraf wireless facilities, the
Town has broadly written the applicable ordioa to allow a case-by-case determination of
whether, although generally permitted in a residential zone, “a particular location” within that
zone is “not desirable”. Thuspntrary to T-Mobile’sassertion, the fact that the Town included
wireless facilities as a permitted use in a Regidézone is “by no means determinative” with
respect to whether “the permitted use is im@ny with the general zoning plan and will not

adversely affect the local community”. Sprint Spectrum L.P. v. Willb#e F.3d 630, 645-46

(2d Cir. 1999) (quoting WEOK Bad. Corp. v. Planning Bd. of Lloyd9 N.Y.2d 373, 383, 583

N.Y.S.2d 170, 592 N.E.2d 778 (1992)).

Accordingly, as long as the record contaitgective evidence of an actual adverse
aesthetic impact on the surroumglicommunity, the Board was Wveithin its authority under
the Town Code to deny the Ajpgation an aesthetic grounds.

b. Whether the Denial on Aesthett Grounds Is Supported by Objective
Evidence

As discussed in greater detail in the facts section, T-Mobile submitted studies,
photographs, photosimulations agxpert testimony on the aesticémpact of the Proposed

Facility, including, but not limited to: (1) a OmMéile Study that found that the Proposed Facility
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would be at least partlg visible from only three locationwithin a one-mile radius of the
Premises, (R. at 770); (2) a “Leaf-Off” Analysisncluding that, eveim the winter, the
Proposed Facility “would not selt in significant adverse vialimpacts”, (R. at 392); (3)
testimony from MacDonald, the architect, whstiiged that the 120-foot monopole was designed
to “blend in to the surrounding tree[] forestidathat, due to the design and setback from the
nearest property line it would be “difficult see” (R. at 514-8); (4) testimony from Duffy, the
planner, who testified that thewer would “blend with the haron” and that the “overall and
potential visual impact would not be significant” (R. at 540l (5) testimony from Lynch, the
real estate appraiser, whatiéied that the design anddation of the Proposed Facility
significantly shielded it fronmearby residences and therefevould not negatively impact
property values. T-Mobile argues that “énadence presented by the opposition constituted of
nothing more than general statements and tnéd speculation”, and ¢hefore the Denial on
these grounds was not supporbgdsubstantial evidence. (BIOpp. at 16.) The Court
disagrees.

Objections on aesthetic grounds must “artiulgpecifically how the proposed cell sites

would have an adverse aesthdétipact on the community.” @elar Telephone Co. v. Town of

Oyster Bay 166 F.3d 490, 495 (2d Cir. 1999). To dersitang application on aesthetic grounds,
there must be substantial evidence: (1) thaidezgs will be able eveto see the antennae” and
(2) there will be an actual “negativesual impact on the community”. Idt is well-settled that
a “few generalized expressionsaamncern with ‘aesthies’ cannot serve asubstantial evidence
on which the Town could base the denials.” aid496.

Speculative concerns about the “potentialbiigy” of a proposedower are unlikely to

constitute substantial evidenfme denying an application absesame form of objective support
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in the form of “photographs, site plans, surveyy] the like”._GreeMountain Realty Corp. v.

Leonard 688 F.3d 40, 2012 WL 3234407, at *10 (1t @D012); Omnipoint Commc’ns, Inc. v.

Village of Tarrytown Planning Bd302 F. Supp. 2d 205, 222 (S.D.N.Y. 2004) (holding that the

“the complaints of a small number of resideat the public hearinggbout possible visual
impacts in the immediate neighborhood of the @itthe surrounding natiohhistoric district”
constituted “unsubstantiatedramunity objection to aesthesitand therefore was “not
sufficient evidence by itself taupport the Planning Board’s deiii). With respect to the
aesthetic impact, because “it wdule a rare event to be aldebuffer a communications tower

so that it is not visible at all,” OPM-USA-¢nv. Bd. of County Com'rs of Brevard Coun#/ F.

Supp. 2d 1316, 1324 (M.D. Fla. 1997), and “[flew peapbuld argue that telecommunications
towers are aesthetically pleasingburts tend to require objective evidence of a negative visual

impact that is “grounded in ¢tfacts of the case’Southwestern Bell Mobile Sys. v. Todth4

F.3d 51, 61 (1st Cir. 2001). In the Second Circuit, this can be established through “aesthetic
objections raised by neighbors who know the léeahin and the siglnes of their own

homes.” _Omnipoint Commc’ns, Inc. v. City of White Plain80 F.3d 529, 534 (2d Cir. 2005).

Other evidence can include “beautification effords'the “actual character of the immediate

neighborhood.”_T-Mobile Central, LLE. Unified Gov’t of Wyandotte Countyp46 F.3d 1299,

1312 (10th Cir. 2008).
In assessing whether the record containsstantial evidencgupporting the Board’s
denial of the Application on aesthetic grountti® Court is guided by the Second Circuit's

decision in Omnipoint Qomunications, Inc. \City of White Plains430 F.3d 529 (2d Cir.

2005). In_City of White Plain®Omnipoint sought to construciareless facility with a 150-foot

tower. Omnipoint submitted evidence in the farfrphotosimulations that it contended showed
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that a proposed 150-foot tower “would be invisibk unnoticeable outsiad the golf course” in
which it was to be built. Idat 532. The town board questidnie accuracy of the visual
impact analysis in light of thett that “residents we not invited to participate in the study, or
notified of it”. 1d. In opposition, residentsd&fied that the proposadwer would be “50 feet
taller than the tallest deciduousés in the landscape”, that “tteaver would be an eyesore”, and
that the tower “would impair the view from l@cal temple’s] glass-enclosed chapel”. Id.

The residents also retained experts. €xjeert testified that “a 150—foot tower cannot
effectively be disguised as an evergreenmeighborhood where the taltesvergreen is just 51
feet high”, and “[o]ther expesttestified on the neighbors’ béheegarding the anticipated
diminution in property values”. IdThe board denied the ap@lteon for, among other reasons,
the “adverse visual impact” creatby the proposed tower. ldt 533.

The district court granted sumary judgment to Omnipoimin the ground that the board
improperly credited “the unsupported fears of laesidents, whose views can only be based on
speculation since (1) they hamever seen the monopole (as it mat yet been built), and (2)
they propounded no countervailing photo simolasi of their own” over Omnipoint’s expert

study that concluded that “the visuadpact would be minimal”._Se@mnipoint Commcn’s,

Inc. v. City of White Plains175 F. Supp. 2d 697, 716 (S.D.N.Y. 2001). On appeal, the Second

Circuit reversed the district court, holding that:

Given the 150—foot tower wouldse to three times the height
of the tallest evergreen tree and would be half again as tall as any
other tree in the area, the &d could reasonably conclude
(especially given express testimony to that effect) that the tower
would be widely visible. Inaddition, the Board received
substantial evidence of the tower’'s adverse aesthetic impact. We
have no difficulty concluding thahe Board’s rejetion was based
on reasonable and substantial evidence.

430 F.3d at 533.
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Here, the 120-foot tower, by T-Mobile’s ovanalysis, would be twice as high as the
surrounding trees. T-Mobile’s owphotographs show that thever would be visible from a
number of streets and frotine Montauk Highway, and tlteeaf-Off” Analysis reveals
increased visibility during the winter. T-Mob#earchitect did not denthat there would be
increased visibility in the wiet, but rather stated that, besauhe tower would be painted
brown, “in the winter you may see more of awn pole”. (R. at 526.) As the Staff Report
noted that, even with adding trees on the stregth the most substantial view, it would not
completely eliminate the view. In fact, theatReport emphasized thdt]he surrounding tree
foliage, albeit not completely, blocks muchtlé view of tower from the residenassarby”.

(R. at 681 (emphasis original).)

T-Mobile argues that the One-Mile RadiBridy revealed that éhtower would only be
visible from three locations in a one-mile radadshe Premises. However, there was sufficient
evidence in the record for the Board to daihig conclusion. For example, during Duffy’s
presentation, one of the Board members questitimeaccuracy of the photograph from a street
view approximately 1,235 feet southeast of thgext site that purporteto show that the
Proposed Facility would not be visible insofarit was taken from a “heavily wooded front
yard”. (R. at 537-38.) Duffy replied that she could not “say one way or the other, but it is
possible” that the Proposed Facility would be visfbben that resident’sdckyard. (R. at 538.)

Furthermore, the Bayport Civic Association sogpd its objection to the sufficiency of
the “Leaf-Off” Analysis by submitting three photographs from a resident taken during the second
crane test, which showed that owlf of the tower would beisible during the winter from
three nearby residential locations. T-Mobiledaao effort to distinguish or discredit the

resident photographs before the Board, or in itsrssisions to this Court. One of the resident
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photographs appears to have been taken from the same intersection as one of T-Mobile’s
photosimulations, the intersemti of Renee Drive and Bartdane. In the resident’s

photograph, the crane is signifitgmore visible. (ComparR. at 166 withR. at 395.)

Although the resident photogra showed the crane and not the camouflaged monopole, based
on the photosimulations, it would not be unreada for the Board to discredit Duffy’s
conclusion that, even painted brown, a “pole” tang 60 feet above the nearest trees would not
“visually blend withthe horizon”.

Thus, as in City of White Plainghe visibility of the towefrom nearby residences and

streets was far from speculative. Indeed, #ut that T-Mobile’s photwimulations, the resident
photographs, and the Staff Reportahclusively demonstrate that the top of the tower would be
visible from nearby streets, makes the evidendbisgncase arguably strongian that in City of
White Plains where Omnipoint attempted to arguattthe tower “would be invisible or
unnoticeable outside of the golf course”.

T-Mobile contends that a “commications facility being pramate to a residential area
is an insufficient ground upon which to deny aspl exception permitpglication, especially
where the impact on the satmding community is neiglible”. (Pl.’s Opp. at 17.) However, the

Court notes that the case Teblile cites for this proposidn, Group EMF, Inc. v. Coweta

County, 50 F. Supp. 2d 1338 (N.D. Ga. 1999), was actudtilyg to OPM-USA-Inc. v. Board of

County Commmisiors of Brevard Coun®/F. Supp. 2d 1316 (M.D. Fla. 1997), where the court

rejected the argument that a proposed towarlev“be totally foregn to the natural and
community aesthetics of the residential neighborhood” as not supported by substantial evidence
where the “evidence demonstrate[d] that . . .aljeere] two other towensithin view.” 1d. at

1324. Here, the undisputed evidence in the reisdttat the Proposed &iity would be twice
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as high as the surrounditrges, and T-Mobile did not presety evidence that there were other
towers nearby that had a similar impantthe scenic views from the Town.

Furthermore, the record in this case aorg objective evidence that the visible tower
would have more than a “negligible” or “nmnal” impact on the community. As the Second

Circuit noted in City of White Plainsvhen considering the impact on the community, a zoning

board can consider community opposition infthren of “aesthetic objections raised by
neighbors who know the local terrain and the iigss of their own homes.” 430 F.3d at 534.

In City of White Plainsthis included testimony by neighlsathat “the tower would be an

eyesore” and arguments from a nearby temgettie tower “would impathe view from its
glass-enclosed chapel”. ldt 532.

Similarly, the record in this case includesthesic objections from a resident who lived
“approximately 410 [feet] from [the Proposed Figjl, who stated “In the wintertime from my
house | can look almost completely across Lake -Sangi, so | will have a great view of this
pole in the wintertime”. (R. &@20.) Another resident whosés on Cinque lane, near the
location where T-Mobile’s photosimulations showttthe tower would be visible, argued that
his property values would di@te. Although a significant ption of his testimony involved
health concerns, he also objected to théhatis impact, comparing the placement of the
Proposed Facility within the viewf his home to “put[ting] a daup across the street”. (R. 638—
39.) Another resident who drives oroltauk Highway, where one of T-Mobile’s
photosimulations show the tower would be visildstified it would “damage the aesthetic view
on the approach on Montauk . . . looking otree Sans Souci Lakes”. (R. 630-31.).

It is interesting to notéhat, despite the fact that City of White Plaisiglirectly on point,

and heavily relied upon by the Defendants, T-Mobdes not even attemiat distinguish it from

33



the facts of this case, or explavhy it should not guide the Courtiecision. In fact, in the three

briefs submitted by T-Mobile on the instant motipte only reference to City of White Plains

is a “cf.” citation for the meritlgs argument that “no residentemdified themselves as neighbors
whose terrain and sightlines woudd directly affected” by the Propes Facility. (Pl.’s Reply at
8.)

Instead, T-Mobile argues that the facts in tiase are similar to those_in Town of Oyster

Bay, where the Second Circuit found that the gahstatements of only a few residents who
expressed their concern with aesthetics and tmenformed speculation dhe visual nature of
the proposed monopole did not constitute substantial evidencat 495-96. Unlike the facts

in Town of Oyster Baythe record in this case reflects thare was no confusion as to what the

Proposed Facility would look likehe Town Code included a stated preference for avoiding
placement of wireless facilities nesidential districts and eneimmentally sensitive areas; the
record contained specific and informedtsments based on objective evidence on the
incompatibility of the proposed 120-foot towerth® nature and chatac of a residential
community; and there was testimony from residevito purchased homes in part due to the
scenic views of the Sans Souci NatPreserve and pristine parkland.

In addition, T-Mobile’s comparison of the redadn this case to that in New Cingular

Wireless PCS, LLC v. Town of Fento®843 F. Supp. 2d 236 (N.D.N.Y. 2012) does not lend

support to its contention thatehiProposed Facility was “mofeasible” tharother options
because it was “minimally intrusive”. AlthoughMebile, like the service provider in Town of
Fenton “went to considerable lengths to minimitbe visual impact of its proposed facility”,
there is substantial evidence in the recorsiujgport the Board’s condion that T-Mobile did

not go far enough. Idt 248. Furthermore, the propodadility in the Town of Fentomwas not
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located near a nature preservag ghere did not appetr be any testimony about the impact of
the facility on the nature and @tacter of the area. Rather, the court noted that “[t|here [was]
only one specific complaint about the visual impafdhe proposed cell towén the record”._ld.
at 151. By contrast, the record in this casetains statementsa letters from multiple
residents, the Bayport Civic Assation, and a New York State Assembly member specifically
complaining about the negative aesthetic impéthe Proposed Facility, which were objectively
supported by photosimulations and testimony Isydents with knowledgef the local terrain
and direct sightlines of the tower.

Further supporting the Board’s denial on aesthgrounds is the Town Code itself.
While the Town may have includéde construction of wireless féities in residential zones as
a permitted use, the Town Code states an express preference for collocation; placing wireless
facilities in commercial or industrial zones “rathiean in residential districts”; and giving due
consideration to “environmentally sensitive area&lthough there is no evidence in the record
to dispute T-Mobile’s evidence that the PropoBadility would have a minimal if any impact on
the environmental conditions of the surroundamga and the proximate wetlands, it was not
unreasonable for the Board to consider a wireless facility only 12&deetvetlands—which is
within the fall zone of the tower—to la “environmentally sensitive area”.

By including these priorities in the Town Code, the Town “made clear” that protecting

residential districts and environmentally semsitareas was “an objective of [the Town] when

considering cell tower applitans”. Wireless Towers, LL@. City of Jacksonville, Fla712 F.

Supp. 2d 1294, 1304 (M.D. Fla. 2010) (holding thatdefendant’s denial of the plaintiff’s
application to build a wirelessdity in a naturegpreserve on aesthetic grounds was supported by

substantial evidence where the plaintiff's ghetmulations, supported by the testimony of a
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resident, showed that the proposed faciityuld have an adverse visual impact on the
surrounding area, and the applicable local lava[te] clear that proteialy the viewshed of
environmentally sensitive lands such as thesBrve [was] an objective of the City when
considering cell toweapplications.”).

In T-Mobile Central, LLC v. Uified GoVv'’t of Wyandotte County46 F.3d 1299 (10th

Cir. 2008), the Tenth Circuit found that a zoningroéadenial of T-Molle’s siting application
on the ground that the plicable town code included a preference for placing towers in
commercial districts rather thaasidential district was not supported by substantial evidence
because the town had failed to consider factherrecord regardinipe “actual use of the
surrounding property”, including adssions by the town thatdlfneighborhood is somewhat
commercial in nature” and thatete are only a “few residentialesin the general area.”_lat
1311.

By contrast, in this case, Mobile’s own expert stated &t “[t]he surrounding area is
characterized by a camp ground, napneserve and residential use@R. at 530.) As the record
reflects, with the exception of a few turntb&é century homes, all d¢iie residential and
commercial buildings in the ngfiboring community are one oravstories in height, including
the Fire Department and the local high schoolea&mg on behalf of the s&lents, the President
of the Bayport Civic Association, Robert Draffin, stated:

The scenic vista overlooking ti&ans-Souci Preserve will be
forever disturbed. The nature carcharacter of the hamlet of
Bayport will be irreparably scamleby allowing a structure to be

built 400 percent taller than any other structure in the town, a town
that built itself up on single-story and two-story dwellings.

(R. at 700.) Also included in¢vrecord is: a letterdm residents describing beautification and

preservation efforts by the Town and the couotgreserve the naturstate of the areas
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surrounding Camp Edey; a letter from a residgating that he had grown up in the area and
purchased his home based on the scenic vietyedans Souci Nature Preserve, which would
be permanently altered by a 120-foot monopole ez twice the size of the surrounding trees;
and a letter from a member of the New Y&tlate Assembly written on behalf of “many
constituents” who had contacted lhegarding the Proposed Facilistating that “A structure of
this size would not be in keeping withethesthetics of Bayport” (R. at 142).

Where, as here, resident objections that a proposed tower would interfere with scenic
views and the nature and character of the community are supported by actual evidence that the
proposed tower is visibly obtrusive, couctsmmonly find that the denial of a wireless

application on aesthetic grounds is suppmblig substantial evidence. See, €3reen

Mountain 2012 WL 3234407, at *10-*11 (holding theaboard’s deniabn aesthetic grounds
satisfied the substantial evidence requiremetisre it relied on objective evidence including:
“plans indicating that, althoughdhe are some existing utility @ on the site, the proposed
tower, at 140 feet, would be more visible tleerything already in plag; “photographs of the
crane tests conducted by Green Mountain andeats’ testimony abouhose tests to measure
the visual impact of the proposed tower”; “statements from the Friends of the Blue Hills
describing the effect of the tower on views frimat historic state park”, and evidence that
“indicated that the tower would hasible from at least four tferent locations within the 8,000—

acre Reservation”); Helcher v. Dearborn Coub85 F.3d 710, 724 (7th Cir. 2010) (“The

photographic representations of the tower asved from the property of . . . neighbors,
accompanied by the objections of many residesis purchased land and built homes in this
area specifically because of the natural vigweyided the Zoning Board with substantial

evidence to reject the permit.’Jprint PCS Assets, L.L.C. v. City of Palos Verdes Estag&3
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F.3d 716, 726 (9th Cir. 2009) (finding substang&dence supporting denial of permit where the
city council reviewed “mock-ups of the propogedreless facilities] ané report that detailed
the aesthetic values at stake,” as well asipaloimments, and conclud¢hat the tower would

“detract from the residential character of the neighborho&it¢Tech Group Ltd. v. Board of

Zoning Appeals of Town of Brookhavetd0 F. Supp. 2d 255, 262 (E.D.N.Y. 2001) (holding

that a zoning board’s denial of a wirelesslitycsiting applicationon aesthetic grounds was
supported by substantial evidence where the record included “testimony by residents and
members of civic, historicalna senior citizen organizatiorsyfficiently knowledgeable as to
the historic heritage and naturethe community and the preliag architecture and appearance
of the immediate and surrounding area and coniyyamd the incompatility of the proposed
monopole with that historic natiand heritage amutevailing architecture and appearance.”).
Based on the evidence in the record, and the stated preferences in the Town Code, a
reasonable mind could concluttat, although located in asidential zone, because the
Premises is pristine parkland abutting a napueserve, the Proposed Facility would be more
than “minimally” intrusive. Inpreserving the authority of local governments over wireless siting
applications, Congress determined that local gawents, not their staff, the service providers,
or the courts, were the parties best suitemhadie this subjective determination for their
communities. In finding that the Proposed Facilvould have more than a “minimal” impact on

the community, the Board, like the board in City of White Plamcesed within its discretion in

choosing between “the observatiafsself-interested neighborshd “an expert study submitted
by a self-interested applicant”. 430 F.3d at 534.

c. Whether Aesthetic Concerns can Overcome T-Mobile's Evidence that
“More Feasible” Options did not Exist
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Finally, T-Mobile argues that a deniah aesthetic grounds is not supported by
substantial evidence because “[t]here are ndaMailocations that are further removed from
residences and that would also be capable ofrggtihe Coverage Gap.” (Pl.’s Opp. at 16.) In
support of this proposition, T-Mdli cites to the Staff Reporttonclusion that “[g]iven the
nature and character of the ar¢ayould be difficult to site thisower in an area that would be
less obtrusive”. (R. at 682.)

On a substantial evidence claim, whereehsmore than a “minimal intrusion or

burden”, the telecommunications carrier malsdw ‘compelling reas@why the proposed

request is more feasible than othetiams”. Genesee Telephone Co. v. Szmig&h Misc.2d
567, 570, 667 N.Y.S.2d 588, 590 (N.Y. Sup. 1997)e Tourt does not deny that T-Mobile
ruled out a number of alternative locations tiféed by both T-Mobile engieers and the staff of
the Planning Department. In fact, “[T-Mobilelay even be entitled to a presumption that its
proposed tower(] [is] necessary given that it has considered and regéietadtives.”_Willoth
176 F.3d at 647.

However, a number of courts have held thategative aesthetic impact is alone sufficient
to uphold the denial of a siting application, withanly consideration of ésting alternatives or

the wireless carrier’s “needbr the facility. See, e.gSiteTech Group Ltd. v. Bd. of Zoning

Appeals of Town of Brookhaved40 F. Supp. 2d 255, 263 (E.D.N.Y. 2001) (“Based on the

determination that the BZA'’s denial on th@gnd of aesthetics is supported by substantial
evidence, this Court need not address whetleeB#EA's denial of the special use permit on the
grounds of impairment of property value aftgmative sites wersupported by substantial

evidence.”);_Sprint Spectrum L.P. v. Bif.Zoning Appeals of Town of Brookhave?44 F.

Supp. 2d 108, 115 (E.D.N.Y. 2003) (Spat), (“Because the Courifils that aesthetics provided
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a valid basis to deny the application, the Couettheot address whether the BZA'’s denial of the
special use permit on the grounds of impairmemiroperty value and failure to comply with the
Town’s set back requirement were supportedubstantial evidence.”). Thus, it would appear
that the absence of an alteimatsite “that would be less intsive” is not in and of itself a
“compelling reason” to find that the Proposed Kgcis “more feasible” than other options
under the public necessity standard.

Moreover, “[w]hen evaluating the evidenfseipporting the Denial], local and state
zoning laws govern the weight to be given the evidence” and the Act does not “affect or
encroach upon the substantive standards to feedpnder establishedipciples of state and

local law.” Cellular TelCo. v. Town of Oyster Bgyl66 F.3d 490, 494 (2d Cir. 1999). Here,

the Town Code does not state how the factdrfost within should be weighed. Thus, while
T-Mobile and the staff of the Planning Departmappeared to heavily wgh the “availability of
suitable existing towers and sttures” and “proximity to redences” considerations under the
Town Code, the Board was free to give greateight to the preference against placing a
wireless facility in a residential or environmengakensitive area, the nature and character of the
neighborhood, and the aesthetic impact of the tower.

The only limit on the Board’s ability in thiggard is set by the TCA's restriction that
municipalities cannot deny appli@ats that would result in theffective prohibition of wireless
services, which requires that @t allowances be made where thex a “need for service” that
cannot be closed by “less intrusive means”. Willaff6 F.3d at 647. In this case, T-Mobile
does not assert that its negds so great that a denialslkea on aesthetic considerations
constitutes a prohibition of weless service. As the Second Circuit noted in Willttrandating

approval of all wireless facilitiewould act as a disincentiverfwireless service providers to
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develop and deploy new technologwthvill provide better transmission and reception with less
intrusive towers, effectivelyndermining the TCA’s goal aficreased innovation.” Ict 640.

The fact that T-Mobile may have a needtfoe Proposed Facility deenot “trump all other
important considerations, inaing the preservation ofégrautonomy of states and
municipalities”. _Id.at 639.

Furthermore, in this case, the absenca gpecific viable alt@ative is even less
compelling. The record reflects that, aftempdying with the objectie requirements of the
Town Code, T-Mobile focused its search on possdites based on its belief that the “proximity
to residences” consideration in the Town Caabeild ultimately guide¢he Board’s analysis.
Indeed, at the Hearing, counsel for T-Mobile expéd to the Board thaburs is a difficult job
because if we would put the sitkoser to houses, | am sure weauld be shouting at us that it
was an inappropriate location. So we havpubour engineering needsth the needs of the
town to avoid visual obtrusivess.” (R. at 554.) As a resuli-Mobile acknowledged that other
unspecified locations “on any tfe lots lying within the comercial and industrial areas along
Montauk Highway”, may be capable of addragdihe coverage gap, but summarily dismissed
them as less “favorable”, because they wageeater distance from residences. (R. at 38.)

Similarly, the Staff Report highlighted tléstance of the Proposed Facility from
residences, and that “many commercial and ittdlsites have less distance, with less
screening from homes than the proposed sitetpncluding that “the applicant has
demonstrated that no existing tower, struetar building can accommodate the applicant’s
proposed antenna as required for by [sic] the T@ede”. (R. at 678.) Accordingly, the Staff

Report, like T-Mobile, premised its conclusithrat the Proposed Facility was the only available
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option based on its elevation of the “proximityrésidences” consideration in the Town Code
over the aesthetic factors.

Here, the record reflects thie Board found that, in this gigular case, “proximity to
residences” was a less important edestion than the fact that the Premises is pristine parkland
surrounded by a nature preserve:

For those of us who do zoning work and sit on planning boards
know that residential zies are not only congited by residences.
In fact, in the Town of Islip, ouresidential zones include things
like churches, schools and indeed parks. So when we talk about
the nature and character of CaBExey, it being a residential zone .
.. When we focus too much on the fact that it is a certain
proximity from residences, | thinke are really selling short the
fact that it is a residential zonand residential zones have many
more components other than residences.

This is clearly a residentiabne which includes pristine
parkland. When we look at it indghvein, | think the argument that
it does not fit the nature and character becomes a lot more
detrimental to the applicant. |1 don’t see how anyone can make the
argument that [a] 120-foot monopole fits in a beautifully pristine
forested area. And that is a eksntial zone despite the fact that
there are no residences.

(R. at 724-25.)
Thus, a reasonable inference from the recotidassites that are closer to residences,
even those that are in a residential zone, mag baen more palatable to the community than

one located in an area pfistine parkland. Se@ity of White Plains430 F. 3d at 536 (holding

that Omnipoint did not meet its burden of shogvthat the proposed facility was “more feasible
than other options”, where there was an optiorcéslocation available that surfaced during the
damages trial in the district court, and, althotlgh“more feasible” alteative was “not in the
Board’s administrative record, it was an avaisipiference from the facts presented to the

Board.”).
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The Court sympathizes with T-Mobile’s ftuagtion over what appears to have been a

costly and time-consuming exercise in futility. wiver, as the First Circuit noted_ in Town of

Ambherst v. Omnipoint Commuecations Enterprises, Incd73 F.3d 9 (1st Cir. 1999):

Id. at 15-16.

Ultimately, we are in the realm of trade-offs: on one side are
the opportunity for the carrier tov@costs, pay more to the town,
and reduce the number of towems) the other are more costs,
more towers, but possibly less offensive sites and somewhat
shorter towers. Omnipoint may tik that even from an aesthetic
standpoint, its solution is best. But subject to an outer limit, such
choices are just what Congress Inaserved to the town.

The substantial evidence test applies to the locality’s own
zoning requirements, and [theéown] has framed those
requirements so they may be hard to fulfill unless the Board
exercises its judgment favorably ttoe applicant. Buthis in turn
makes [the town] more vulneralile a claim, based on experience,
that its regime is an effaee ban. Thus, the two federal
limitations—one dealing with barend the other h substantial
evidence—complement one another by ensuring that local law is
both fair and is fairly administered.

Although T-Mobile complains that the Town @®created an unfair “Catch-22 scenario”,

it made no direct challenge to the constitutionadityhe statute, nor did it argue that the

application of the statute resulted in the effective prohibition of wireless services. Here, the

Board’s denial on aesthetic grounslas based on the preferene@sl subjective considerations

in the Town Code, and was supported by objectiveesce of the tower’s visibility as well as

the negative aesthetic impactie surrounding community. Wleeras here, there are grounds

for denial other than generalized commumbjections, “deference must be given to the

discretion and commonsense judgments of thedi@ard “[w]here substantial evidence exists, a

court may not substitute its oyudgment for that of the board, even if such a contrary
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determination is itself supportéy the record”._Retail Prop. Try$€t8 N.Y.2d at 196, 746

N.Y.S.2d at 666, 774 N.E.2d at 731.

Accordingly, the Court finds that the Boasdienial on aesthetgrounds, as stated in
reasons two, three, and five of the Demials supported by sulasitial evidence.

2. Need for Service

The Defendants assert thagithdecision was supported by staygial evideoe because:
(1) T-Mobile failed to meet its burden of shogithe existence of a “coverage gap” and (2) the
purported coverage gap was predaamitty in “passive areas”.

a. As to the Existence of a Coverage Gap

In their motion for summary judgment, tBefendants argue that T-Mobile cannot
establish a coverage gap becauseeths insufficient data in thecord to show that a coverage
gap exists. T-Mobile contendsat the Defendants are preidal from making this argument
because the existence of tleverage gap was not cited by eard as a reason for denying the
Application. The Court agrees.

“A board may not provide the plicant with one reason fordenial and then, in court,

seek to uphold its decision on different groundsat’l Tower, LLC v. Plainville Zoning Bd. of

Appeals 297 F.3d 14, 21 (1st Cir. 2002); Preferred Sites, LLC v. Troup (29¢.F.3d 1210,

1220 n. 4 (11th Cir. 2002) (stating that a Boavdld not create reasons to support substantial
evidence after the commencementtd action and that the Babmust present their denial

reasons in a written record.); seeoNextel of New York, Inc. v. City of Mount Verno861 F.

Supp. 2d 336, 342 (S.D.N.Y. 2005) (“Defendants algo@that its decisionsere in part the
result of concerns about adverse aesthetiaatp However, these considerations were not

mentioned in the City’s written destons, and cannot be raised now.”).
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Absent from the written Deniabr the Administrative Recoyis any evidence, let alone
substantial evidence, questioning sufficiency of T-Mobile’s dataRather, the record reflects
that, after extensively revieng T-Mobile’s initialand supplemental submissions, the Planning
Department concluded that dgsificant amount of coverage gained in justifying this
proposal’. (R. at 681.) Inddition, at the Decision Heag, the chairman of the Board
concurred, stating “It is my position, anyway, in theticular situation, theris clearly a lack of
coverage here. The lack of coveragehisven and demonstrated by the maps that were
submitted, and show that there is no cell phoneasigrparticular areds (R. at 726.) As
discussed below, the Court does deny that, in order to taledvantage of #gnmore lenient
standard of review afforded to public utiliti@sMobile was required to establish a need for its
service. However, the recoreflects that the Board considenatiether T-Mobile had provided
sufficient data showing the existence of a cogergap, and found no fault with the adequacy of
the evidence presented. Thus, this new positiarpisst-hoc rationalizain that is outside the
purview of the Court’s consideration onubstantial evidence claim. Accordingly, the
Defendants’ argument that T-Mobile failed to efith the existence of a coverage gap is not
supported by substantial evidence.

b. As to the Abundance of Coverage in “Passive” Areas

In its written decision, the Board found thaMibile had “failed toestablish a need for
service within the coverage gap” because“dbundance” of the coverage gap consisted of
“passive areas where wireless communications seivinot needed”. T-Mobile argues that a
Denial on this ground is not supported by suliihavidence because it is not based on the

Town Code.
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The Town Code provides that relevant coasitions when determining whether to issue
a special use permit for a wireless facility incldlklat the Proposed Féty is “[tihe minimum
height necessary to render gdate service” and thed]vailability of suitable existing towers
and structures”. Absent from the Town Codany definition of “adquate service”, or any
requirement that an applicant show a “need” fovise in order to obtain a special use permit to
construct a wireless facilityEven assuming an applicant wasjuired to show a “need for
service”, there is no provision in the ToWoede that distinguises between “active” and
“passive” areas, nor is there any stated requirement that a particular percentage of a service gap
must be in “active” areas before the Board gilue a special permit to construct a wireless
telecommunications facility in @esidential zone. Accordingly, a denial solely on this ground
cannot be supported bulsstantial evidence.

Nevertheless, the Board argues, and the Cougeagthat, to the extent T-Mobile asserts
that it was entitled to the more lenient standarceefew on the Application because of its status
as a public utility, the Board hadethight to consider T-Mobile’s ‘&ed for the facility”. In this
regard, the amount of service aaty provided is relevant tthe “need” inquiry. In Sprint

Spectrum L.P. v. Willoth176 F.3d 630 (2d Cir. 1999), the Second Circuit provided some

guidance with respect to the “need for seeVithat must be shown on a prohibition claim,
stating:

Where the holes in coverage are very limited in number or size
(such as the interiors of buitdis in a sparsely populated rural
area, or confined to a limited nier of houses or spots as the area
covered by buildings increases) the lack of coverage likely will be
de minimis so that denying ajgdtions to construct towers
necessary to fill these holes will not amount to a prohibition of
service.

Id. at 643—-44.
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However, where, as here, the carrier dogtsbring a prohibition claim, there does not
appear to be a set rule foethorresponding increase in seevibat must be provided for a
public utility to show a “need” for a wireless facility. Rather, it appeatse a sliding scale,
balanced against the iosion on the community.

While “it has long been held that a zngiboard may not exclude a utility from a
community where the utility has shown a need fofatdlities . . . this has never meant that a

utility may place a facility wherever it chooseghin the community.”_Matter of Consolidated

Edison v. Hoffman43 N.Y.2d 598, 610, 403 N.Y.S.2@3, 374 N.E.2d 105 (1978). “Although

a municipality is not free to prevent a utilitypfn providing necessary s&gs by application of
its zoning powers, neither may a utility simplgregard the local ordinances.” Zagoreos v.
Conklin, 109 A.D.2d 281, 289, 491 N.Y.S.2d 358, 364 [&p’'t 1985). “Rather, a balance must
be maintained between those interests of the locality which can be expressed by zoning
ordinances and the needs of the communiticlvimust be servebly the utility.” 1d.

Thus, under New York law, “the fact that thephpant is a utity calls for a balancing of

interests”, Cellular Tlephone Co. v. Rosenbergh3 Misc.2d 302, 308, 581 N.Y.S.2d 554, 558

(N.Y. Sup. 1992), where the serviceeds of the utility are baleaad against the intrusion on the
community. Hoffman43 N.Y.2d at 611, 403 N.Y.S.2d 193, 374 N.E.2d 105 (“where the
intrusion or burden on the community is minintake showing required by the utility should be

correspondingly reduced.”); s&enesee Telephone Co. v. Szmigé¥ Misc.2d 567, 667

N.Y.S.2d 588, 570 (N.Y. Sup. 1997) (“The size a& thwer and the impact on local residences
place this matter beyond a minimal intrusion ordeum. That being the case, it is incumbent upon
Cellular One to show compelling reasons whyghmposed request is more feasible than other

options.”); cf.Vertical Broad v. Town of Southampta84 F. Supp. 2d 379, 393 (E.D.N.Y. 2000)
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(“Nonetheless, even public utiliseare not granted a right so bdags to create an entitlement
under Federal law. While the local governing badyst consider the need for the facility and
balance that need against the intrusion gocthmmunity, there remains still local discretion
sufficient to defeat the entitlement claim”).

Indeed, other courts have held that untlerTCA, “[a] reasonable decision whether to
approve a permit to construct a cellphone torgguires the local govement to balance the
contribution the tower would make to the avaiigbof cellphone servicagainst the detriments

the tower presents to the surroundinghaaunity.” Helcher v. Dearborn County95 F.3d 710,

723 (7th Cir. 2010); cfSprint Telephony PCS, L.P. v. County of San Djégt8 F.3d 571, 580

(9th Cir. 2008) (“A certain level of discretiasinvolved in evaluatig any application for a
zoning permit. It is certainlyrue that a zoning boambuld exercise its disct®n to effectively
prohibit the provision of wirelesservices, but it is equally true (and more likely) that a zoning
board would exercise its discretion only tdavee the competing goals of an ordinance—the
provision of wireless services anther valid public goals such aafety and aesthetics.”).

As one court has noted “[s]uch a policy-badedision is preciselthe type of decision

Congress left to local zoning boards.” ¥eiStream PCS |, LLE. City of Hillsborg 301 F.

Supp. 2d 1251, 1259 (D. Or. 2004) (“Coupled with tingcaesthetic judgment is the fact the
proposed tower would not fill a complete void in coverage but instead would only improve
indoor or, in plaintiff's term, “doan” coverage. In determining whether the tower would be in
the “public interest,” the city was within its thority to weigh the benefit of merely improving
the existing coverage against the negative agstimpact the tower would cause.”).

The record reflects that the Board enghieprecisely this type of balancing.

Specifically, in addition to citing both thellandance of passive asgand the negative
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aesthetic impact as grounds fnying the Application, the recoadso includes statements from
the Board reflecting that it engaged in this balagof interests. For example, at the Hearing,
when questioning T-Mobile about the passareas, one Board member stated:
| am looking at a risk/benefit analysis off the top of my head
and | see a vast majority of theverage area in an area of no roads

and no houses, and | don’t see who will be using their cell phones
there.

(R. at 553.) Furthermore, in explaining his basis for opposing the Application at the Decision
Hearing, one member of the Board stated:
It is my understanding that whan applicant seeks to put up a
cell tower such as this there is requirement that they show that
there is a gap in service and ttias proposed tower will fill that
gap in service. In my opinion, ydwave a very high percentage of
passive area, or area for this cell tower which doesn’t provide any
service; it is open hand; it wwooded area, pristine parkland.
Also, this proposal has obviousiyvery adverse effect on the
aesthetics of this residential apudstine area, the parkland. Even

including this red light that isow going to go on top of this
proposed cell tower.

(R. 110-11.)

While T-Mobile now argues that the Bdamproperly consideredertain areas as
“passive”, and that it is equally importantihcrease service in the alleged passive areas, T-
Mobile did not make these arguments to thaf8ipand they are not otherwise a part of the
record. Rather, at the Hearing, T-Mobilelgert agreed that “[ahajor portion of [the
coverage] is within the park”. (R. at 553.) dnswering questions from the Board, counsel for
T-Mobile did not dispute that the main benefithe Proposed Facility would be “in-vehicle
coverage”. Furthermore, when a Board inquaisdo whether a lot dhe “in-vehicle coverage”

was “already covered with thehatr [T-Mobile facilities]”, counel for T-Mobile responded “To
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the north. The object of this si®to carry that southward.(R. 553-54) Finally, in the Staff
Report, the Planning Department identiffact areas as “passive” and concluded:
Of the indoor-use coverage gained by the proposed tower, 78%
is within a passive area whagell phone use would presumably
not be needed, however 267 acres of area will be serviced; for

outdoor and in-vehicle coveragt,% would lie vithin a passive
area with 545 acres being serviced.

(R. at 681.) After the Staff Report was read it® record at the Desion Hearing, T-Mobile
did not object to these areasrmpidentified as “passive”, nordlit object to the percentages
identified as “active” versus “passive”.

Furthermore, although alternative sites wanesuggested by the Board, a reasonable
inference from the record is that other sitesy exist to service éh“active” portion of the
coverage gap. The Staff Report noted thaPtteposed Facility was “less than ideal”, but
ultimately concluded that “the applicant hasndastrated that no stiture or building can

accommodate the applicant’s proposed antenna that provides similar coverage to the proposed

tower’. (681, emphasis added)). However, there is no indicationithat &-Mobile or the
Planning Department staff considered whetherlt@nretive site existed to provide coverage to
that portion of the “in-vehicletoverage gap that was not alreadyered by existing facilities.

Moreover, the record in this case containverage map indicag that placing a tower
at the Bayport Fire Department would providevge to the portion othe active “in-vehicle”
coverage gap not already serviced by T-Mofaglities, and T-Mobile admitted that placing a
tower on the Bayport Fire Departmentsaapossibility. (R. at 832, 839.)

In order to find that the Bodis denial was supported bylsiantial evidence, the Court
does not need to determine precisely what péaigenncrease in coveya corresponds to the

level of intrusion that would be caused by the Preddsacility. This poby decision is left to
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the discretion of the Board. Th&tMobile, the staff of the Bhning Department, or even the
Court may not have reached the same conclusioltiinisately irrelevant to whether the Board’s
decision was supported by substantial evidemeehe context of assessing what evidence a
“reasonable mind’ would find adequate to sugi@oparticular findag or conclusion” the
Second Circuit has recently note@tHclommentators have suggedt. . .that it might be more
appropriate to refer to a ‘reasngimind’ rather than a ‘ reasonable mind’ because the inquiry
requires evaluation of the judgment used arriang finding or conclusion, not the ultimate

correctness—or “reasonableness” of that finding.” Dyncomrhnv. Director, Office of

Workers’ Compensation Progran@8 F.3d 133, 137-38 (2d Cir. 2011) (citing Steven Alan

Childress & Martha S. Davis, Fede&thndards of Review § 15.04 (3d ed.1999)).

Here, the Court has already found tiatre was substantialZidence tsupport the
Board’s conclusion that the Proposed Faciliywd have an adverse aesthetic impact on the
community. It was not unreasonable for theBbto weigh the intrusion on the community
against the evidence on the record—the only evidence the Court is permitted to consider—of the
limited benefit of the Proposedeéility, particularly when othdess intrusive options may be
available to service the “activateas of the coverage gap.

Accordingly, when considered with the sulmsial evidence in the record of the negative
aesthetic impact of the Propodeakility, the Court finds thahe Board’s denial on the ground
that T-Mobile failed to establish a “need fioverage” was also supported by substantial
evidence.

3. Other Grounds

Based on the determination that the Boad#gial of the Appliation on the grounds of

aesthetics and a need for seeweere supported by substangaldence, this Court need not
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address whether the Board’s denial of the sperse permit on the grounds of impact on other
park uses or aviation concenvsre also supported by substané@idence. Nevertheless, for the
sake of completeness, the Cosireview of the record demoresties that the Board's denial on
these additional grounds are unsuppaity substantial evidence.

a. Impact on Park Uses

In addition to the “enjoyment of the parlhe Defendants also assert that the Proposed
Facility would impact park uses by posing a darng children trespasgj on the Girl Scout’s
property. In support of this contention, theald cites to testimony by two residents at the
Hearing that, regardless thfe fact that it was trespassitigey frequently witnessed children
playing in the park. Even assuming the Boawdld deny the Application based on illegal uses
of the park, this decision would not bepported by substantial evidence.

It is undisputed that thieroposed Facility would onlycoupy approximately 1,300 square
feet, or .03% of the Premises, and T-Mobile submitted undisputed expdhce regarding the
safety of the Proposed Facility itself. Furtimere, Girl Scout representative, Yvonne Grant,
testified that the Facility auld be far removed from areas where children play, campsites or
homes, and that the Girl Scouts would be williagake measures to ensure that individuals
were prohibited from enteringdtsurrounding area. (R. at 574-7&ipally, the chairman of the
Board himself assured residentsred Hearing that there was need for them to be concerned
about children “in the general area of the pdletause “we will come upith some appropriate
means to keep them out”. (R. at 616.)

Thus, the Court does not need to conclugidetermine whether a wireless facilities’
impact on illegal park usesasvalid consideration for denyirggsiting application because the

undisputed evidence in the record shows thatsafgty concerns were speculative. Accordingly,

52



denying the Application on the gradithat it would negatively impact the ability for individuals
to use the park, as opposed to their use angmejot of the scenic view, is not supported by
substantial evidence.

b. Safety Concerns

Finally, the Board’s fourth reason for demgithe Application based on safety concerns
regarding the proximity of thBayport Aerodome was not supportadsubstantial evidence.

The traffic pattern for the Bayport Aerodome is 600-feet above ground level, and the
proposed tower is only 120-feet high. The recdrdws that the FAA conducted an aeronautical
study, and determined that the Proposed Fac¢iityuld not exceed obstruction standards and
would not be a hazard to air navigatioffR. at 820-822.) Although the Defendants now object
to the fact that the record does not conta@ittiormation T-Mobile presented to the FAA,
submission of this information was neither riegd by the Town Code, nor was it requested by
the Board. Rather, at the Hewgj the Board directed a residémicontact T-Mobile if he was
interested in obtaininthe underlying data.

Furthermore, even assuming that the FAA was not familiar with the type of aircraft that
utilized the Bayport Aerodome, the same carmgosaid of the Town’s own Department of
Aviation, which, after reviewing tte drawings, and the site pléor the cell tower at Camp
Edey”, concurred with the FAA’s conclusion tlilaé Proposed Facility “is not an obstruction to
both Long Island MacArthur Airportral particularly the Bayport Aedome”. (R. at 214.) Inan
abundance of caution, the Town’s Departnmarviation, as well as the Staff Report,
recommended including a “red obstruction ligbti the tower, in the event that individuals

operate planes at unauthorized times amauthorized weather conditions.
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Although the Board was not regeid to retain its own expeaitthe speculative concerns
of residents, even a former FAA inspectatthas flown over the Premises from the Bayport
Aerodome over 500 times, cannot overcome the statements by the FAA and the Town’s own
Department of Aviation—both uninterested pastighat the Proposed Facility did not pose a
hazard to planes flying to and from the Bayport Aerodome.

There is no doubt that the Board’s conclusigegarding safety were heavily influenced
by a recent plane crash involving a plane thatded from the Bayport Aerodome. As one
newspaper article in the record notes, thatrcreass the second plane crash in five years, the
other occurring immediately after take-off. Tigpes of planes that are flown from the Bayport
Aerodome may increase the likelihood of plaresbes generally, but the concerns that the
Proposed Facility increased that danger weeewative. The Court cannot presume, in the
absence of evidence otherwise, that the FAAtae Town’s own Department of Aviation would
have approved the Proposed Facility if it poaethnger to airplanes flying to and from the

Bayport Aerodome. Sedeetersburg Cellular PartnershipBoard of Sup’rs of Nottoway

County, 205 F.3d 688, 698—-99 (4th Cir. 2000) (“While we agree that a plane hitting the tower
would present a serious problem, denot believe that there asy rational basis to conclude
that such a crash would be likeWhile the initial proposal did nanclude a light on the tower
and therefore might legitimately have tedde support this feaB60° Communications
subsequently agreed to put a light on the toaed the FAA approved the tower with a light on
it. In addition, the tower heiglaf 199 feet and proximity of twmiles to the airstrip are not a
reasonable basis for fear of a plane crashcivmot presume, in the absence of evidence
otherwise, that the FAA would approve this towdtsfproposed site posadrisk of it being hit

by airplanes.); AT & T WirelesBCS, Inc. v. City of Chamble&0 F. Supp. 2d 1326, 1331-34
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(N.D.Ga.1997) (holding that deadiof an application for a4D foot tower was not supported by
substantial evidence where the generalized @mscof a few citizens that the tower would

interfere with helicopter traffic were spulative);_ Group EMF, Inc. v. Coweta Coundy F.

Supp. 2d 1338, 1350 (N.D. Ga.1999) (“The Board’s @edfid not reconcile or discuss the
evidence presented by Group EMF that the towdrath&AA regulations and would not present
a safety risk to the airport. Viewing the recordttentirety, thereforeahe Board’s denial on this
ground is not supported by substantial evidendhe written record. The only evidence
regarding safety issues originated from theegalized and unsubstantiated concerns of the
airstrip owner. . . . In light of the thorough unrefuted evidence prekbgtthe applicant, the
generalized concerns of the wer of the private pastureniding strip do not constitute
substantial evidence to support a éof Group EMF’s application.”).

Accordingly, the Court finds that the denddlthe application based on safety concerns
arising from the Proposed Facility’s proximity the Bayport Aerodome were not supported by
substantial evidence.

E. Article 78

Article 78 of the New York Civil ProcedarLaw and Rules provides that a party is
entitled to relief from a local zoning decisiorathis “arbitrary and capricious” or is not
supported by substantial evidence. N.YLEFR8§ 7803(3) and (4) (McKinney 2008). Although
“Article 78 imposes its own requirement thatal decisions be supported by substantial

evidence” the test for relief from a zoning boardéxision under Article 78 “is essentially the

same as that under the TCA.”_T-Mobile Northeast LLC v. Town of RamépbF. Supp. 2d

446, 461 (S.D.N.Y. 2009) (quotir@mnipoint Commc’ns, Inc. v. Common Council of City of

Peekskill 202 F. Supp. 2d 210, 226 (S.D.N.Y. 2002)).
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Having found that the Board’s denial wagoported by substaniti@vidence under the
TCA and applicable state and local law, the €éinds that the denial was also supported by
substantial evidence and was not arbitrary @amticious in violtion of Article 78.

[ll. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED, that T-Mobile’s motion for summaigudgment is DENIED, and it is further

ORDERED, that the Defendants’ cross-motitam summary judgment dismissing the
complaint is GRANTED, and it is further

ORDERED, that the Clerk of the Court isrdcted to close this case.
SOORDERED.

Dated: Central Islip, New York
September 21, 2012

[/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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