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SPATT, District Judge.

This is an appeal from a Janudry2010 order by United States Bankruptcy
Judge Dorothy T. Eisenberg in the Chaptédankruptcy proceedings of debtor
Joseph Yerushalmi. Judge Eisenberg’s order granted summary judgment against
Marc A. Pergament, the trustee ofrMghalmi’s bankruptcy estate denying the
trustee’s attempt to recoveertain assets from Yerushalmi’s family members. The
trustee now appeals from Judge Eisenbergiag. For the reasons set forth below,
the Court denies the trustsedppeal and affirms Judge Eisenberg’s decision in all
respects.

. BACKGROUND

On July 25, 2007, debtor and attorney Joseph Yerushalmi filed a voluntary
petition for bankruptcy under Chapter 11ltloé United States Bankruptcy Code. The
petition was assigned to Unit&tates Bankruptcy Judge idthy T. Eisenberg. On
October 2, 2007, Judge Eisenberg oversaw the conversion of Yerushalmi’'s petition to
a Chapter 7 petition, and then appointed Marc A. Pergament as trustee for
Yerushalmi’s estate. As trustee, Rargent was responsible for protecting the
interests of Yerushalmi’s creditors byarshalling and conserving the assets of
Yerushalmi’s estate.

Among the creditors whose interests trustee Pergament represented were
Yerushalmi's former law firm, Yerushal, Shiboleth, Yisraeli & Roberts LLP
(“YSYR"), and Yerushalmi’s sole partner ihat firm—in spite of the multiplicity of
names in the firm’s titte—Amnon Shiboleth. In March of 1995, Yerushalmi and

Shiboleth parted ways in the law practibat the breakup of YSYR caused disputes



over fees owed to the firm. These digsutemained unresoldehree years later
when, on April 10, 1998, Shiboleth suédrushalmi and his new law firm,
Yerushalmi & Associates, L.L.P. (“Y&A”) in New York Supreme Court, New York
County. Shiboleth asserted claimshes own and on YSYR’s behalf, seeking
primarily to recover legal fees that Yerasii had convinced clients to pay directly
to him, rather than to YSYR. Theast court case moved slowly, but Shiboleth
eventually received a substahjudgment. On March 7, 2007, just over four months
before Yerushalmi entered bankruptttye state court entered a judgment in
Shiboleth’s favor for almst five million dollars.

Within days of the entry of judgent, Shiboleth received the sum of
$1,220,112.73 from an escrow account that was established in 1998 to hold a portion
of the disputed funds. The judgment alsquired Yerushalmi and Y&A to pay an
additional $3,540,045.91—but rather than satisé/judgment, Yerushalmi promptly
took an appeal to the Appellate DivisiontgtiDepartment. Nelrtwo years later,
on January 6, 2009, the Appellate Divisiouaesed the Supreme Court in part, and
remanded the case for recalculation of the mawveed to the plaintiff._Shiboleth v.
Yerushalmj 58 A.D.3d 407, 408, 873 N.Y.S.2d Z{Dep’'t 2009). Although the
Appellate Division agreed thaterushalmi had taken feésat were owed to YSYR,
the court found that Yerushalmi was likélymself entitled to a greater portion of
those fees than was accounted for in the judgmentThé. court therefore remanded
for further proceedings to determine the proper amount of the judgment against

Yerushalmi. Id.



On July 24, 2009, approximately sixonths after the Appellate Division
remanded Shiboleth’s case against ¥aaimi—but before the Supreme Court
recalculated the amount of the judgmenthiat case—trustee Pergament filed the
present adversarial action iretbankruptcy court to marshal assets into Yerushalmi’'s
estate. In particular, Pergament wasriggéed in avoiding tw “gifts” of real
property that Yerushalmi made to family members in 2000 and 2001. Pergament
believed that these “gifts” could be anndllender state law, based on the fact that
Shiboleth’s suit against Yerushalmi wasigeg when the trasfers were made.
Pergament also sought to oger post-petition rents earned on those properties. Due
to proceedings in the bankruptcy court, Pergament discusses only one of those two
“gifts” in the presehappeal. On November 21, 2000, Yerushalmi purchased, in the
name of his wife, Hadar Yerushalmi, and daughter, Malka Yerushalmi, a
condominium located at 19—21 Warren Stréw York, New York (the “Warren
Street Condominium”) for approximdye$795,000, which Hadar and Malka then
rented to third parties.

The Bankruptcy Code provides multiple means by which a trustee may avoid
transfers of property thatdebtor made before filing b&ruptcy. However, because
the transfer that Pergament sought to @v@ppened seven years before Yerushalmi
filed for bankruptcy, the sole avenue avaidatd Pergament to avoid this transfer was
in 11 U.S.C. 8§ 544(b)(1), which permits a taesto assert stalaw claims on behalf
of creditors. Using Sectidm4(b)(1), the trustee steppedo the shoes of creditors

Shiboleth and YSYR, and then looked toal the transfer of the Warren Street



Condominium under New York State Debtand Creditor Law (“NYDCL”") § 273-a,
which reads as follows:
Every conveyance made without fair consideration when the person
making it is a defendant in an action for money damages or a
judgment in such an action has been docketed against him, is
fraudulent as to the aintiff in that actionwithout regard to the

actual intent of the defendant iftef final judgment for the plaintiff,
the defendant fails to satisfy the judgment.

In essence, Section 273-a provides tifia defendant in an action for money
damages fails to pay a final judgment, thiea plaintiff in that action may avoid any
conveyance that the defendant made duriegstht, provided that the defendant was
not paid full value for the property conveyethis is true regardless of whether or
not the defendant made the transfer intentbrigide his assetsdm the plaintiff.

The six-year statute of limitations on 8en 273-a does not begin to run until a final
judgment is entered, so as long as asfi@mwas made during the pendency of the

case against the defendant, it does not matte long before the final judgment the

conveyance occurred. SE€gace v. Rosenstock28 F.3d 40, 54 (2d Cir. 2000).
Here, Shiboleth sued Yerushalmi in 1998. Yerushalmi purchased the Warren Street
Condominium for Hadar and Malka in 2000, dhd earliest any final judgment could
be said to have been entered aga¥festishalmi was 2007. Thus, even though the
relevant transfer happened a decade agostitute of limitations applicable to
Section 273-a presents no time barvoiding the transfer of the Warren Street
Condominium.

Using this avenue of relying on 11 U.S.C. § 544(b)(1) to assert a NYDCL §

273-a claim, on July 24, 2009 trustee Pergament commenced an adversarial



proceeding against Hadar and Malka\oid the transfer of the Warren Street
Condominium, and to bring the valuetbé condominium and related post-petition
rents into Yerushalmi’'s estate. Pergarnalso sued Yerushalmi’s son Chenie
Yerushalmi at that time, but due to the proceedings in the bankruptcy court, that
portion of the suit is not rek@nt to this appeal.

On November 9 and 20, 2009, Hadad &Malka respectively moved for
summary judgment on Pergament’s claimaiast them. Hadar and Malka asserted
that Section 273-a could nbé used to avoid the trsier of the Warren Street
Condominium because (1) Shiboleth’s action against Yerushalmi was not an “action
for money damages” as required by Secf@8-a, and (2) Yerushalmi had not failed
to satisfy a “final judgment”, as required by Section 273-a. Pergament opposed the
motion for summary judgment, but alsguested in the alteative that Judge
Eisenberg stay the adversarial procegdigainst Hadar and Malka until the state
court judgment became final.

On December 17, 2009, Judge Eisenlhesig a hearing on the motions for
summary judgment. After considering the parties’ arguments, Judge Eisenberg orally
granted both motions for summary judgmeon the grounds that the state court
judgment was not final and therefore did satisfy the requirements of Section 273-

a. On January 7, 2010, Judge Eisenbergdsim additional written order to the
same effect. Although Judge Eisenbeidynot directly address Pergament’s
application to stay the adversarial geeding, she implicitly denied the request by

dismissing Pergament’s claims against Hadar and Malka.



On March 10, 2010, trustee Pergammornmenced the present appeal of
Judge Eisenberg’s January 7, 2010 ord¢sidar and Malkappose the trustee’s
appeal.

[I. DISCUSSION
A. Standard of Review
The Court reviews a final orderfn a bankruptcy court on a motion for

summary judgmerde novo. SeeSCR Joint Venture L.P. v. Warshawskp9 F.3d

133, 137 (2d Cir. 2009) (*“We review a distrmpurt’s grant of summary judgment de
novo, construing the evidence in the lightsntavorable to the non-moving party and

drawing all reasonable inferencestmfavor.” Allianz Ins. Co. v. Lerned16 F.3d

109, 113 (2d Cir. 2005)"); In r®lanhattan Inv. Fund Ltd397 B.R. 1, 7 (S.D.N.Y.

2007) (“We review the Bankruptcy Courtisder of summary judgment de novo.”).
A bankruptcy judge’s determination notdtay a case pursuant to the bankruptcy

court’s equitable powers is revied for abuse of discretion. S8ehwartz v. Aquatic

Dev. Group, Inc. (In re Aquatic Dev. Group, In@p2 F.3d 671, 673 (2d Cir. 2003).

B. As to Judge Eisenberg@&rant of Sumrary Judgment

Trustee Pergament seeks to revdistge Eisenberg’s grant of summary
judgment dismissing his Section 273-a caudesction against Hadar and Malka. As
a preliminary matter, the parties do dagpute that Pergament may step into
Shiboleth’s shoes to assert state law cleageinst Hadar and Malka, and they also
do not dispute that the applicable stktw statute of limitations does not bar

Pergament’s Section 273-a action. The detaative issue here is therefore whether



there are triable issues @ict as to whether Pergament has satisfied the requirements
Section 273-a.

A successful Section 273-a claim reqaieeshowing that the defendant (1)
transferred property to a third party fess than fair consideration while the
defendant was being sued, (2) that the suit against the defendant was one “for money
damages”, and (3) that the defendant thdaddo satisfy a “final judgment” against

him. Section 273-a; Grace v. Bank Leumi Trust Co. of M43 F.3d 180, 188 (2d

Cir. 2006). Hadar and Malka dotrmontest that there are atkt triable isses of fact

as to the first of thestaree prongs, which requirasshowing that Yerushalmi
transferred property to them withoutrfaonsideration ding the pendency of
Shiboleth’s lawsuit. As for the second and third prongs, the parties do not disagree
about any of the underlying facts, buther only dispute the legal conclusions
properly drawn from those facts. Thusyésolve these disputes, the Court must
consider, based on the agreed factsyiether Shiboleth’s action was one for
“money damages”, and (2) whether giresently-unpaid judgment against

Yerushalmi is “final”. If the answer to boof these questions is yes, then Pergament
may continue his adversdrgroceeding. If either awer is no, however, then
summary judgment was proper.

The issue of whether Shiboleth’diac was “for money damages” raises
challenging questions of whether to consiftem over substance. The primary cause
of action that Shiboleth asserted agaWestushalmi in New York Supreme Court was
not in contract or tort, but was ratha claim for an accounting—which is

traditionally considered an equile cause of action. See, elppGerfo v. Trustees




of Columbia University in City of New York35 A.D.3d 395, 397-98, 827 N.Y.S.2d

166 (2d Dep’t 2006) (treating attion for an accountings an equitable remedy);

Ayromlooi v. Staten Island University Hosg. A.D.3d 475, 475-76, 776 N.Y.S.2d

305 (2d Dep’t 2004) (same). Nevertheldssm the commencement of his action,
Shiboleth sought payment of money from Yerushalmi, and the judgment entered
against Yerushalmi in March 2007 requiredt¥ahalmi to make cash payments to
Shiboleth and YSYR. Howevehe Court need not resolvaghnteresting issue. As
discussed below, the Court finds, as dlidige Eisenberg, that the judgment against
Yerushalmi is not final, and that Pergamtis action may not proceed for that reason
alone.

With respect to the finality of judgmenin general, the New York Court of
Appeals has held that a “fair working definitioof finality is that “a ‘final’ order or
judgment is one that disposes of all af ttauses of action betwettre parties in the
action or proceeding and leaves nothingfwther judicial action apart from mere

ministerial matters.” Burke v. Crossd@b N.Y.2d 10, 15, 647 N.E.2d 736, 623

N.Y.S.2d 524 (1995). Similarly, the Seconadddit has held that “[d]eterminations
of liability that leave unreolved questions of remedydimarily are not final,” and
that “ministerial matters” are generallyiako a “simple arithmetic calculation

or . .. some other mechanical task.fansaero, Inc. v. La Fuerza Aerea Bolivia®@

F.3d 538, 541 (2d Cir. 1996) (internal quotations and citabomged);_see also

Soares v. Brockton Credit Uniph07 F.3d 969, 974 (1st Cir. 1997) (“when an

official’s duty is delineated by, say, a lawajudicial decree with such crystalline



clarity that nothing is left to the exercistthe official’s discetion or judgment, the
resultant act is ministerial.”)

Here, the judgment entered agaivistushalmi on March 7, 2007 would have
ordinarily satisfied the requineents of a final judgment, because it settled all of the
claims in that case. However, Yerushés appeal and the Appellate Division’s
reversal and remand of the ordecated the finality of theirdgment. To be sure, the
Appellate Division left the Supreme Court’'sginal finding of liablity intact. This

is not, however, a definitive maae of finality. _Transaero, Inc99 F.3d at 541

(“[d]eterminations of liability that leaa’unresolved questions of remedy ordinarily
are not final”). The Appellate Divisioremanded the case to the Supreme Court to
reevaluate the judgment against Yerushabased in part on whether Yerushalmi
should retain greater portions of the fundst the was directeb pay to Shiboleth
and YSYR. This remand requires not “marmisterial” tasks, but involves the
essence of the legal system’s fact fimgland analytical powers. The judgment
against Yerushalmi is therefore not final.

The Court also finds that it is nalevant that the March 7, 2007 judgment
was arguably final for some period of timddre it was appealednd remanded. The

Appellate Division, Second Department’s decision in Cohan v. Misthopdii8s

A.D.2d 530, 531, 499 N.Y.S.2d 157 (2d Dep’'t 1986)nsructive in tis respect. In

that case, the plaintiff won a judgment against the defendant, and then proceeded to
assert a Section 273-a claim to avoid ¢ert@nveyances that the defendant had

made during the pending action. IHowever, before the Section 273-a action was

complete, the Appellate Division overturrig original judgment, and granted a new

10



trial to the defendant. _IdThe defendant then moved to dismiss the plaintiff's
pending Section 273-a cause of actiorg the Second Department granted the
motion, essentially holding that a final judgnt was a jurisdictional prerequisite to
proceeding on a Section 273-a claim. Tche court stated that until a judgment
against the defendant was re-enteredpthmtiff could not proceed on his Section
273-a claim._Id.

The Court agrees with the Cohemurt’s interpretation of Section 273-a.
Section 273-a only functions to avoid transactions during the pendency of a law suit
to the extent that the defendant is presently in default on a final judgment. Until a
final judgment is rendered against Yerushiadnd he fails to pay it, it would be
contrary to the plain layjuage of Section 273-a—and mifastly unjust—to take
property from third parties who receivdtat property from Yerushalmi in an
otherwise legal manner.

The Court having determined that thestee cannot proceed on his action to
avoid the transfer of the Warren Str€ndominium, it follows—and the parties
agree that it follows—that the trustee atsmnot recover rent derived from the
Warren Street Condominium. The Court #fere affirms Judge Eisenberg’s order of
January 7, 2010 granting summary judgnteri¥lalka and Hadar Yerushalmi and
dismissing all of the trustee’s claims agailmem. However, the Court notes that the
grant of summary judgment is withoueprdice to Shiboleth’s right to bring a
Section 273-a action on his own behalf—imgdiance, of course, with any relevant
bankruptcy stay—if Yerushalnfails to satisfy whatever final judgment is ultimately

entered against him.

11



C. As to Judge Eisenberg’s Denial of a Stay

In his bankruptcy coutirief in opposition to Hadar’'s and Malka’s motions for
summary judgment, Pergament assertat] ihJudge Eisenberg found that the
judgment against Yerushalmi was not firthkn Judge Eisenberg should stay the
action against Hadar and Malka perglthe completion of the state court
proceedings. Although Judge Eisenberg nexelicitly addressed this issue, she
implicitly denied the request by dismissinbad the trustee’s claims against Hadar
and Malka. Pergament now petitions t@isurt to overturn Judgeisenberg’s denial
of a stay.

Pergament’s request for a stay resfuttsn what he views as an inequity
caused by the time limit on a trustee’s ability to assert derivative state law claims. As
discussed above, the statute of limitationsa NYDCL § 273-a claim does not begin
to run until the entry of a final judgmentdithat statute of lirtations is therefore
not an issue here. However, the sectiothefBankruptcy Code that permits a trustee
to assert state law claims on behalf of amed, 11 U.S.C. § 544(b)(1), is itself
subject to a statute of limitations provitley 11 U.S.C. § 546(a). This section
requires, among other things, that thestee commence any derivative state court
action within either: (a) two years of thikng of the bankruptcy petition, or (b) one
year of the appointment of the trustee. Because th#@péah this matter was filed
on July 25, 2007 and the trustee was appdinn October 2, 2007, the last date on
which trustee Pergament could commence a derivative state law action was July 24,
2009—the day that Pergament commencedativersarial proceeding against Hadar

and Malka.
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Therefore, asserts the ttes, if his state law claims against Hadar and Malka
are now dismissed, the Bankruptcy Codegdige of limitations will bar him from re-
asserting those claims later, once the judgragainst Yerushalmi is finalized. This,
he says, will unfairly penalize Yerushalméeeditors. Pergament contends that,
faced with this unfair result, Judge Hiberg should have exercised her power under
11 U.S.C. 8§ 105(a) to “issue any ordeggess, or judgment that is necessary or
appropriate to carry out the provisiongthie Bankruptcy Code],” and stayed his
action indefinitely. This would havdlawed the action to be timely when the
judgment against Yerushmal is later finalized.

As noted above, a bankruptcy court’®eoise of its equitable authority is

reviewed for abuse of discretion. S®ehwartz v. Aquatic Dev. Group, Inc. (In re

Aquatic Dev. Group, Inc,B52 F.3d 671, 673 (2d Cir. 2003). A decision

demonstrating an abuse of discretion is &ecision resting on an error of law (such
as application of the wrong legal principal)a clearly erroneous factual finding, or
(ii) a decision that, though not necessaitilg product of a legal error or a clearly
erroneous factual findingannot be located withithe range of permissible
decisions.” Idat 678 (internal quotations, citations, and alterations omitted).
Having reviewed the record, the Cofinds that Judge Eisenberg did not
abuse her discretion in denying a stajh@®trustee. The trustee has provided no
authority indicating that Judge Eisenbergswbligated to stay his action, and at any
rate, Judge Eisenberg would have been stpgn action that was, at least at the time
of the trustee’s request, legally deficiefiio the extent that Pergament’s request for a

stay was essentially a request to tiodl statute of limitations on his Section

13



554(b)(1)/Section 273-a clai the Court finds that there are no extraordinary
circumstances or acts of deceit hera thiould require sth a tolling. _Cf.Collier on
Bankruptcy 8§ 546.02 (noting thstatutes of limitations can be equitably tolled when
a trustee has been prevented fromgding an action because of fraud or
misrepresentation by a party, or whenttarrdinary circumstances beyond [the
trustee’s] control [make] it impossible fite claims on time”, and quoting Jobin v.

Boryla, 75 F.3d 586, 591 (10th Cir. 1996) and Amazing Enters. v. Jb581B.R.

308, 311 (D. Colo. 1993)). The Court therefafirms Judge Eisenberg’s denial of a
stay of the trustee’s adversarppeeding against Malka and Hadar.
[ll. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED that the order of Judge Eisenp®f January 7, 2010 granting
summary judgment to appellees Hadar $ealmi and Malka Yerushalmi dismissing
all of the trustee’s claims against thesimd denying appellant trustee Pergament a
stay of the action against Hadand Malka, is affirmed in all respects; and it is further

ORDERED that the Clerk of the Court is respectfully directed to close this
case.
SO ORDERED.

Dated: Central Islip, New York
November 20, 2010

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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