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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LONG ISLAND UNIVERSITY,

Petitioner MEMORANDUM & ORDER
10CV 2806(DRH)(ETB)
- against

C.W.POST COLLEGIAL FEDERATION,
on beh# of DR. JOELLE SAADLESSLER,

Respondent.

Appearances:

Fulbright & Jaworski, L.L.P.

Attorneys for Petitioner

666 Fifth Avenue

New York, NY 10103

By: Douglas Peter Catalano
Meredith Anne Sharoky
Neil G. Sparber

Lena M. Ackerman
Attorney for Respondent
New York State United Teachers
Office of General Counsel
52 Broadway, 9th Floor
New York, NY 10004
HURLEY, District Judge:
Petitioner commenced this action as a petitiomacate an arbitration awartiAward’)
issued on May 12, 2010, pertaining to a decision by the Board ofe€susf Long Island
University ("University”, "LIU", or "petitioner) not to grant tenureotDr. Joelle Saatlessler

("SaadLessler") a faculty member in the Unikgty's Economics DepartmentThearbitration

proceeding was conducted pursuant to thdleCiive Bargaining Agreement ("CBA'br
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"Agreement) entered into between LIU and respond€&WV. Post Collegial Federation
("Union" or "Responden); SaadLesslels union! Jurisdiction over this action exists under
section 301 of the Labor Management Relations Act, 29 U.S.C. &1.88¢. Before the Court

is the original petitionfespondens’ combined opposition and motion to confirm the arbitration
award, and etitioners opposition/reply. For the reasons that foll@\)'s petition isdenied

and the Uniorg'motion todismiss that petition and tmnfirm the award of arbitration granted

BACKGROUND

|.  SAAD-LESSLER SEMPLOYMENT AND APPLICATIONS FOR TENURE

SaadLesslerfirst became a member of the facultyldf) 's Economics Department at the
C.W. Post campus during the 2001/2002 academic yeaBhe was recommended for
reappointment by her Department in each of the five academic years that follBwedg the
2006/2007 academic year, the first year in which she would normally be eligible yofappl
tenure, she took maternity leave. To accommodate her pregnancy, and-beS3eld request,
the school stopped the tenure clock during #tatdemic year andesignated 2007/2008 as her
first year of tenure eligibilitySaadLesslerthen applied for tenure at some point in late 2007.

The procedure for applying féenureat LIU is governed by Article Xll, Section& the
CBA. This section provides for multi-step process in which the Department Personnel
Committee (DPC") and the Chairperson of the Department forward their recommendations to
the Dean for review. The recommendations of the Dean, the DP@handampus Faculty
Personnel Committe€CFPC) are thenall forwarded to the University President, who makes a

final recommendation to the Board of TrusteeSBA, Art. XII 85.)

! The collective bargaining agreement between LIU and the Uniatteished to the Declaration in Support of
Respondent’s Motion to Dismiss ("Resp. Decl.") as Exhibit C.
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In response to Saddesslels 2007 application for tenuréhe DPC the Dean and the
CFPC all recommended against tenureting her strong teaching skills, but ultimately
concluding that she would need to increase her publishing efforts before theyasaurkbly
recommend her. Academic Vig&esident Kane, acting on behalf of the University President,
also recommended agash her applicationdeterminingthat she had not met the teaching or
scholarship requirements for tenuréle noted that'her colleagues offer positive assessments of
herteaching but her student evaluations give one cause for cdnardhthat at theme of her
application, she had only one publishégfereed article to her credit.@pinion and Award of
Arbitrator Janet M. Spencer dated May 12, 20¥W@rd") at 12.)

SaadLessler renewed her application the following year. At that pshm hadfour
additional articles either published or accepted for publication in-rpgmwed journals.
(Award at 13.) This timethe Department Chair, the DPC, the Dean, and the CFPC all
concluded that Saddessler had met the teaching and scholarship crisdarecommendkethat
she be granted tenure. Kane, however, disagreed. He wrote that although her tewthing a
research activity had showgood recent progress, . . . her record as a whole lacks the level of
achievement as a researcher asdca teacheto merit tenuré. (Award at 1617.) He therefore
declined to recommend héor tenure to the Board of Trustees, who ultimately decided against
her application. Saaldesslels request for appointment for an additiotdikcretionary yedrin
2009/2010 was also deniedsaadLessler then moved to arbitrate her denial under Article XXIl,

Section 4(c)"section 4(c)")of the CBA.



1. RELEVANT PRroOVISIONS OF THE CBA

The two portions of the CBAelevant to Saatlesslels arbitration proceedingsre as

follows:

1. Atrticle XII, Section 5- Procedures for Determining Eligibility for Tenure

a)

b)

d)

The responsibility for evaluating candidates for tenure shall rest with the
Department Personnel Committee, the Department Chairperson, the Dean, the
Campus Faculty Personnel Contte and the Administration.

Every faculty member who meets the eligibility criteria shall receive fair and
impartial evaluation by the appropriate committee(s), under previously authorize
and published criteria appropriate to the discipline (as regbyédticle VI, Peer
Evaluation Faculty Personnel Committees).

The tenure recommendations of the Departmental Personnel Committee and of
the Chairperson shall be forwarded for review and recommendation to the
appropriate Dean, whose recommendation shaltldsed on evidence of merit in

the personnel file.

The tenure recommendations of the Department Personnel Committee, the
Chairperson and the Dearrecommendation shall be forwarded to the Campus
Faculty Personnel Committee for review and recommendatio&.Committels
consideration shall be based on evidence of merit in the personnel file and the
departmeri$ and Deas recommendations.

The tenure recommendations of the Department Personnel Committee, the
Chairperson, the Dean and the Campus Faculty Reess€Committee shall be
forwarded to the President, who shall prepare the final recommendation for the
Board of Trustees. The President and his/her designee shall meet with the Campus
Faculty Personnel Committee to discuss any disagreement(s) with the
Comnitteés recommendation(s) before the Presidefihal recommendation is
presented to the Board of Trustees. The Pressdeetommendation shall be
reasonably based on evidencarddrit in the personnel file and institutional needs

as they affect the detaination of tenure.

Board of Trusteésaction on tenure recommendations shall be reasonably based
on the evidence of merit in the personnel file, institutional needs as thetythéec
determination of tenure, and the faculty and Administration judgnstated in

the recommendations.

(CBA at 5658.)

2. Atrticle XXII, Section 4(c)

Arbitrability of any grievance involving appointment, reappointment,
promotion, or tenure shall be limited solely to procedural issues. The
Arbitrator shall not be authorized toview the merits of the academic



judgment of the faculty and Administration or substitute his/her judgment
therefor.

(CBA at 138-39.)

1. THE ARBITRATION AWARD

On May 12, 2010, the appointed Arbitrator, Janet M. Spencer, Esq., issued an opinion
and award redving the following issue stipulated by the Union and LIU*Whether Long
Island University failed to grant tenure to Dr. Joelle Saaskler in violation of the collective
bargaining agreement. If so, what shall the remedy @@e¥ard at 1.) The Arbitrator held that
the University did, in fact, violate the CBA in denying Saadsler tenure, but instead of
reversing the University decision, the Arbitrator directed Sdagksler to be appointed for a
position in the Economics Department for oltBscretonary yeat beginning in September
2010. (Award at 24.)

As set forth above, nder ®ction 4(c) of the CBA, the arbitration of any grievance
involving decisions of tenure is limitédolely to procedural issuésThe Arbitrator— cognizant
of this arcumscribed standard of review heldthat Kané assessmeniof SaadlLesslels
teaching and scholarship were bbtlawed procedurallyand were therefore in violation of the

CBA. The procedural flaws detailed in the Award are outlined below.

a. Procedural Flaws Pertaining to Kanés Assessment of Saatlesslers
Teaching

Kanés recommendatiorregarding tenureconceded thatSaadlLesslels pees made
"glowing' assessments of her teachinglipbthroughout her time at LIU, butotedthat her
"[s]tudent evaluons . . . exhibit below average scores on key questions such as insguctor

effectiveness. (Award at 16, 21.) The Arbitrator juxtapod€dnés observationwith a portion



of Article VI of the CBA, which provides thatthe evaludions of faculty member rest
"principally with his/her pers." The Arbitrator therafter concluded that Kare analysis was
procedurally flawed because it gatyredominant, indeed dispositive, importance to student
evaluations" and largely disregarded the evaluations qidens. (Award at 21.)

The Arbitrator also found procedural fault with regard Kanés particularmethod of
assessing student evaluationshaféas the DPC and the Dean comparedrtteglian responseés
in student evaluations of Sa&@ssler with those obther faculty members in the Economics
Department, Kanen the other handompared dnswers to key questions in Dr. Sdasslels
student evaluations with those in student evaluations in the college of arts andssmiez@n in
the university as a whe" (Award at 22.) The Arbitrator reasoned that Kane was aware of how
the DPC and the Dean reviewed and analyzed student evaluations dfeSakd, and that the
DPC, the Dean and Sadgessler hacho reason to believe that Kane would empladiféerent
"standard of review.(Award at 22.) According to the Award, thi§llack of notice and
transparency as to the standards of review that will be applied throwsrties$aof the tenure

review processas mandated by Article XllI, Section 5(b), into question." (Award at 22.)

b. Procedural Flaws Pertaining to Kane's Assessment of Saatlesslers
Scholarship

Regarding Kane analysis of Saalesslels research and publication activity, the
Arbitrator expressed concern over (ihe lack of notic&, and (2)"the abrogation of Saad
Lesslels legitimate expectatioris(Award at 22.) The text of the Arbitratés decision was
carefulnot to pass judgmerin Kanés ultimate conclusiongegarding Saatlesslels scholarship

endeavors. Rathehe Arbitratortook aimattheevents leading up to Kaseecommendation



In a letter to Saatlessler following his initial denial of her application for tenufane
advisedthat shé'speak with[her] chair and dean to discuss possible ways of strengthfmenly
application sahat [she] might be a successful candidate for tenure next'y@award at 13.)
SaadLessler did just thatA letterfrom Professor Gafar, a representative from the DPC, wrote
"The Committee encourages Dr. Saadsler to publish her research ‘imell established
journals indexed in the Journal of Economic Literature or the Social Science" Indevard at
23.) The Dearstated in her denial of Sah@ssels first application for tenure th&houldshe
meet with better success in getting some adigublished or in press by the time of her next
tenurereview, her application would certainly warrant a more favorable respgseard at
23.)

The Arbitratoropinedthatin directing Saad.esser to seek the advice of her Department
and of the Deankane"knew or should have knownwhat these individuals would advise her,
and that Kanédirected Dr. Saa#essler in his [denial letter] to rely on that advid@ward at
23.) SaadLessler then renewed her tenure application the following year afterghenae
further progress in her publishing effordith this backdrop, the Award held that K&ndenial
of tenure to Saatlessler'implicit[ly] repudiate[ed] his previous advice "without notice," and in

doing so, changed the "standards that would halse toet in violation of the CBA.

DISCUSSION
|.  STANDARD OF REVIEW
"Judicial review of a labearbitration decision pursuant {a CBA] is very limited.
Courts are not authorized to review the arbittatdecision on the merits despite allegations that

the decision rests on factual ersoor misinterprets the partleagreement. Major League



Baseball Players Assv. Garvey532 U.S. 504, 502001)citing Paperworkers v. Misco, Inc.
484 U.S. 29, 36 (198),)see Burns Init Sec. Servs., Inc., v. International Union, United Plant
Guard Workers & Local 53747 F.3d 14, 17 (2d. Cir. 1995)(per curiam)(A party to a CBA

not entitled to have the arbitrardecision overturned simply because the arbitrator did not
adopt its interpretation of the contrdgt'[A] reviewing court is bound by the arbitratofactual
findings, interpretation of theontract and suggested remedidsxycal 97, Inil Brotherhood of
Elec. Workers v. Niagara Mohawk Power Corf26 F.3d 117, 124 (2d Cir. 1999). Even where
the arbitator presents onlja barely colorable justification for the outcome reachtte award
must be upheldl87 Concourse Assocs. v. Fishmaa9 F.3d 524, 526 (2d Cir. 2005)(quotes and
citation omitted).

"Nevertheless, an arbitrator is confined to intetgion and application of the collective
bargaining agreement; he does not sit to dispense his own brand of industrial' julstitszl
Steelworkers of America v. Enterprise Wheel & Car CA@p3 U.S. 593, 5971060) Wherethe
arbitratots decision stigs from "the essence of the collective bargaining agreetment,
"manifest[s] an infidelity to this obligatiohthe Court must vacate the awaldi.

Notwithstanding the Coust highly deferential standard of review, the Cdumiay not
enforce a collectie-bargaining agreement that is contrary to public pdlicMiagara Mohawk
196 F.3d at 125. Vacating an arbitration award on such grounds, however, must be based on
"laws and legal precedents and not from general considerations of supposed perait"int

W.R. Grace & Co. v. Local Union 75961 U.S. 757, 766 (1968)tation omitted).



. THE PARTIES' CONTENTIONS

The parties dispute whether the arbitrator acted within her authority, and whether he
decision drawsits essence from the collective bargamiagreemerit.SeeEnterprise Wheel
363 U.S. at 597 Primarily, theissue is whether the arbitrator limited her revi&soelely to
procedural issuésas prescribed under section 4(c) of the CBA, or whether her conclusions
actually substituted the academjadgment of Kane byendering substantive determinations.
The déails of each side position are set forth below.

a. LIU

The Universityalleges in the original petition and argues in its opposition t&Jthen's
motionthat although the #bitrator couchedher perceived defects in Kdasanalysis in terms of
procedural matters, she in fact made a substantive determination of theah#rgsdenial of
SaadLesslels tenure. According to the Universifyit complied with each one ofehprocedural
provisiors set forthn the CBA(seeArticle XIlI, Section 5of the CBA excerpted abovanhdthat
the Arbitratols decisionfailed to identify any those proceduret which the school did not
adhere The Universityargues that the following conclusions by the Adiir, characterized in
the decision asddressing onlyproceduralmatters were in fact considerations of substantive
issuesand therefore outside the ambittbé Arbitrators limited review:

e "It is clear, that, in evaluating her teaching effectiveness, Dr. Kane gave
predominant, indeed dispositive, importance to student evaludti@et. Memo
o aItt izé)clear that the DPC and the Dean at most compared the student evaldations o

Dr. SaadLessler with those of other faculty in the Economics Department. From

this perspective, Dr. Sadasslels student evaluations were consistently more

than acceptable, even superior throughout her teaching careeith one

exception- in her sixth year, there was some dadpin the level of her positive

student evaluations in core courseshough not in her higher level courses.

Notably, the level of positive studeavaluations rebounded in Dr. Saaglsslels
core courses the following yeatld.);



e "Dr. Kane compared answers to key questions in Dr. -Gasslels student
evaluationswith those in student evaluations of facultythe college of arts and
sciences or even in the University astzole.” (d.)

e "Lack of notice and transparency as to the standards of reviewillha¢ applied
throws the fairness athe tenure review process, asmndated by Article XIlI,

Section 5 (b), into question.Id(); and

e Since Dr. Kane knew or should have known what the Chaitle@®ean would
advise her, and directed Dr. Sdagksler in hisApril 23, 2008[letter] to rely on
that advice,Dr. Kanés implicit repudiation of this advice by, without notice,
changing the standardbat would have to be met, was procedurally unfair in
violation of Article XII, Section 5 (b)."I¢l.)

The Universityfurther contends that the Arbitratncorporated notions dfairnessto
create a procedural violationathwas not contained in the CBAgnd in doing so arrivetiat a
substantive determination by disagreeing with Dr. Kanecommendatioh.(Pet. Memo at 3.)
Although,the Unversity notes, that Article XlI, séon 5(b) of the CBA requires every member
under consideration for tenure teeceive a fair and impartial evaluation . . . under previously
authorized ad published criterid, the Arbitrator"utilize[d] 'fairnessas a substante judgment
rather than as a procedural determinatigRet. Memo at 1) Specifically, petitioner charges
that the Arbitratot'considered the weight that Dr. Kane gave to student evaluations as compared
to peer reviews,(Pet. Memo at 12), even thougticle VI, Section 2(c) provides théeaching
effectiveness should be evaluated by considering peer and student enslug®et. Memo at
13)

As to the Arbitratds determinations regarding Salaekslels publishing and scholarship
work, petitioner agues that although Kane recommended that-Eaadler seek advice from her
Dean and Department Chan how to improve her chances in subsequent applicatioagher
of these persons could, or did, guarantee that Dr.-Basgler would be granted tenure if she

published 'moreatrticles, nor did anyone advise her that if she published a certain amount of

articles she would receive tenur@et. Memo at 15.) These recommendations also, according
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to the University, could not have affected thi®rmal critegia, standards or procedures for
tenure! (Pet. Memo at 15.)

Finally, petitioner argues that the Arbitrdsodecision was contrary to"atrong" public
policy that"a schoolmay not bargain away any of its decision making responsibilities which are
corcerned with the maintenance of classroom standaf@et. Memo at 21 (quotinBrighton

Cent. Sch. Dist. V. Brighton Teache&s'soc. 505 N.Y.S.2d 522, 523 (Monroe Cnty. 1986)).

b. The Union

The Unionargues that the Arbitraterdecision restegdurely on thgrocedurainfirmities
of Kanésrecommendation, and therefasaswithin the authority of the Arbitrator as prescribed
by the CBA. This argument is advanced through citation to case law which lihgt€ours
review of an arbitratés interpretatia of the CBA.See, e.gMisco, 484 U.S. at 38 (A]s long as
the arbitrator is arguably construing or applying the contract and actingn whihiscope of his
authority, that a court is convinced he committed serious error does not suffice to overturn hi
decision.") see also Wackenhut Corp. v. Amalgamated Local 526,F.3d 29, 3B2 (2d Cir.
1997)([A] n arbitration award must be upheithen the arbitratopffers even a barely colorable
justification for the outcom reachedThe contractual theory ofrlaitration . . .requires a
reviewing court to affirm an award it views as incorre@ven very incorrect so long as the
decision is plausibly grounded in the parteg'eement)

The Union asserts thatonce a party has participated in arbitration, the courts are
prohibited from passing upon the merits of the arbitrated dispute".(Resp. Memo at 17.)
Here, the Union argues, the Arbitrator did not excdest authority because she based her
decision on'3 separate procedural violations that taintbe review of Saatesslels teaching

and her scholarship,” (Resp. Memo at 18),
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1. Kanés analysis gav&dispositive"effect to student evaluations of Sdagkslels
teaching performance, even though the CBA requires such considerations to rest
"principally’ on peer evaluations;

2. As detailed above, Kane differed in the manner in which he analyzed the student
evaluations, as compared to the methods employed by the DPC, CFPC, and
Dean; and

3. Kane"repudiatetl his advice to Saabessler that she seakredion from the
Department chair and the Dean on how to improve her application for tenure, and

by doing so "without notice, altered the standards to be met for tenure."

The Unionreiterates its position that these mattare procedural by referring toeth
following excerpt fronthe Arbitratots decision:

where the difference between [Kane] and the DPC is not over whether the
candidate for tenure had met established criteria, butwkat criteria
she shouldhave met, the issue sounds in procedure, mademic
judgment.

(Resp. Memo at 21 (citing Award at 20).)

Finally, the Unionargues thathe Universitys claim that the Arbitratds decision was not

contrary to public policy should fail because petitioner fails to identif{exiplicit’ or "well-

defined and dominarit public policy. (Resp. Memo at 23 (quotiWy.R Grace, 461 U.S.at

766).)
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1. ANALYSIS
a. The Scope of the Arbitrators Authority

The Court"must determine first whether an arbitrator acted within the scope of [her]
authority, and second wheththe award draws from its essence from the agreement or is merely
an example of the arbitraterown brand of justicéLocal 1199, Hosp. & Health Care Emples.
Union v. Brooks Drug C0.956 F.2d 22 (2d Cirl1992). 'An arbitratols authority to settle
disputes under a collective bargaining agreement is contractual in nature, andeid tomihe
powers that the agreement conférseed Architectural Prods., Inc. v. United Steelworkers of
Am., Local 6674916 F.2d 63, 65 (2d Cir. 1990)'If the reviewingcourt then determines that
the arbitrator has derived his authority from sources outside trezibadl bargaining agreement,
[her] award cannot standld. at 66.

The Court disagrees with the Univer&tycontention that the Arbitrater award is
insufficiently tetheed to the CBA to pass muster. That argument rests on the problematic
proposition that the Arbitrattsr role was "strictly limited" to, in essence, whether each of the six
procedural steps listed in Section 5, Article Xl was undertaken, presumably nadeep®f the
manner in which the various reviewing individuals and entities performed their tiespetes.

(See Pets Reply Mem. at 6.) The notion that such reviews were intended to be devoid of
considerations linked to procedural fairness is beliednbsy, alia, language in the subject listing
instructing that "[e]very faculty member . . . meet[ing] the eligibility criteridl skaeive [a] fair

and impartial evaluation by the appropriate committee(s).” CBA, Art Xl b3 5Clearly,the
parties to the CBA meant for the term "procedural issues" as used in Article S€tion 4(c)

to be more broadly constrdi¢han the University contendgiz. consistent with general parlance.

Indeed, if the parties had intended a narrower definitleey could have, and likely would have,

13



defined 'procedural issuégo include only the proceduratepslisted in Article Xll, Section 5.
The parties, however, chose not to so limit the definition, and the Court wittadsuch a
narrow meaningnto the Agreement

The University also argues that the Arbitrator weighed in on substantive matters by
passing judgment on thé&fairness of Kanés determination. The University, however,
mischaracterizes the Arbitrat®itreatment of the principle 6fairness in her decision.All of
the Arbitratols references to thdairness of the result— of which there are only three in her
discussion -are derivedrom Article Xll, Section 5(b), which, as excerpted above, requires that
"[e]very faculty member who eets the eligibility criteria shall receive a fair and impartial
evaluation by the appropriate committe€(shn all three instances, the Arbitratorconclusions
clearly relate tothis provision and incorporate notions"éhirness only to the extent tat they
speakto matters of procedureIn fact, the second referenspecifically stateghat Kanés
examination wasprocedurally unfairin violation of Article XII, Section 5(b).(Award at 23.)
The Universitys suggestion that the Arbitrator deterndme general terméwhether the grievant

had somehow been treatéarly’ or 'unfairly™ is not an accurate portrayal tife Award.

The Universityfurther argues that the Arbitrator at timleeized upon the terffair' in
Article XII . . . to expand her review to substantive issu¢Resp. Memo at 11.) To the extent
that the Universityargues that the Arbitratsr purportedlysubstantivedeterminations were
masquerading as procedunadtters, the Court will addre#iss issudn the sections that fiolw.

Finally, the Universityargues thatvhile the deferential'draws its essentetandard may
apply to theCourts review of theArbitrators contractinterpretatios, it does not apply tahe

separatea priori considerationof whether the Agreement camfed the authority upon the

Arbitrator to act in the first place. In other words, the Univer@giguesit is axiomatic that the
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"scope of an arbitratgrauthority is not left for the arbitrator to decide; rather, courts make those
judgments after cah@l examination of the parties contractual arbitration proviSigResp.
Memo at 8.) While the Court need not necessarily rely on the Arbisraten determination
whether a matter is procedural and within the ambit of her authority, the fteemtified in
Kanés denial are all arguabprocedural and the Arbitrator did ntterive[] [her] authority from

sources outside the collective bargaining agreemeeéd 916 F.2d at 66.

b. Teaching Evaluation

The Courtturnsnextto the Arbitators analysis of linés determinations regarding Saad
Lesslels teaching. The Award identifies two procedural flaws in Keanassessment. First, as
stated abovethe Arbitrator criticized Kane for giving "predominant, indeed dispositive,
importance to student evaluatichsyhere the evaluation should have restpdncipally with
his/her peers.(Award at 21.) Howeverhe Arbitratofs criticism quotes the CBAomewhabut
of context.

The Arbitratorherepulls from Article VI, Section 1(a) of the Agreement, which states
that the"responsibility for the evaluation of the credentials, performance, and professional
activitiesof all faculty rests principally but not exclusively with their peérghe key word from
that excerptis "responsibility,” indicating that it is faglty members (as opposed to, perhaps,
administratorsor students) who are in charge of evaluating other faculty memberssettien
of the CBAfrom which this quote is taken goes on to detail at length the procedures by which
faculty members are evaludtdy their peersfor purposes of appointment, reappointment,

promotion, or tenure.SeeArticle VI generally) The Arbitrator read this provision not to

2 Article VI is entitled "PEER EVALUATION- FACULTY PERSONNEL COMMITTEES." As stated in section
one of the Article, the "fundamental purpose of faceitgluations shall be to encourage and facilitate the
improvement of individual professional performance." (CBA at 11.)
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prescribé'peer evaluatidhas a'responsibility”"or preferred method of assessmdnitrather as
pat of the criteria by which one is evaluated. Thus, according to the Award, when ibglanci
student evaluations with faculty evaluations in determiningsogealifications for tenure, the
weight should fall'principally’ on the faculty evaluationsHoweve, the CBA is essentially
silent on whether to assign greater weight to student or faewdiyationsput does indicatéhat
faculty evaluations providea'bass for decisions on . . . tenuréfrficle VI, section 1(a)CBA at

12), and elsewhere that[tleaching effectiveness [is] attested to by pesd student
evaluation(s),(Article VI section 2(c)(1), CBA at 14).

In its present review, the Court is mindful of its charge not to subsitisujigdgment for
the Arbitratofs interpretation of the CBAeven if convinced that the arbitra®interpretation
was not only wrong, but plainly wrorigLocal 1199, Hosp. & Health Care Emples. Union v.
Brooks Drug Cq.956 F.2d 22, 25 (2d Cir. 1992). However, an arbitrator may also not duck
review by a districtcourt 'simply by making the right noises the noises of contract
interpretation. Leed Architectural Products, Inc. v. United Steelworkers, Local ,68Y@8 F.2d
63,65 (2d Cir. 1988).

Though the Court may find fault witthe Arbitrators interpretationin this area, the
Arbitrator's rationale waseverthelesgroundedin provisions of the Agreement, and the Court
does notit to second guess that interpretatiofhe Universityargues again that the Arbitrator
heretreaded into substantivaeasby, in essece, dictating the relative weight that Kane must
give student and teaeh evaluations of Saddessler. (Resp. Memo at 112.) Her
determination, however, was based on a view that the evaluation criteratsenfthe CBA
mandated assigning primary \ght to faculty evaluations. From there she reasoned that the

CBA precluded any assessment that galispositivé effect to negative student evaluations,
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and virtually ignored the faculty evaluations. Such a conclusion is different frong mh the
relaive weight that Kane should have given to the two sets of critdhe Arbitrators approach
merely determine@vhat criteria must be considered under the CBA and what criteria may not be
discarded.As the Arbitratornoted in the beginning of her disciss "where the difference
between [Kane] and the DPCnst over whether a candidate for tenure has meeghablished
criteria, but over what criteria slsbouldhave met, the issue sounds inqadure, not academic
judgment.”(Award at 20 (emphasis iariginal.) Though the Court may disagree with the
reasoning that led to such a conclusion, it is not in a position to vacate the award based on
difference of opinion.

The Arbitrator also found 'procedural anomaliésin the method that Kane used to
analze the student evaluationsAs the Arbitratols decision notes, Article XIl, Section 5(b) of
the CBA mandates that eligible candidates for tetisinall receive fair and impartial evaluation
by the appropriate committee(s), under previously authorized and published cpproareate
to the discipliné. (Award at 22 (citing Section 5(b)RBresumably, the Arbitrator interpreted
"previously authorized and published critéria encompass the method that the DPC and the
Dean applied whenreviewing Saad.esslefs student evaluationshefore Kane employed a
different approach. By changing thé'standard of revielvpertaining to student evaluations,
without notice and at the final stage of the application process, the Arbitrator hekl titaw
the "fairnessof the tenure review process, as mandated by Article Xll, Section 5(b) into
qguestion." (Award at 22.) Though the University may dispwteether the CBAprovidessuch
specific proceduresf review, the Arbitrator did not exceed her authority @ameg tosuch a

conclusion, and the result reasonaligvis its essence from the Agneent.
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c. Scholarship

Regarding Kans treatment of Saatesslels record of publishing and scholarship, the
Arbitrator found similar procedural flaws.Specifically, the Arbitréor reasoned that the criteria
by which Saad_essler would be judged in her second application for tenure was first estéblishe
through Kanks suggestion thathe"speak with [her] chair and dean to discuss possible ways of
strengthenindher] applicationso that [she] might be a successful candidate for tenure next
year! (Award at 22.) In viewinghis advice to Saabessler, the Arbitrator opined that Kane
"knew or should have knowrwhat the subsequent advice from the Dean and the DCP would
be? and that Kane had, in effectdirected her to"rely on that advickthereby establishing the
evaluative criteria.(Award at 23.) In the eyes of the Arbitrator, when Kane later determined that
SaadLessler had not met the standards of scholarship necessagyand tenure, Kane
retroactively redefined the criteria for appointment set by the DPChariddan.

The Arbitratofs conclusion that by referring Sahdssler to seekhe advice of the DPC
and Dean he had laid tigeoundwork for what would become edtabed evaluative criteria is at
best a'stretch! The Arbitratois approach here essentially hamegs Kane— who conceivably
suggested in good faith that Sdasksler heed the advice of the Dean and BRE accept the
suggestions of the Dean and the DPC as an intractable and compulsory framewor&hblyewhi
must later evaluate Sada@ssler for tenure. Surely, this is not a result contemplated by either

party to the CBA!

®The DPC's and Dean’s letters to Sdagbsler before she@pplied for tenure (1) "encourage[d]" Sdaebser to
"publish her research in ‘well established’ journals," and (2) stagediould she meet with "better success" in her
publishing efforts, "her application would certainly warrant a maverable response.'SéeAward at 23.)

* Also noteworthy is that the CBA actuallygqwides for such feedback to denied applicants, but does not ascribe any
precedential value to such feedbacked Article VI, Section 1(a) (Upon the request of any faculty member who

has received a negative evaluation, the DPC must convene to (1) :tatejgjan writing the individual's

deficiencies," and (2) "provid[e] guidance for improved performance’).) .
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Nevertheless, the Arbitraterinterpretation, as flawed as it may be, is just that: an
interpretation. The relevant language and logic of the Award is sufficieathered to
provisions in the CBA, it regularly cites the portions of the Agreement from hwiigc
conclusions are derived, present&alorable justificatioh for its interpretation, and in the end
"draws its essentdrom the CBA. On this front, the Award is careful to cabin its criticism of
Kanés considerations of Sadgsslels scholarship to a procedural mattee.(that Kane
"without notice, chang[ed] the standards that would have to be&) met the Arbitratds
conclusion that thes&rocedural improprieties talhKaneés ultimate determination is rational.
Limited to a review of whether the Arbitra®rdecision is grounded ithe CBA, the Court
declines to veate the Award based on Kénheenial of tenure to Sadaessler for purportedly

inadequate scholarship achievement.

d. Public Policy

Finally, the Court turns tgetitionefs argument that the Award violates ttstrong"”
public policythat"a school'may rot bargain away any of its decision making responsibilities
which are concerned with the menance of classroom standatdd?et. Memo at 21 (quoting
Brighton 505 N.Y.S.2d at 523).) On this point, the Universitgues that[b]ecause Arbitrator
Spener reviewed the merits of L.I.\d.decision, she removed the power of the University to
determine whether a candidate qualifies for tenure in violation of adefiied public policy.
(Resp. Memo at 22.) Setting aside whether this policy is suffigiéntell defined and
dominant,"for present purposesee W.R. Grace461 U.S. at 766, petitiosrargument is
premised on the assumption that the Arbitrdteviewed the merits of L.I.U. decisiorf. As
discussedupra,the Arbitrator limited her reviewo procedural, not substantive matters, and did

not review the merits of the Universgydecision. Furthermore, the Award did not grant Saad
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Lessler tenure, it merely permitted her to return for an additialsdretionary yeat.SeelBEW,
Local 97 v. Niagara Mohawk Power Cord43 F.3d 704, 716 (2d Ct998)('[A] court's task in
reviewing an arbitral award for possible violations of public policy is limited terdening
whether the award itself, as contrasted with the reagahat underlies thenard, creates [an]
explicit conflict with other laws and legal precedemtsd thus clearly violates an identifiable
public policy!)(citing Misca 484 U.S. at 43)(internal quotes omitted). The Court therefore

denies the University'petition to vacate theward as contrary to public policy.

CONCLUSION
For the above reasons, the Court denies the petisomaplication to vacate the subject
Award, and grants respondsntnotion to dismiss the petition and confirm the Awarthe
Clerk of Court is directed to close this case.
SO ORDERED.
Dated:Central Elip, New York
September 27, 2011 N

Denis R. Hurley
Unites States District Judge
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