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UNITED STATES DISTRICT COURT ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK
_______________________________________________________________ X
T.D. BANK, N.A., :
: MEMORANDUM DECISION
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aganst- :
: 10€V-2843 (JGYXARL)
JP MORGAN CHASE BANK, N.A. :
and MAX KAHAN, INC., :
Defendants. :
_______________________________________________________________ X

PEPPER HAMLTON LLP
620 Eighth Avenue, 37th Floor
New York, New York 10018
By:  Angelo Stio, llI
Stephen G. Harvey
Frank H. Griffin, IV
Attorneys forPlaintiff

LEVI LUBARSKY & FEIGENBAUM LLP
1185 Avenue of the Americas, 17th Floor
New York, New York 10036
By:  Andrea Likwornik Weiss
Andre Castaybert
Attorneys for Defendant JP Morgan Chase, N.A.

THE LAW OFFICE OF SHELDON EISENBERGER
30 Broad Street
New York, New York 10004
By:  Sheldon Eisenberger
Attorneys for Defendant Max Kahan, Inc.
JOHN GLEESONUnited States District Judge:
TD Bank filed this interpleader action asserting that it faces mutually exclusive

demands to a sum of money exceeding $2 million inabtiee bank’s accountdvlax Kahan,

Inc., a claimant tohe funds, contenddtatanintermpleader is inappropriaEndmoved to
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dismiss thecomplaint under Federal Rule of Civil Procedure 12(b)(6). After oral argument on
August 4, 2010, | denied the motion to dismiss and granted TD Bank’s request that it be
permitted to deposit the disputed funds with the Clerk of Court. | promised that an opinion
would follow explaining the reasons for those decisions; this memorandum decisiah is t
opinion.
BACKGROUND

In June 2006, Xiuging Yao opened an accairdP Morga Chase (“Chase”). As
proof of identity, he provided a Chinese passport and a Chinese National IdeotifCatil
bearing his name and photograph. Yao’s business partner, Wenru Yang, was givena powe
attorney to conduct transactions on the account. The Chase account manéges faccount
was Julia Fan, whose offieg in Manhattan. From June 2006 until gents giving rise to this
case Yao and Yang always contacted Fan when they wantedrtger money fromthe account.

On Septembet4, 2009, a rogue pretending toYs&o walked into a Chase branch
in Flushing Queens To perpetratdis fraud, themposterpresented a fake Chinese passport
with Yao’s name anthe same passport number as Yao's passpt@atlirected Chase to transfer
$1.9 million from Yao’s account tanHSBC account in Hong Kong in the name of Golden On
Star Limited The next day, theillain called the Flushing branch again to ask why the money
had not been transferred Chase employee replied that the bank would need a copy of Yao’s
National Identificdion Cardbefore the transfer could be completéthecharlatandutifully
complied, faxinga fakeNationalldentification Girdwith Yao’s name and the correct

identification number. Deceived, Chasgent the $P. million to Golden On Star’s account on



September 16, 2009. On September 18, 2009, the swindler again entered the Flushing branch
and procured the transfer of another $190,000 todhdloh Star’'s account.

Max Kahan, Inc. (“*Kahan”) is a gold dealer based on 47th Street in Manhattan.
Accordingto Kahan it was introduced to Godoh On Stanin September 2009 by a longstanding
customer.Kahan delivered20 kilos of gold bars, 1,310.05 ounces of fine gold bars, and 100.875
ounces of platinum “to an individual who represented that he was authariaecdeipt the
merchandise on behalf of Golden On Star Limitéd/einstein Decl. 8. In exchange for the
precious metals, $2.089 milliamas transferretom Golden On Star’'s HSBC account to
Kahan’s businesdeposit account at TD BanK hose transfersagurred between September 18,
2009 and September 21, 2009. Kahan assert# tredno reason to doubt the money’s
provenance.

Chase began to suspect a fraud on September 23, 2009, when Fan noticed the
activity in the account. Fan knew that Yao, who was having difficulty securing a visa, was not in
the United StatesShe contacted Yaavho claimed to know nothing about thansactions But
by then, it was too late tecall the money After learning of the subsequent transfers to Kahan’s
account, Chase contacted TD Bank, told TD Bank that the money was derived frowh @nfra
Chase, and demanded that TD Bank thea$2.089 million to Chase.

Upon learning of the fraudhé United States Attorndgr the Eastern District of
New Yorkcommenced aim remactionagainst the money in Kahan’s account. That case was
assigned to me, and on the government’s application | issued a preliminargfdadéeiture.

See United States v. TD Bank Account Number 792006862H9CV-4663 (E.D.N.Y.

Oct. 28, 2009) (Summons and Warrant for Arrest of Articles in Rem). In compliance with my



order, the money was paid to the United States Secret Service pending the outit@imerefn
action Kahan filed an answer and counterclaim, asserting that it was the lawful @whe
funds. Chase did not file a claim and never formally appeared ifotfetureaction.

After further investigation, the government decided to abatiuoforfeiture
action | granted the government’s motion to dismiss on April 28, 2@%{rto the dismissal,
the parties disputed where the money should go once the seizure warrant was Yatzad.
wanted the government to write a check to Kahan sdéi@ncould dispose of the funds as it
wished. The government argued that the money shiostielad be wired back to Kahan's TD
Bank account. Though Chase was not a party, it verteéerto the court supporting the
government’s view. | agreed with the government, and ordereskttret Serviceo restore the
status quo antey returning the money to the TD Bank account.

After the forfeiture action was dismissed, Kahan wrote to TD Bank demanding
that TD Bank turn over the funds onceytheere returned. A few days later, Chase wrote to TD
Bank reiterating its request that the money battethto Chase instead&Ghortly after the Secret
Servicewired the funddackto Kahan’s accounfD Bankcommenced thisiterpleademction,
naming Kahan and Chase as adverse claimants to the $2.089 hilll@complaint asserts that
TD Bank “cannot determine which of the Interpleader Defendants possesse$ést &gl best
claim to the Funds under the law and, thus, cannot determine the person or persons to whom it
should pay the Funds or any portion thereof.” Compl. 1. Kahan now moves fdean or

dismissing the action and directing TD Bank to release the money to Kahan.

! Each of the parties is a citizen of a different state: TD Bank of Delaware, ChHak®oand

Kahan of New York. This Court has subjeeatter jurisdiction over the case under the general diversity statute, 28
U.S.C.§1332, and also pursuant to the interpleader statlit®,1335.
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DISCUSSION

This casenvolvesproperty law’s eternal triangle ofvner, crook, and subsequent
recipient’ The unidentified crook defrauded Chase and gave the proceeds toiiKakahange
for gold and platinum. The crook is nowhere to be found, leaving two parties, Chase and Kahan,
as possible candidates bear the lossThe usuaprinciple ofrisk allocation isnemo dat quod
non habet- no-one can give what he or she does not have — and the thief has no power to pass
title. Unless the subsequent recipient of property can invoke some exception to thatthexim,
initial victim of atheft prevailsandthe loss falls othe recipient otheproperty See, e.g.,
Mitchell v. Hawey, 83 U.S. (16 Wall.) 544, 550 (1872) (“No one in general can sell personal
property and convey a valid title to it unless he is the owner or lawfully repse¢bentwner.
Nemo dat quod non habigt cf. Jeffrey HackneyBook Review 117 Law QuarterlyReview
150, 153 (2001) (“are we wholly sure that Nemo was not a Roman pawni§yoker?

The law provides a broagkception tahe rule ofnemo dat quod non habietthe
case oimoney,a commoditywhoseready tansferability isessentiato keep the wheelsfo
commerce welgreasd. Where the property is moneyea an outrightthief has the power to
pass title to good faith holder for valueSee, e.gNewton v. Porter69 N.Y. 133, 137 (1877).
Accordingly, Kaharwill be entitled to thekeep themoney, fee of any claim by Chase,iifcan
show that it acted in good faith, that it had no notice that the funds were procured by fraud, and

that it gave value in exchange for the money.

2 “Here we meet the Eternal Triangle of the Law: an honest man (A), a rascah{Bdnother

honest man (C). Typically, the rascal imposes upon both of thend.leaves to the law thegblem of deciding
which of them shall bear the loss.” A. James Casner & W. Bartath| €ases and Text on Property 179 (1950).
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TD Bank seeks to extritaitself from the controversypetween Chasend Kahan
by means of an interpleader action. In interpleader parlance, TD Bank is thektake It
claims no interest in the funds, and seeks to pay the money into court so it can leaven@€hase a
Kahan to litigate Kahan'’s purported status as a good faith holder. If pertoifpeoceed, an
interpleader action will protect TD Bank from the risk of paying the money toribregw
claimant, and will relieve TD Bansf the burden of litigating a dispute in which it has no stake.
Those are exactly the purposes of the interpleader deSee. e.gWashington Elec. Coop. v.
Paterson, Walke & Pratt, P.C985 F.2d 677, 679 (2d Cir. 1993) (“Rooted in equity, interpleader
is a handy tool to protect a stakeholder from multiple liability and the vexatidefefding
multiple claims to the same fund.”).

An interpleader action is generally conducted in two stages: during thedget s
thecourt determines whether interpleader is appropriate and the stakeholdiled enbring
the action; during the second, the Court determines the rights of the competiramtdamthe
fund. Avant Petroleum, Inc. v. Banque Parib883 F.2d 140, 143 (2d Cir. 1988). The question
on this motion is whether, at the first stagip, Bank has sufficiently pled facts thatcapted as
true, show that an interpleader action is the proper procedural means for resoldisgube
between Chase and Kahan

The interpleader statute requires “[tfjwo or more adverse claimahts“are
claiming or may claim to be entitled” to thentested property. 28 U.S.C. § 1335(a)(h).
determiningwhether an interpleader action is appropriategurt must assess whether the
stakeholder “legitimately fear[s] multiple [liability] directed against a single fund, resgar dif

the merits oftie competing claims.Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Clemente



No. 98 Civ. 1756, 2001 WL 11070, at *5 (S.D.N.Y. Jan. 4, 200Bshington Ele¢985 F.2d at
679 (“[W]hat triggers interpleader is a real and reasonable fear of doublayliabiliexatious,
conflicting claims: (quotation marks omitteyl)

Arguing that the case should be dismissed, Kahan contends that there is no
conceivable basis for Chase’s claim that Kahan might be anything other than a good faith seller
of gold and platinum. Kahan points out that “an asserted adverse claim may be so wanting
substance that an interpleader may not be justifidk& York Life Ins. Co. v. Le232 F.2d
811, 813 (9th Cir. 1956). But dismissal of an interpleader complaint on that gsquragher
only in exceptional circumstances, where “the assertion that there are two or more adverse
claimants is utterly baseless and made without good faRlSinbaum LLP v. Related
Corporate Partners V, L.P154 F. Supp. 2d 481, 486 (S.D.N.Y. 2001).

In this case, TD Bank’s fear of double liability is genuine, as illustratddoy
correspondence from Chase and Kahan that TD Bank attached to the interpleader complaint.
SeeCompl. Ex. C & D. Chase asserts that it is the victim of a fraud and that it is entitled to
follow its money into Kahan’s account. Kahan claims that it received the monegdrfath
and that it gave value for the money. Faced with these competing clairhey eéivhich can
accurately be described as “utterly baseless,'BEBDk was not required to accept Kahan’s word.
Norwas TD Bank requiretb review Chase’s letter and decide whether, if the letter was
converted into a complaint, it would state a claim upon which relief might be granseddoyt.
SeeJohn Hancock Mutual Life Ins. Co. v. Kra200 F.2d 952, 954 (2d Cir. 1953) (“The
stakeholder should not be obliged at its peril to determine which of two claimanke Heetter

claim.”). Rather, the interpleader device allows TD Bank to commence an interpleader action,



pay the money into court, and leave the determination to the court at the second stage of the
action.

To the extent Kahan believes that Chase’s ctaithe fundshould be rejectealt
the pleadings stage, the proper courderi&ahanto answer the interpleader complaint, assert
its claim to the funds, proceed to the second stage of the case, and file a motion fenjuaigm
the pleadings under Rule 12(clhe meritsof Chase’s claim will then be before the court. At
that juncture, it willboe proper to decide whether Chase’s claim should be dismissed, or whether,
instead, Chase is entitled to discovery concerning the circumstances of Kamhasaction with
Golden On Star.

In its reply papers, Kahan asserts three additional arguments againstipgrmi
the interpleadeto proceed to the second stage. Though arguments raised for the first time in a
moving party’s reply papers may be considered waived, | exercise mgtoiadio consider the
new arguments because the other parties would suffer no unfair prejudice from myadGeg
Ruggiero v. Warner-Lambert Gal24 F.3d 249, 252 (2d Cir. 2005).

The first supplemental argument against interpleader is that Chase’sraligim
inevitably fail under the doctrine of collateral estoppel, also known as issuegmoeclKahan
contends that the order dismissing tiwdeiture actionprecludes Chadeom taking“a second
bite at the applé.Reply Br. 4. As noted above, the question at this stage isnd@therissue
preclusiorrenders Chase’s claim “utterly baseless,” but in any event it is abundantly clear that
the doctrine will not assist Kahatssue preclusion bars “successive litigation of an issue of fact

or law actually litigated and resolved in a valid court determination essential to the prior



judgment.” New Hampshire v. Main&32 U.S. 742, 748 (200%) The doctrine has no

application here because no issues were resolved in the forfeiture action. That case ended in a
dismissal on the government’s motion, before the court had the oppotturetyder a decision

on any issue that bears on this case.

Though Kahan invokes the doctrine of issue preclusion, claim preclusion seems
like a better fit. Unlike issue preclusion, claim preclusion may operate to bar a party’s claim
even where the prmiacourt did not render any decision as to the merits of that cl8em, e.g.,

Chase Manhattan Bank, N.A. v. Celotex Cdsp.F.3d 343, 345 (2d Cir. 1995) (voluntary
dismissal with prejudice has claipreclusive effect). But even assuming for the mortteatt

the forfeiture action was dismissed with prejuditiee assertion of claim preclusion against

Chase seems likely to fail because Chase was not a party to the forfeitume bleed, Kahan
vigorously — and properly — disputed Chase’s standing to make submissions to the court in that

action SeelD Bank Account Number 79200607R®. 09CV-4663 (E.D.N.Y. Apr. 27, 2010)

3 It appears that the preclusion rules developed by the federal courts, rathéretiNew York’s

preclusion rules, govern the effect of the forfeiture action’s dgahidn its complaint, the government invoked
federal law as the basis for proceeding against the funds in the acBeefD Bank Account Number 7920060725
No. 09CV-4663 (E.D.N.Y. Oct28, 2009) (Complai), at 11 34, 1920. Where federal law governs the initial
action, federal courts apply federal preclusion rules when decidingdableigive effect of that action on a later
action. Taylor v. Sturgell128 S.Ct. 2161, 217(R008); cf. Semtek Int'l Incv. Lockheed Martin Corp531 U.S.

497, 508509 (2001)the claimpreclusive effect of a federal district court’s determination in a diyegisiion is
determined by federal common law, which in turn incorporates the prmtiuges of the state whetiee district

court sat). In any event, there is no distinction between the fedeciligion rules and New York’s equivalents that
would make a difference to the outcome of this motion.

4 The order dismissing the forfeiture action on the plaintiff's motias silent as to whether the
dismissal was with or without prejudice. In normal circumstanthe result of such silence is that the dismissal is
without prejudice.SeeFed. R. Civ. P. 41(a)(2) Unless the order states otherwise, a dismissal uhidgparagraph
(2) is without prejudicé). The analysis is complicated by the fact that, when | granted the goset'smrmotion to
dismiss, | stated on the record that whether the dismissal was wiithout prejudice was a question that could be
resoled, if necessary, in subsequent litigation. For the reasons statedartfhald not find it necessary to decide
the issue now.



(Letter by Sheldon Eisenbergerthe Court) (“[Chase] has no standing in this action and we
object to any attempt by [Cha] to adress the Court.”).

In exceptional circumstances, a nonparty to the initial action may be bound by
claim preclusion. But the Supreme Court recently reiterated thgtéfapn who was not a party
to a suit generally has not hadiull and fair opportuity to litigatethe claims and issues settled
in that suit. Taylor v. Sturgell128 S.Ct. 2161, 2171 (2008 ternalquotation marks omitted).
The Court rejected the broad theories of “virtual representation” developed by several federal
Courts of Appeals and confined nonparty claim preclusion to six cldafiged categoriesid.
at2173-78 Of these six categories, only one appears to be potentially applicable to this case: “a
nonparty may be bound by a judgment because he was adequately redregemmeone with
the same interests who was a party to the stiaylor, 553 US. at2172 {nternalquotation
marks and alterations omitted).

It is unlikely in the extreméehat Kahan will be able to bring the relationship
between Chase and the Unitethtes within this exception. As illustrations of the category, the
Supreme Court gave “class actions, and suits brought by trustees, guardians, and other
fiduciaries.”Id. Though Kahan contends that the United States “acted as a surrogate for Chase
anddid Chase’s bidding,” Reply Br. 3, Kahan’s rhetoric falls short of establishengind of
agency relationship that would justify binding a nonparty to the initial action. Thengoset's
interest in pursuing fraud and Chase’s interest in recovéa million may have coincided
for a time, but at bottom those interests are markedly different and likely tgelivéire fact
that the government chose to dismiss the forfeiture acbtthhave reflected a number of

considerationse.g, resourceallocation concerns) having little or nothing to do with the merits
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of a claim by Chase that Kahan is not legally entittethe disputed funds. And the
government’s abandonment its claim obviously weak&atsan’ssuggeson that the United
States acted dhase’spuppet in bringng the forfeiture actionl need not decide finally at this
point whether Kahan is entitled to invoke claim preclusion against Chase, but | dadeotielt
the doctrine fails to render Chase’s claim so baseless as to deprive KDfBaa ability to
bring an interpleader action.

As an alternative argument, Kahiamokes the doctrine of laches, contendingt
the actiorshould be halteds a result of it€hase’sdelay in asserting its entitlement tet
funds. Interpleader ismequitable remedy, and a pargngroperly be barred from invokiiig
by the party’'sown unreasonable delagee, e.g., Bell v. Nutmeg Airways Cofis F.R.D. 1, 4
(D. Conn. 1975). Here, however, the party seeking interpleader is TD Bank. TD Baikyis
of no delay, having commenced this action almost immediately when the funds twereddo
Kahan’s account at the close of the forfeiture action. To the extent that Kattands that
Chase’s failure to intervene in the forfeiture action shaold bar Chase’s claim, that is an
argument that goes to the merits of Chase’s claim. For now, | need only deterather the
doctrine of laches renders Chase’s claim utterly baseless, and | finddbes inot. Kahaitself
asserts thahe result ®a successful forfeiture proceeding by the government would have been
the return of the funds to Chasgeel8 U.S.C. § 981(e). At the second stage of the action,
Chase will have at least a plausible argument that it was entitled to await the résilt of
forfeiture action before filing suit against Kahan or otherwise formally asserting its claim to the

money.
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Finally, Kahan contends that it is unfair to permit Chase to obtain the equivalent
of prejudgment attachment Bhhan’sfunds without first meeting the strict requirements for that
form of relief. New York C.P.L.R. 6212 requires a party seeking an order of attadoment
submit evidence establishing, among other things, a probability of success onithenisr
claim.® Kahan asserts that Cleais unable to meet this burden, and that it would be inequitable
to allow Chase to evade But this effort to superimpose the prejudgment attachment standard
on the interpleader acti@gainpays insufficient regard to the fact that TD Bank, @baseis
the party seeking to invoke the interpleader remedy. Having established a genuine fear of
inconsistent liability, TD Bank is entitled to invoke the interpleader remedy without showing that
Chase is likely to succeed on the merits.

CONCLUSION
For the reasons stated above, the motion to dismiss the comyaaaenied and

TD Bank’s motion for an order permitting it to pay the contested funds into cosigraated

So ordered.

John Gleeson, U.S.D.J.
Dated: August 19, 2010
Brooklyn, New York

° Under Federal Rule of Civil Procedure 64, a federal district court imligtisct is obligated to
apply New York’s alachment rules unless federal law supplies a different rule.
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