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JOHN GLEESON, United &tes District Judge:

In this interpleader action filed by TBank, N.A. (“TD Bank”), interpleader
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defendants Max Kahan, Inc. (“Kahan”) andMilitgan Chase Bank, N.A. (“Chase”) assert
competing claims to funds in the amoun®@{089,000.00 that have been deposited by TD Bank
with the Clerk of the Court. On August2010, | denied a motion by Kahan to dismiss the
interpleader complairit. The interpleader defendants then filed answers to the complaint, laying
out their claims to the disputed funds and dssgecrossclaims against emnother. Kahan now
moves pursuant to Fed. R. Civ. P. 12(c) for judgt on the pleadings dismissing Chase’s four
crossclaims against it. Kahan argues that Chaséallad to state a claimith respect to each of
its crossclaims and that the crossclaims areeday the doctrine of thes. For the reasons
stated below, Kahan’s motion is denied in its entirety.

BACKGROUND
A. The Underlying Fraud

On October 28, 2009, the United States commenceuramcivil forfeiture
action against the funds at issnehis case, which at the timeere being held in a TD Bank
account in Kahan’s name&eeComplaint,United States v. TD Bank Account No. 7920060725
No. 09-CV-4663 (JGJE.D.N.Y. Oct. 28, 2009), ECF No. I'he following facts are as alleged
by the government in its October 28 complaint.

In June 2006, Xiuging Yao opened an accairhase on which he was the sole
signatory. To open the account, Yao providéthanese passport and a Chinese identification
card, each bearing his name and photograplo’sYausiness partner, Wenru Yang, was given
power of attorney to conduct transactionglmmaccount. The Chase account manager for Yao’s

account was Julia Fan, whose office is in MaramattFrom the time the account was opened

! | explained my ruling in a memorandum decision on August 19, ZDID.Bank, N.A. v. JP

Morgan Chase Bank, N.ALO-CV-2843 (JB) (ARL), 2010 WL 3310262 (E.D.N.Y. Aug. 19, 2010).
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until the events giving rise to this cask t@nsactions on the Yao account were conducted
through Fan, who acted only after sta@s contacted either by Yao or by Yang.

On September 14 and 15, 2009, an unknown individual entered a Flushing branch
of Chase and identified himself as Yao. Hegented a Chinese passport, a National Foreign
Identification Card, and a Chinese National kiferation card, all bearing Yao’s name. All
three were later determined to be counterfeit. The imposter requested that $1.9 million in United
States currency be wire tisferred from Yao’s Chase account to an HSBC account held in the
name of Golden On Star Limited. On Sepbem16, $1.9 million was transferred as requested.
On September 18, the same individual returngtieéd-lushing branch, veine he again presented
the counterfeit passport. He requested thestearof an additional $190,000 from Yao’s account
to the HSBC account, and Chasemplied with the request.

Over the course of the following weektotal of $2.089 million was transferred
from the HSBC account into Kahan’s TD Bank account: $1.2 million was wired to the TD Bank
account on September 18, an additional $690v@transferred on September 19, and the
remaining $199,000 was transferred on September 21.

On September 23, after these transfers wenaplete, Fan first became aware of
the significant transfer activity that had taken place in Yao’s Chase account during the period
between September 14 and September 18. Heicgusparoused, Fan examined the counterfeit
identification documents and determined tihat photographs they bore did not match those on
Yao’s true identity documents. She contdcYang and Yao and learned that neither had
conducted the transactions and that, in facg Was in China and had been at the time the

transactions took place. Yao confed that he had not authorized the transfers from his account.



B. The Forfeiture Proceedings

On the basis of the government’s October 28, 2009 complaint, | issued a
preliminary order of forfeiture, authorizing the seizure of the $2.089 million from Kahan’s TD
Bank account.SeeSummons and Warrant for Arrest of Articles in Rémijted States v. TD
Bank Account No. 7920060728-CV-4663 (JG) (E.D.N.Y. Oct. 28, 2009), ECF No. 2. In
accordance with my order, the seized money paid to the United States Secret Service
pending resolution of the forfeiture action. Kalfiged a claim to the funds and an answer and
counterclaim, asserting that it was the béda and sole owner of the fundSeeClaim of Max
Kahan, Inc.United States v. TD Bank Account No. 7920060025CV-4663 (JG) (E.D.N.Y.
Dec. 7, 2009), ECF No. 3; Verifieinswer With Counterclaim/Jnited States v. TD Bank
Account No. 79200607269-CV-4663 (JG) (E.D.N.Y. Jan. 8, 2010), ECF No. 9.

Chase was not a party to the forfeitartion, and Kahan appropriately disputed
Chase’s standing to make submissions in that aceelLetter from Sheldon Eisenberger to the
Court,United States v. TD Bank Account No. 7920060025CV-4663 (JG) (E.D.N.Y. April
27, 2010), ECF No. 1%ee also T.D. Bank, N.A. v. JP Morgan Chase Bank, MOACV-2843
(JB) (ARL), 2010 WL 3310262, *5 (E.DL.Y. Aug. 19, 2010) (noting Kahanvigorous and
proper opposition to Chaseparticipation in the forfeiture action).

At a status conference on April 15, 20ftte government informed the Court that
it intended to abandon the forfeiture action. Accordingly, on April 28, 2010, | issued an order
dismissing the government’s complaint, vaegithe October 28, 2009 seizure warrant, and

directing the Secret Servicereturn the funds and accrued intr® TD Bank for deposit into



Kahan’s accountSeeOrder Dismissing Casénited States v. TD Bank Account No.
792006072509-CV-4663 (JG) (E.D.N.Y. April 29, 2010), ECF No. 19 (“Order Dismissing
Case”). On June 17, 2010, the government inforthedCourt that the fundsad been returned
to Kahan’s account at TD Bank and that $2,357.7dcoumulated interest would be added to the
account within five days.

Kahan took exception to two aspects of angter dismissing the forfeiture action.
First, at oral argument on April 28, 2010, Kahan retee that the forfeiture action be dismissed
with prejudice. SeeTranscript of Status Conference at 2Jjted States v. TD Bank Account
No. 792006072509-CV-4663 (JG) (E.D.N.Y. Aqd 28, 2010) (“Apr. 28 Tr.”). | saw no need 10
determine whether the order would be with @haut prejudice and stated on the record that the
guestion should be resolved, if necessary, in subsequent litigédicat. 3-4. The final dismissal
order was silent on the question of prejudiSeeOrder Dismissing Case.

Second, Kahan disputed my decision to pthat the funds beeturned to the TD
Bank account from which they were seized pard to the October 28 summons and warrant.
Kahan acknowledged that returning the fundigstd@D Bank account would afford Chase an
opportunity to invoke New York law to impose ahligation on TD Bank to freeze and remit the

funds to Chas&.Apr. 28 Tr. at 5, 12-14. Kahan argued ttretre was no basis in law or equity

2 In its interpleader complaint, TD Bank fails to account for this interesgirsdi¢hat the amount in

dispute is $2,089,000. Similarly, in their pleadings, defendants each allege an intlened$ iamounting to
$2,089,000. However, on September 27, 2010, at oral argument on this motion, the defendants clarified that they
each claim ownership of the $2,089,00@lispute plus any interest that has accrued on that principle since the
money was seized pursuant to my October 28, 2009 order.

3 SeeN.Y. Banking Law§ 134(5) : “Notice to any bank or ttusompany of an adverse claim to
any property, or to a deposit of cash or securities standing on its books to the credit of, or held for the account of,
any person shall not be effectual to cause said bank or trust company to recognize said adverse claimsaitunless
adverse claimant shall also ... execute to said bank or trust company, in form and with sureties accepteble to it a
bond, indemnifying said bank or trust company from any and all liability, loss, damage, costs and expenses, for and
on account of the payment of or delivery pursuant to such adverse claim...."
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for permitting Chase this opportunity and requestatittie funds instead be put directly into its
possession by means of a check or that it be transferred to a bank of Kahan’s choosildy.
at 5-8, 10. Setting aside Chasasserted interest in thenlds, | viewed the government’s
motion to dismiss the forfeiture action and vacate the summons and warrant as an effort to
“undo[] what was done.’See idat 8. Accordingly, | ordereddhthe funds be returned to the
same bank account from which they had been sei@ed.id, Order Dismissing Case.
C. Kahan’s and Chase’s Competing Claims

As anticipated by Kahan, Chase has assertddim to the funds in the TD Bank
account. TD Bank and Chase allege th@atober 2009, shortly before the United States
commenced itsh remforfeiture action, Chase informed TBank of its interest in the funds,
claiming they were traceable to deposit mos@yen from Yao, a Chase customer. Following
dismissal of the forfeiture action, Chase sesecond letter to TBank on May 3, 2010, again
stating that the funds were directly traceablentmey stolen from a Chase account and renewing
its October 2009 request that TD Bank rentt filnds to Chase. Meanwhile, on April 29, 2010,
the day that the government’s forfeiturgiac was dismissed, Kahan wrote to TD Bank
demanding that TD Bank turn the money ovelK&han immediately upon its return by the
Secret Service.

The interpleader defendants spell out their claims to the disputed assets in their
respective answers to the interpleader compéaid their crossclaimsgainst one another.
Kahan alleges that the funds were placeitsiiD Bank account “in connection with Kahan’s

bona fide sale of gold and platinum to a customer named Golden On Star Limited,” and that no




evidence has ever been presented showindtidzdn is anything butlaona fide owner of the
funds. On that basis, Kahan asserts a claigs@against Chase for a declaratory judgment
pursuant to Fed. R. Civ. P. 57 and 28 U.8.€201(a) that it is th&unds’ true owner. In
addition, Kahan seeks attorneyseés, costs, and disbursements.

Chase, on the other hand, alleges that the funds in Kahan’s TD Bank account were
procured through a fraudulent bankeme, and that Chase is therefentitled to their return.
Chase asserts four New Yorkagt common law causes of actagainst Kahan: money had and
received, payment by mistakajust enrichment, and comgeon. Kahan now moves for
judgment on the pleadings pursuant to FedCiR. P. 12(c), seeking to dismiss Chase’s
crossclaims against it. Kahan argues that Chaséallad to state a claimith respect to each of
its crossclams, and that all are bdrby the equitable doctrine of laches.

DISCUSSION
A. Legal Standard
The same standard that applies to aiomato dismiss under Rule 12(b)(6) applies

to a Rule 12(c) motion for judgment on the pleadth@ee Bank of N.Y. v. First Millenium, Inc.

4 Arguably, Kahan's motion is not properly presented as one for judgment on the pleiadings;

should perhaps have been brought as a motion to dismiss under Rule 12(b)(6). A maigigrient on the
pleadings can typically be made yalfter the pleadings are closefleeCharles Alan Wright & Arthur R. Miller,
Federal Practice and Proceduf1369 (3d ed. 2010%ee also Harris v. WGN Cont’l Broad. C650 F.Supp. 56€,
572 (N.D. Ill. 1986) (“A motion to dismiss filed after the pleadings have been closed is rigetgronsidered a
motion for judgment on the pleadings.Jphns-Manville Corp. v. United Stajd® CI.Ct. 1, 14 (Ct. CI. 1987) (“A
motion for judgment on the pleadings is made after the jplgadre closed.”). When cross- and counterclaims are
filed, pleadings are not closed until anssver those claims have been fileéslee Johns-Manville Corpl2 CI.Ct. at
14 (discussing counterclaimsge alsd-ed. R. Civ. P. 12(a)(1)(B) (“A party must serve an answer to a counterclaim
or crossclaim within 21 days after being served withgleading that states theucerclaim or crossclaim”).

This reasoning has been applied in the inéaigber context, where it ideen held that each
defendant “must state his claim and answer that abtter so that the issue between them is join@hbdenix Mut.
Life Ins. Co. of Hartford, Conn. v. Rejcfb F.Supp. 866, 888 (D.Pa. 1948) (citetidnve’s Inc. v. Hoyt
Management Corp83 F.Supp. 863, 866 (S.D.N.Y. 1949)). However, at least one district court has, in an
interpleader action, deemed answers to a defendant’s cross- or counterclaims unnesessaly.Colony Ins. Cc.
v. Lampert 129 F.Supp. 545, 550 (D.N.J. 1955). That court considered one defendant’'s nominal counterclaim “not
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607 F.3d 905, 922 (2d Cir. 2010). | therefore ace#igactual allegations the complaint as

true and draw all reasonable infeces in the non-movant’s favo&ee Sheppard v. Beermd8
F.3d 147, 150 (2d Cir. 1994) (discussing Rule 12(®0t. denied513 U.S. 816 (1994%homo

v. City of New York579 F.3d 176, 183 (2d Cir. 2009) (discussing Rule 12(b)(6)). To survive a
motion under Rule 12(c) or Rule 12(b)(6), “axg@aint must contain sufficient factual matter,
accepted as true, to state a claim tefé¢hat is plausible on its face Ashcroft v. Igbgl129 S.

Ct. 1937, 1949 (2009) (discussing Rule 12(b)(&¢e also Hayden v. Paters&@®4 F.3d 150,

160 (2d Cir. 2010) (applying the same standard uRdéx 12(c)). A claim is facially plausible
only if the pleaded facts permit awrt to reasonably infer that the plaintiff is entitled to relief.
Igbal, 129 S.Ct. at 1949. Where such an inferaxaebe made, a motion pursuant to Rule 12(c)
or Rule 12(b)(6) will be granteonly where, on the facts adted by the non-moving party, the
moving party is clearly entitled to judgmer&ee Sellers v. M.C.Floor Crafters, In842 F.2d

639, 642 (2d Cir. 1988).

a claim against any oppagj party, but . . . merely an additional clagainst the fund on deposit,” and accordingly
held that the claim did notaaire a responsive pleadintgd. The court noted that no party would be prejudiced by
treating the counterclaim as a claim aggihe fund, and that requiring each interpleaded defendant to reply to each
answer would serve no useful purpose, as the issues were clearly defined by the defendants’ldnaiv&s6:51.

It is immaterial for the purposes of this tiom whether | treat eadf the parties’ nominal
crossclaims as true crossclaims under Rule 13, requiring responsive pleadings, or as additiorzjailastthe
fund requiring no responses. If responsive pleadings are required, a Rule 12(c) motidgnienjuon the
pleadings is inappropriate at this timie. that case, however, Kahan’'s noatiis properly treated as a motion to
dismiss pursuant to Rule 12(b)(8ee Little v. F.B,1793 F.Supp. 652, 652 (D.Md. 1992) (“[I]t would appear that a
motion for judgment on the pleadingiainly inappropriate here, because peadings have not been closed by
answers from all defendants . . . . At any rate, the RYI® bibtion is treated as fungible with the Rule 12(b)(6)
motion . .. ."” (citation omitted)pff'd, 1 F.3d 255 (4th Cir. 1993).

Because the standard for a motion for judgmerthermpleadings is identical to that for a motion to
dismiss, my inquiry is the same whether | treat the ma@soone under Rule 12(b)(6) or Rule 12(c). In addition,
whether or not Chase’s crossclaims are true crossclaims governed by RuleugBaccept as true all of Chase’s
allegations and disregard all of Kahan's gdldons that are not admitted by Cha€ampare Fed. R. Civ. B(b)(6)

(“. . . If aresponsive pleading is not required, an allegation is considered denied or avoidédGhldberg v.
Danaher 599 F.3d 181, 183-84 (2d Cir. 2010) (a court considering a motion to dismiss must restrict its inquiiry to
the “allegations contained within the four corners of the complaint”).
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B. Chase’s Claims for Money Had and Received, Payment by Mistake, and Unjust
Enrichment

The first three of Chase’s crossclaimBr money had and received, payment by
mistake, and unjust enrichment — have beerepted as separate causéaction, but all three
are claims for restitution premised on fh@ciple that recouwy is to be haex aequo et bono
according to what is equitable and go@ee22A N.Y. Jur.Contracts§ 516 (2010)see also
Banque Worms v. BankAmerica Int77 N.Y.2d 362, 366 (1991) (noting that in the area of
restitution, similar rules haveebn applied in actions for money had and received, mistaken
payment, and unjust enrichment). All three causfeaction turn on a single inquiry: whether
Kahan has benefited from what is rightfulyrase’s such that equity and good conscience
demand restoration of the disputed property to ChieseSee also Sperry v. Crompton Cor®.
N.Y.3d 204, 215 (2007) (“It isvell settled that ‘[the esseal inquiry in any action for unjust
enrichment or restitution is whether it is against equity and good conscience to permit the:

defendant to retain what isgght to be remvered.” (quotingParamount Film Distrib. Corp. v.
State of New YoriB0 N.Y.2d 415, 421 (1972ert denied414 U.S. 829 (1973)prackets in the
original)); Mfrs. Hanover Trust Co. v. Chem. Ba®k9 N.Y.S.2d 704, 708 (1st Dep’t 1990)
(“Actions to recover money paithder mistake are frequentlyksd as actions for money had
and received, the basis of which is that thegant has received mgnehich, in equity and
good conscience, should have been paid to or on behalf of the plaintiff and that, under such
circumstances, the defendant oughpay it over.” (citations omitted)).

More specifically, the elements of Cle&sclaim for money had and received “are

that (1) defendant received money belonging tanfifgi (2) defendant benefited from the receipt
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of money; and (3) under principles of equatyd good conscience, defendant should not be
permitted to keep the moneyAaron Ferer & Sons, Ltd. v. Chase Manhattan Bank, ,N.2l
F.2d 112, 125 (2d Cir. 1984) (citingiller v. Schloss218 N.Y. 400, 407 (1916)). The elements
of a claim for payment by mistake are thkintiff made a payment under a mistaken
apprehension of fact, that defentlderived a benefit as a resafithis mistaken payment, and
that equity demands restitoti by defendant to plaintiffSee Ball v. Shepay@02 N.Y. 247, 253
(1911);Blue Cross of Cent. N.Y., Inc. v. Wheeli1l N.Y.S.2d 624, 626 (4th Dep’'t 1983).
Finally, a claim for unjust enrichment consistghree elements: tiat (1) defendant was
enriched, (2) at plaintif§ expense, and (3) equity and good conscience militate against
permitting defendant to retain what plaintiff is seeking to recov@riarpatch Ltd., L.P. v.
Phoenix Pictures, Inc373 F.3d 296 (2d Cir. 2004) (citiigjark v. Dabby 751 N.Y.S.2d 622,
623 (2002))see also Leibowitz v. Cornell Uni%84 F.3d 487, 509 (2d Cir. 2009).

The factual allegations in the complaamtd the inferences that can readily be
drawn from them provide plausible, and g even compelling, support for each of Chase’s
first three crossclaims. According to Chaseas fraudulently inducetb transfer $2.09 million
into an HSBC bank account that was otherwisgty and created for the sole purpose of
receiving the funds. Within days, $2.089 mitlie 99.05%, or all but $1,000, of those funds —
had been transferred out of the HSBCaaxtt into Kahan’s TD Bank account. These
allegations, accepted as true, establish that Katsaa result of fraud and mistake, received
money rightfully belonging to Chasenathat equity demands its return.

In support of its motion, Kahan raises separdhallenges toaeh claim. These

challenges boil down to three arguments: that Kadrad Chase had no direct dealings, so that
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Chase’s loss and Kahan's gain are not sufitty related to support Chase’s claims for
restitution; that Kahan was a bofde purchaser of the fun@d so was not enriched and
received no benefit upon their rgaie(other than the reasonable consideration for the gold and
platinum it delivered to Golden On Star Llited); and that equitgnd good conscience do not
weigh in Chase’s favor. All dfahan’s arguments are unavailing.

First, Kahan notes that by Chase’s own admission it did not receive payment
directly from Chase, and the parties were not ivifgt Privity and direct transfer of funds from
plaintiff to defendant are not elements of ttlaims for restitution asserted by ChaSee, e.g.
Mfrs. Hanover Trust Cp559 N.Y.S.2d at 708 (“It does not mattehether the benefit is directly
or indirectly conveyed.”S. When one party mistakenly makes a payment, and another benefits
from that payment, a quasi-coattual relationship is created, whigives rise to an obligation
to pay. See Cohen v. City Co. of New Y,&B3 N.Y. 112, 115 (1940) (“. . . ‘Having money that
rightfully belongs to another, eates a debt . . . .”” (quotirByxbie v. Wood24 N.Y. 607, 610
(1862))). Itis true that botstate and federal courts in NewrKdave held that the connection
between a plaintiff's alleged loss and a defendailéyed gain can in some circumstances be
too attenuated to create a quasi-contractlaioaship and support a claim for restitutidbee,
e.g, Sperry v. Crompton Corp8 N.Y.3d 204, 216 (2007) (relatidnp too attenuated where

consumers alleged they had paid inflated prioesires because defentta — manufacturers of a

° Specifically, direct payment amdivity between the parties are redements of a claim for money

had and receivedgee, e.g.Board of Educ. of Cold Spring Harbor Cent. Sch. Dist. v. Rettalé8aN.Y.2d 128, 136
(1991)(allowing action for money had and received where mafiegedly owed to plaintiffs was received by
defendants from third parties)claim for payment by mistaksge, e.gBlue Cross of Cent. N.Y., Inc. v. Whegler
461 N.Y.S.2d 624 (4th Dep’t 1983) (a claim for payment by mistake lies where defendant has Weoefited
plaintiff's mistaken paymengven where defendant was not the immediatgee), or a claim for unjust enrichment,
see, e.g.Sperry v. Crompton Corp8 N.Y.3d 204, 215-16 (2007) (“[A] plaintiff need not be in privity with the
defendant to state a clainrfonjust enrichment.”).
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chemical used by tire manufacturers +eavengaged in price-fixing schem@gistede’s Foods,

Inc. v. Unkechauge Natioh32 F.Supp.2d 439, 454 (E.D.N.Y. 20Qr@lationship too attenuated
where plaintiff cigarette vendailleged lost profits due to ndants’ unauthorized sale of
untaxed cigarettes). However, as allege€hgse, the relationship between Chase’s loss and
Kahan'’s gain is straightforward and proximatertain identified funds were removed from a
Chase account and placed into Kahan’s TD Bank account via a single intermediary. The claims
for restitution asserted by Chase require pajafo other, independerglationship between the
parties. “[T]he fact that money was transferred direfctiyn [plaintiff’'s possession] to
[defendant’s] (albeit by a thirgarty) is enough to sustain aih for unjust enrichment.”

Newbro v. Freed06-CV-1722, 2007 WL 642941, at *2 (2drCreb. 27, 2007). Indeed, it is &
long-standing principle dlew York law that a @lintiff may follow stolerassets as far as it can
trace them, and can recover its property froose with whom it has had no direct dealings.
See, e.gNewton v. Porter69 N.Y. 133, 136 (1887) (“The doctrine upon which the judgment in
this case proceeded, viz.: that the owner of nelgletisecurities stolen drafterwards sold by the
thief may pursue the proceeds of the salhne hands of the felonious takerhis assignee

without notice . . . is founded upon the plain@#tciples of justice and morality, and is
consistent with the rule in analogous casesdagp®n in courts of lawnd equity.” (emphasis
added)f Accordingly, Chase’s failure to allege ptyor direct dealings between itself and

Kahan does not defeat its claifes money had and received ypaent by mistake, and unjust

6 In its effort to refute this proposition, Kahan reliesoalibur Systems, Inc. v. Aerotech World

Trade, Ltd, 98-CV-1931 (JG), 1999 WL 1281496 (E.D.N.Y. Dec. 30, 1999). In that case, plaintiff sought to
recover from an individual defendant a sum of money it had paid to the defendant’s emiplogetl. | held that
plaintiff had failed to make out@aim for money had and receivelil. My holding was premised not on plaintiff's
failure to allege that the defendant received money directty flaintiff, but rather oplaintiff's failure to allege
that the defendant received the money atldll.
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enrichment.
Second, Kahan alleges that it receitieel funds in good faith and for full

consideration. Chase has not alleged othervigdan argues that Chdasas therefore failed to

state a claim for money had and received becassa bona fide purchaser, Kahan received no

benefit from the funds. Kahan confuses the substantive merits of Chase’s claims with the
pleading requirements they impose. Ultimatals | observed in denying Kahan’s motion to

dismiss the interpleader complaint, Chase chaprevail on its claim$or restitution if Kahan

can show that it received the funds in good fdftht it had no notice the funds were procured by

fraud, and that it gave commensuradue in exchange for the mone$ee T.D. Bank, N.A. v.
JP Morgan Chase Bank, N,A0-CV-2843 (JG) (ARL), 2010 WL 3310262, at *3 (E.D.N.Y.
Aug. 19, 2010)see also Albee Tomato, Inc. v. A.B. Shalom Produce Qd&$.F.3d 612, 615
(2d Cir. 1998) (“To qualify as a bona fide phaser [of misappropriated trust assets], the
transferee must take the property for valueaitkdout notice of breachf trust.” (internal
guotation marks omitted)). However, Kalsalleged status as bofide purchaser is an
affirmative defense, which Kahan bets burden of alleging and provin§ee Wood v. Nat'l
City Bank 24 F.2d 661 (2d Cir. 1928) (referring to bditge purchaser status as “a defense
which must be pleaded Micksville Props., LLC v. Wollenhaypt11 N.Y.S.2d 729, 730 (2d
Dep’t 2000) (defendant claiming to be bona fplechaser must predesufficient proof to
establish that he gave consiafigon for value and acted in gotadth without notice of unclean
title). If, at the summary judgment or trial glea Kahan makes a primecfe showing that it wes

a good faith purchaser for fair value, Chase will haveisprove the defeasn order to prevail

on its claims.See Maiorano v. GarseB86 N.Y.S.2d 190, 193 (2d Dep’t 2009) (party claiming
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bona fide purchaser status has a prima faciédouof showing it was a good faith purchaser for
value). At this stage in the proceedings, beer, Chase has not admitted to Kahan’s good faith
and fair value allegatiorlsand it was not required to affirmagily deny them as an element of its
crossclaims.See Solomon R. Guggenheim Foundation v. Lub@ll N.Y.S.2d 618, 624 (1st
Dep’t 1990) (“We hold that an isswé fact exists as to wheth#re [disputed asset] was stolen,
and that the burden of proof withspect to this issue is onfeledant, it being settled that a
complaint for wrongful detention contains every atagént of fact essential to a recovery where it
alleges the plaintif§ ownership of the property and thefendant’s possession and refusal on
demand to deliver..

Finally, Kahan argues that Chase has faitedllege that under principles of
equity and good conscience, Kahan should be regjtoresturn the disputed funds to Chase.
Kahan argues that the scalesqtiity cannot tip in Chasefavor because Chase’s own
negligence is to blame for the fraudulent transff money out of Yas account, Chase has not
alleged that Kahan is at fault for Chase’s l@sg] Chase has not alleged that Kahan did not

detrimentally rely on receipt of the disputethds. Once again, Kahan’s arguments go to the

For the purposes of this motion, | treagb allegations as denied and disregard tt&ee. supra
note 4.

8 In a somewhat related argument, Kahan asaédscharge for value” defense to Chase’s claim
for payment by mistake. Under this rule, “[a] creditor of another or one having a lien onranptbperty who
has received from a third persany benefit in discharge of the debtien, is under no duty to make restitution
therefor, although the discharge was gilsgrmistake of the transferor as to tmterests or duties, if the transferee
made no misrepresentation and did not have notice of the transferor's midBakejiie Wormsr/7 N.Y.2d at 367
(quoting Restatement (First) of Restitution § 14 (1937)) (misck the original). This defense would apply in this
case only if either Chase or Yamin whose account the money was transterad been indebted to Kahan for
the amount Kahan received. Neither party’s allegations sutiggghis is true. In any event, whether Kahan can
successfully invoke the “discharge for value” rule is irrefia this stage. The ruie applied in the New York
courts and the Second Circuit as a defense to a plaintiff's claim that it is entitled to recover funds transferred in
error. Banca Commerciale Italiana, N.Y. Branch v. N. Trust Int'| Banking C&g0 F.3d 190, 194 (2d Cir. 1998).
Chase does not bear the burden of raising and refuting this defense in its opedinggl@ad its failure to do so
cannot be grounds for granting Kahan’s present motion.
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merits of Chase’s claims rath#an to their legal sufficiencyWhere Chase’s allegations
support a claim that Kahan, in equity and goodscience, should retuthe funds that were
removed from Chase’s possession through fratidircumstances exist which make such
recovery inequitable, the burden of proving taat rests upon the party resisting paymeht.”
Hathaway v. Del. Countyt85 N.Y. 368, 370 (1906)lo support its first three crossclaims,
Chase must only allege factors weighing in fasforepayment sufficient to create a plausible

inference that equity demandstieution. As it has done gbthe burden is on Kahan to allege

° Kahan’s arguments concerning the equities aeteewith questions of fact — such as whether

Chase acted negligently and whether Kahan relied on rexfehpt funds — that cannot be decided on a Rule
12(b)(6) or Rule 12(c) motion. For instance, Chase alleges that it required three formgmhgotéssued photo
identification from the fraudster before it executed taadfer requests, and that once the transfers were made, it
promptly discovered the fraud and attempted to recall the wires. Whether Chase should have takeal additi
measures to prevent its loss is a quegtfdiact. A review of tle facts after the parties have had a chance to conduct
discovery may reveal that the equities favor Kahaee, e.gAaron Ferer & Sons731 F.2d at 115, 126 (claim for
money had and received was properly dismissed followwggabf evidence at bench trial, where evidence showed
that plaintiff's conduct was directly responsible fordss, and defendant had reasonably relied on plaintiff's
representations). In the meantime, Chase’s allegationsrs@pplausible inference that Chase is entitled, in equity
and good conscience, to recover the funds that weendiam its possession and transferred into Kahan's.
Specifically, to make out its claims for restitution, Chase did not need to allege that it acted

without negligence See Ball v. Shepar@02 N.Y. 247, 253 (1911) (identifying as a “well-recognized principle of
law” that “a party who pays money under a mistake of fact, to one who is not entitled thereto, must in equity and
good conscience be permitted to get it back . . . even though the mistake is the result of neghdieacé&rst
Co. v. Diamond186 N.Y.S.2d 917, 918-19 (1st Dep’t 1959) (*[M]oney paid under a mistake of fact may be
recovered back however negligent the party paying may have been in making the mistake, unless the payment has
caused such a change in the position of the other party that it would be unjust to require him to refund.” (quoting
Nat'l Bank of Commerce in N.Y. v. Nat'l Mechs.’ Banking Ass’n of B5YN.Y. 211, 213 (1873)%itibank , N.A.
v. Warner 449 N.Y.S.2d 882, 883 (N.Y. Sup. 1981) (plaintiff's negligence does not bar recovery in an action for
money had and received). Nor must Chase lsleged that Kahan acted wrongfullyee Diamondl86 N.Y.S.2d
at 918 (“While one seeking reformation must establistuaiumistake or mistake afe party and fraud of the
other, this is not a requirement when only rescission or the recovery back of moneyppayedsfor. Unilateral
mistake alone will support such claim.” (citilpsenblum v. Mfrs. Trust C&70 N.Y. 79, 85 (1936))Bimonds v.
Simonds45 N.Y.2d 233, 242 (1978) (“Unjust enrichment . . . does not require the performamgevafongful act
by the one enriched . . . . Innocenttiggs may frequently be unjustly enriched.” (citations omitted)). Finally, Chase
does not bear the burden of alleging Kaban did not rely on receipt of the fundSeller v. Prudential Ins. Co. of
Americg 237 F.Supp.2d 210, 223 (E.D.N.Y. 2002) (“[D]etrimental reliance is an affirmative defanseust be
raised in a responsive pleadings$ge also Bank Saderat Iran v. Amin Beydoun, B&5 F.Supp. 770, 774
(S.D.N.Y. 1983) (plaintiff could not recover on claim ofstaken payment where defendant was able to prove that
he changed his position in reliance of the payment and could not be made whole if restitution were orderec).

1 Chase’s allegations that it was actively defrauded by an unknown party that immediately
transferred the proceeds of its wrongdoing to Kahan readily distinguish this casedronesicited by Kahan in
which courts have dismissed plaintiffs’ unjust enrichirdaims for failure to plead that the equities favor
restitution. For instance, the plaintiffsimragon Inv. Co. Il LLC v. Shanaha854 N.Y.S.2d 115, 118 (1st Dep'’t
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all countervailing factors, and each party is esditlo present evidence in support of its position.
For the foregoing reasons, Chase hagdgtatclaim for money had and received,
for payment by mistake, and for unjust enrichment. Accordingly, Kahan’s motion for judgment
on the pleadings for failure to state a clairdesied with respect to Chase’s first three
counterclaims.
C. Chase’s Claim for Conversion
The fourth counterclaim that Chase asseahd that Kahan moves to dismiss on
the pleadings, is for conversion. UndemNéork law, “conversion is the unauthorized
assumption and exercise of the right on@nship over goods belomgj to another to the
exclusion of the owner’s rights.Thyroff v. Nationwide Mut. Ins. Ga160 F.3d 400, 403 (2d Cir.
2006) (internal quotation marks, citations, &madckets omitted). “Two key elements of
conversion are (1) plaintiff's possessory right or interesiténproperty and (2) defendant’s
dominion over the property or interference withn derogation of @intiff's rights.” Colativo
v. N.Y. Organ Donor Network, In@ NY.3d 43, 50 (2006) (citations omitted). Chase has
alleged that it has a possessotgiiast in the disputed fundsattKahan possesses no interest in
the funds, and that Kahan's assertion of owmprever the funds prevents Chase from taking
possession of them. Chase alleges that $2.09 million was in its possession and was taken from

its possession by means of frdddChase further alleges tH2.089 million of the fraudulently

2008), alleged only that they acted in poor judgment when investing money witdatgfemot that they lost assets
as a result of fraud or inliance upon mistaken facCf. Banca Commerciale Italiana, X.Branch v. N. Trust Int'l
Banking Corp.95 CV 10700 (LAP), 1999WL 217591 (S.D.N.Y. April 30, 1997) (granting summary judgment in
favor of defendant on unjust enrichment claim where plaintiff identified no reasaarisfer of funds other than its
own inexplicably poor judgmentff'd, 160 F.3d 90 (2d Cir. 1998).

12 While the funds were originally held by Chase in the name of an account holder, Yao, Chase has
allegedly reimbursed Yao for thellfamount transferred from the account.
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transferred assets ended up ia D Bank account in Kahan's narffeFinally, Chase alleges

that it demanded return of the funds from BBnk, and that TD Bank refused because Kahén
interfered by asserting its ovaaim of ownership. On the basis of these allegations, Chase has
stated a claim for conversion under New York law.

Kahan argues that money cannot be thgext of a claim for conversion. Its
argument is overstated. Under New York lawpney can be the subject of a conversion action
when it can be identified and segregated as a chattel caPagrie v. Whited77 N.Y.S.2d 456,
458 (3d Dep’'t 1984). As Kahan argues, New Yookirts have repeatedly held that account
holders cannot assert claims against their banks for convefsi@posit moniesSee, e.g.

Chem. Bank v. Ettinge602 N.Y.S.2d 332, 335-36 (1st Dep’'t 1993jiited Sys. Assocs. V.
Norstar Bank Upstate N.Y566 N.YS.2d 793, 794 (3d Dep’t 1991)xonomy Cars, Inc. v.
Citibank, N.A, 408 N.Y.S. 2d 951, 954 (2d Dep’t 1978). Tdesurts have explained that banks
and their customers are in a debtor-credit@ti@nship, and funds in a customer’s checking
account are, from the bank’s perspective,“specific and identifiable property.Norstar Bank
566 N.Y.S. 2d at 794. However, where a thirdy#to this relationship extracts specific,
identifiable sums from a particular accounggt funds can serve agthasis for a conversion
action. See, e.gNewbro v. Freed409 F.Supp.2d 386 (S.D.N.Y. 2006) (funds transferred by
broker from one client’s accoutd another were sufficiently ahtifiable to support a claim for
conversion)aff'd, 2007 WL 642941Republic of Haiti v. Duvalier626 N.Y.S. 2d 472, 475 (1st
Dep’t 1995) (“funds of a specific, named bankaatt are sufficiently iddifiable” to support a

claim for conversion)Payne 477 N.Y.S.2d 458-59 (“a persontied to a bank deposit which

13 As mentioned above, those funds are currently in an interest-bearing account under the control of

the Clerk of the Court.
17



has been paid to another persathaut authority . . . has a causkaction against the latter for
the money thereby received” where “the fumdguestion were clearly identifiable as the
proceeds of a specific named bank account.”).

Chase’s factual allegations provide ample supporinferring that the funds
removed from its possession are the same fthratsvere placed in Kahan’s TD Bank account.
Taken as true, Chase’s allegations that $2.ll&omwas transferred from Yao’s Chase account
into an otherwise empty HSBC account and, thithin days, $2.089 million was transferred
from the HSBC account into Kahan’s TD Baatcount, leave room for little doubt that the
funds placed in Kahan’s account were the samdd that were withdrawn from Yao’s account.
Chase’s allegations concern a specific amatidiable asset, whicban support a claim for
conversion. Accordingly, Chase has not failedttde a claim for conversion simply because the
property alleged to be wrongfully detained is money.

Second, Kahan argues that Chase’siclar conversion should be dismissed on
the pleadings because Chase has not allegelahain was complicit in the theft of the funds,
or that Kahan is anything oththan a bona fide purchasertbé funds. The absence of such
allegations from Chase’s pleadings progid® grounds for dismissing Chase’s claim for
conversion. No allegation @frongdoing by the defendant is necessary to state a claim for
conversion.SeeloPresti v. Terwilligey 126 F.3d 34, 42 (2d Cir. 1997) (“Wrongful intent
simply is not an element of an otherwise valid conversion clai@rintal v. Nat'| Surety Co.
254 N.Y. 468, 472 (1930) (it is “no excuse” im@nversion action that defendants “acted in good
faith and without knowledgef the theft”). See also Newbr@09 F.Supp.2d at 396-97 (“[I]t is

not a defense to conversion that one mistakeeligved that the property in question was their
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own.”), aff'd, 2007 WL 642941. Furthermore, as discdssgtensively above, while Kahan's
bona fide purchaser defense mayed¢iChase’s claims on the mefitd, is an affirmative
defense that Kahan has thedbem of alleging and proving.

Despite Kahan’s arguments to the contrary, Chase has stated a claim for
conversion. Accordingly, Kahan’s motion tsutiss Chase’s fourth counterclaim on the
pleadings for failure to state a claim is denied.

D. Kahan’s Assertion of Laches

Finally, Kahan argues that all of Chase’sssclaims are barrdxy the doctrine of
laches. To establish laches, Kahan must dloowelements: “(1) condtiby an offending party
giving rise to the situation complained of, (IBlay by the complainant esserting his or her
claim for relief despite the opportunity to do £8), lack of knowledge onotice on the part of
the offending party that the complainant would adsisror her claim for relief, and (4) injury or
prejudice to the offending party in the evémt relief is accorded the complainan€bhen v.
Krantz, 643 N.Y.S.2d 612, 614 (2d Dep’t 1996). The par¢eadings do not establish all four
elements as a matter of law, and the doctrinaaifes therefore does not provide grounds for
dismissing Chase’s crossclaims.

As applied in the Second Circuit, New k& doctrine of laches requires Kahan
to show that Chase delayed for an unreasonable period of time beforagstseimiterest in the
funds. See, e.gRobins Island Pres. Fund, Inc. v. Southold D889 F.2d 409, 423 (2d Cir.

1992). The pleadings do not suggest, let alone establish, unreasonable delay. Chase became

14 See, e.gNewton 69 N.Y. at 137 (“The rule that a thief cannot convey a good title to stolen

property has an exception in case of money or negotiablgises transferable by dediky, which have been put
into circulation and have come to the handbasfa fideholders.”);cf. Gruntal, 254 N.Y. at 474 (holding in
conversion action that “a holder in due coursaeagfotiable paper takes good title even from a thief.”).
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aware that Kahan was in possession of the displuinds in late September or early October
2009. It first formally asserted its inter@sthe funds in a legal proceeding on August 10, 2010,
when it answered TD Bank’s complaint in thiteirpleader action. Satty aside the question cf
whether ten months is ever anreasonably long time to wait bef@asgserting claims in a formal
legal proceeding, Kahan has not establishedtti@period constituted unreasonable delay in
light of the circumsinces of this casg. Indeed, if the timeline alleged in Chase’s pleadings is
true, Kahan cannot plausibly ma&keshowing of unreasonable delay.

The pleadings suggest that, far fromisgton its rights, Chase informed TD Bank
of its interest in the funds within wee&kdiscovering the fraud. Almost immediately,
approximately one month after the transfers leh completed, the United States initiated its
forfeiture action. While that action was pendi@iase did not initiatestown legal proceedings
or otherwise formally assert itsterest in the funds. As Kan itself has acknowledged, had the
government prevailed in its forfare action, the funds would habeen returned to Chas8ee
T.D. Bank, N.A.2010 WL 3310262, at *6 (citing 18 U.S.€981(e)). Kahan’s own arguments
therefore lead to the conclusion thiair from being “wholly unexcusedsee Benedict v. City of
N.Y, 250 U.S. 321, 328 (1919), Chase’s decisioavtait the outcomef the forfeiture
proceedings before taking action of its own weasonable. Within aeek of the forfeiture
action’s dismissal, Chase once again informedBBDK of its interest in the funds, and TD Bank
initiated these proceedings the following monitahan advances no argunb¢hat the approach

Chase alleges it took to protectdisserted interest was unreasonable.

15 In fact, the period of alleged delay that Kahan must establish was unreasonable is seven months,

not ten months. A defendant in New York cannot rely on the doctrine of laches where it wasethaba
plaintiff would assera claim for relief. Cohen v Krantz643 NYS 2d 612, 614. Kahan was aware by April 28,
2010 at the latest that Chase was likely to file a formal claim to the f@w\pr. 28 Tr. at 5, 12-14.
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Even if Chase’s actions had constitltenreasonable delay, the pleadings do not
establish that Kahan sufferedbstantial prejudice. A party mighe prejudiced either because it
changed its position in reliance o tplaintiff's delay, or becausée delay makes it difficult to
garner evidence to vindicate his or her right®¢bins Island959 F.2d at 424ee also O’Dette
v. Guzzardifll NYS2d 294, 295-96 (2d Dept 1994) (“Lackeapplicable where there has
been a considerable delay resulting in angesof position, intervention of equities, loss of
evidence, or other disadvantages.”). Kaharsdu# argue that it has suffered evidentiary
prejudice, but it does claim economic injuryaagesult of the alleged delay. New York’s
doctrine of laches reques a party to showamby that it is financially inconvenienced by the
claims asserted against it, but that it meéntally changed its position in reliance on the
opposing party’s delaySee, e.gSerdarevic v. Advanced Medical Optics, Jid& CV 7107,

2007 WL 2774177, at *5 (S.D.N.Y. 2007) (“Ecamic prejudice . . . may arise where a

defendant will suffer loss of monetary investments or incur damages which likely would have
been prevented by earlier suit.l)pve v. Spectoi627 N.Y.S.2d 87, 88 (2d Dep’'t 1995) (lachess

did not apply where defendants failed to demonstrate reliance and change of position resulting
from delay); Airco Alloys Div., Airco Inc. v. Niagara Mohawk Power Co39 N.Y.S.2d 179,

187 (4th Dep’t 1980) (“In order to show thatlh@s been prejudiced, a defendant must show
reliance and change of positimsulting from the delay.”Q'Dette, 611 N.Y.S.2d at 295-96
(applying laches where, “during the perioduhich plaintiff delayed commencement of the

action, the defendant changed her position tdihancial detriment” by spending thousands of
dollars over the course of five years on impng real property she believed to be hers).

Here, Kahan has not established as a mattaw that it changed its financial
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position in reliance on any delay by Chase. éujdased on the pleadings | doubt that Kahan
will be able to support any such claim even ugewelopment of the record. Kahan has been
unable to make use of the $2.089 million sincegibtvernment initiated its forfeiture action in
October 2009. The pleadings suggest thatralignce by Kahan since then on an assumpticn
that it possessed and could make use of those fuodlsl have been unreasonable regardless of
Chase’s participation or non-p&ipation in the forfeiture amin. That Kahan’s business may
suffer from its future inability to rely on accesghe funds during the pendency of this action is
no basis for dismissing Chase’s claims on the pleadings.

Kahan cannot establish all four requirddments of laches on the pleadifys.
Accordingly, its motion to dismiss Chase’s coual@ms on the basis of that doctrine is denizad.

CONCLUSION
For the reasons stated above, Kahan’s motion for judgment on the

pleadings with respect to Chase’s counterclaims is denied.

So ordered.

John Gleeson, U.S.D.J.

Dated: October 14, 2010
Brooklyn, New York

16 Chase maintains that laches is a purelytabjie defense that cannot be invoked against its

counterclaims, because they are legal claims or aredraatsuch under New Yolkw. Because Kahan cannot
establish the elements of laches as #ienaf law, | need not address at ttilme Chase’s argument that laches is
unavailable due to the nature of its asserted counterclaims.
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