Johnson et al v. Levy et al Doc. 54

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ENNIS JOHNSON, SHARON JOHNSON,

Plaintiffs,
MEMORANDUM OF
-against- DECISION AND ORDER

10-CV-3217 (ADS)(ETB)

JAY LEVY, DIANE LEVY, SUE CAMPBELL,

51 SMITH STREET L.L.C., its members,

managers, and/or assigh@gent or otherwise in

his/her official andndividual capacity,

Defendants.

APPEARANCES:

Law Offices of Frederick K. Brewington
Attorneys for the plaintiffs
556 Peninsula Blvd.
Hempstead, NY 11550

By: Frederick K. Brewington, Esq.
Kardisch, Link & Associates, P.C.
Attorneys for the defendants
53 N. Park Avenue, Suite 201
Rockville Centre, NY 11570

By: Josh H. Kardisch, Esq., Of Counsel
SPATT, District Judge.

This case arises from claims by PldfstEnnis Johnson and Sharon Johnson (“the
Plaintiffs”) that 51 Smith Street L.L.C. and asvner Jay Levy (collectively “the Defendants”)
violated federal and housing disunination laws by denying thethe opportunity to rent an
apartment based on Ennis Johnson’s HIV-positive status. This Court previously dismissed the
Plaintiffs’ claims pursuant to Federal Rule@ifil Procedure 12(b)(6) (“Rule 12(b)(6)") for

failure to state a claim upon which relief cangoanted, but did so without prejudice to the

Plaintiffs’ right to serve an amended comptainthin twenty dayof the dismissal.
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The Plaintiffs have filed an Amended Cdaipt and the Defendants again have filed a
motion to dismiss the Plaintiffs’ housing discrimination claims pursuant to Rule 12(b)(6) for
failure to state a claim. In addition, the Defemdéhave filed a motion fesanctions pursuant to
Federal Rule of Civil Procedure 11 (“Rule 11Hor the reasons set forth below, the Court
grants the Defendants’ motion dasmiss the Amended Complaiand denies the Defendants’
motion for sanctions.

|. BACKGROUND

The following facts are a condensed versiotheffacts as set forth in the Plaintiffs’

Amended Complaint. A more detailed recitationtha facts is set forth in the Court’s previous

decision Johnson v. LeyyJohnsonl), 812 F. Supp. 2d 167 (E.D.N.Y. 2011). The Court

assumes the parties familiarity with that decision.

A. Factual Background

The Plaintiffs Ennis and Sharon Johnsonaanearried couple. Ennis Johnson is HIV-
positive and receives public assistance from the Department of Social Services (“DSS”) in the
areas of medical and food services and hmguaccommodations, and also receives Social
Security Disability (“SSD”) income in the amount of $1,496.00 per month.

In or about November 2008, there was aifirehe Johnson’s then current apartment,
rendering them homeless. Aftemporarily living ina hotel, in January of 2009, the Johnsons
attempted to rent an apartment in a buildirgated at 51 Smith Street, Merrick, New York (“51
Smith Street apartment building”), which is owned by defendants 51 Smith Street L.L.C. and Jay
Levy. Although not clear from the complaint, tRintiffs state in their submissions to the
Court that, as a result of the fire, the D88came involved with supplying emergency aid”.

Specifically, the Plaintiffs state that “DSS agreegrovide a ‘one shot dédb the Plaintiffs, in



which DSS provides first months rent, the sagudeposit and brokerfge in order to aid
Plaintiffs in moving into a dwellig”. (Pls.” MTD Br. at 3.)

According to the Plaintiffs, Sharon caeted Levy on January 14, 2009 expressing her
interest in two available units. In this conaisn, the Plaintiffs coeind that Sharon informed
Levy that Ennis was a recipient of DSS and SSD governmental pubbtaass and that they
were in need of immediate housing. Initiallye ttohnsons indicated that they wanted the more
expensive unit, and Levy provided them withcdfer letter setting fdh the conditions for
leasing that unit. However, accordinghe Plaintiffs, a DSS caseworker named “Mrs.
Pearson”, contacted Levy and informed hivat Ennis only qualified for $1,275 per month in
DSS rental payments and therefore the Johnson&d only qualify for DSS funding for the less
expensive apartment, Unit C-3. As a result, Leaxysed the initial offer letter to reflect the
same conditions, but for Unit C-3. Levy providée typed version dhis letter to DSS on
January 27, 2009 for their review and approval {@ker Letter”). TheOffer Letter provided:

This is to confirm that | Wl provide you one-year lease for
apartment C-3 at 51 Smith Street, Merrick, NY at the monthly
rental of $1275. The conditions are two months security and the

first month’s rent must be paiat the lease signing and the rent
must be guaranteed by a governmental agency.

(Am. Compl., 1 38.)

That same day, after receiving the Offer Let2SS, with the knowledge and consent of
Levy, performed a health and safety inspmetof Unit C-3 and approved the apartment as
inhabitable. On February 5, 2009, Sharonwitt one of Levy’s employees, defendant Sue
Campbell (“*Campbell”), at the DSS officeshtempstead in order @cquire a document

reflecting that DSS would pay for the satpudeposit and first month’s rent.



Subsequently, Campbell drove Sharon totlgetDSS document notarized. According to
Sharon, during the course of this drive, she informed Campbell that Ennis was HIV-positive.
Sharon claims that immediatedyter she revealed this infoation, she overheard Campbell call
Levy and tell him that Ennis was HIV-positivd@hereafter, at a time unspecified in the
complaint, Levy allegedly advised Ennis “thee would not rent to anyone who was HIV
positive because children and elderly persosslegl at the apartment building located at 51
Smith Street, Merrick, New York”. (Am. Corhpf 53.) Later, after “numerous verbal
requests”, again, at an unspeciftede, Levy allegedly told thdohnsons that he denied their
application to lease Unit C-3 because Ennisrailepresented his employment status. (Compl.,
1157 &58.)

On February 10, 2009, attorney Robert lafp(“Halpern”) of Nassau Suffolk Law
Services, Inc. (“NSLS”), contéed Levy on the Johnsons behalftiscuss the denial of the
Johnsons application. According to the Johnsahen Halpern asked Levy why he had denied
their apartment application, Levy allegedly replieBrffis] has AIDS . . . | can’t have that in my
building”. (Am. Compl.,  68.) Based on his le¢lihat Levy had discriminated against him,
and that housing discrimination was a mattgoudilic concern, Ennis expressed his version of
the above-stated factsvarious news outlets.

As a result, on February 18, 2009, Levyntnenced an action against the Johnsons,
Halpern, and various media outlets in Newk/8tate Supreme Court, Nassau County for

defamation, among other causes of action (“the Defamation Action”)LeSsev. JohnsonNo,

2851/09 (N.Y. Sup. Ct., Nassau Cnty).



B. Procedural History

On July 14, 2009, the Johnsons commenceth8tant action against Jay Levy, his wife
Diane Levy, Sue Campbell, and 51 Smith Stre¢t C. asserting sixteen causes of action for
violations of federal and stas¢atutes as well as state comniaw based on alleged housing
discrimination and the subsequent Defaorathction (“the Initial Complaint”).

On September 30, 2010, the Defendants collectively moved to dismiss the complaint in
its entirety pursuant to Rule 12(b)(6) for faildcestate a claim. Prido the Court ruling on the
motion, the Plaintiffs voluntarilgismissed a number of causes of action, including their claims
against Sue Campbell.

By order dated September 19, 2011, the Coamtgd the Defendants’ motion to dismiss
the Initial Complaint in its entirety. Firdtecause the Plaintiffs had failed to allege any
individual misconduct by Diane Levy, or assert any causegiohamgainst her directly, the
Court dismissed the complaint as against Diaanvg/. The remaining causes of action subject to
the first motion to dismiss alleged that: (1Vvikeand 51 Smith Street L.L.C. were liable for
housing discrimination based on disability in @itbbn of the Fair Housing Amendments Act, 42
U.S.C. 88 3604(f)(2)(a), 3604(f)(1), & 3617; Eitlll of the ADA, 42 U.S.C. § 12182; § 504 of
the Rehabilitation Act of 1973, 29 U.S.C. § 7a4d the NYHRL, N.Y. Exec. Law § 296(2-a)
(the “housing discrimination claims”); (2) Leand 51 Smith Street L.L.C. violated the New
York State Anti-SLAPP statute, N.Y. GiRights Law 88 70-a & 76-a by commencing the
Defamation Action; and (3) Levy wdiable for breach of contract.

With respect to the housing discriminationiots, the Court set forth the law governing
disability discrimination claims under all four thfe statutes, and noted that, “common to all

housing discrimination claims under the FHA, NYHRADA, and the Rehabilitation Act is the



requirement that ‘a platiff show that he was qualified fan available benefit and was denied

that benefit”. Johnson B12 F. Supp. 2d 167, 180 (E.D.N.Y. 2011) (quoting Passanante v. R.Y.

Mgmt. Co., Inc, No. 99-CV-9760, 2001 WL 123858, at *5.(BN.Y. Feb. 13, 2001)). Because

the Plaintiffs premised their argument that they were otherwise qualified to rent the apartment on
the rental criteria set forth in the Offer Lettdre Court held that fi order to state a valid
housing discrimination claim, thed?htiffs were required to pleatat they met the Defendants'
objective requirements for the lease.” atl181. Ultimately, the resolution of the first motion to
dismiss turned on an interpretation of the Offer Letter.

In this regard, the partiessgiuted the meaning of thdlfiwing sentence in the Offer
Letter, which the Court referrdd as the “lease conditions premn”: “The conditions are two
months security and the first month's rent mugpdod at the lease signing and the rent must be
guaranteed by a governmental agenciccording to the Plaintiffs;'the requisite qualifications
for a one-year lease of Unit C-3me(1) two months security (“serity deposit”)and the first
month's rent to be paid tite lease signing, and (2) a guaesnby a government agency for the
security deposit and first month's rent”. &.181. By contrast, tH2efendants argued “that the
required “guarantee[ ] by a governmental agency” was for the ongoing rent payments, not the
initial amounts due.”_Id.

Applying the principles ofantract construction, the Courtltiehat the lease conditions
provision in the Offer Letter was unambiguous, trat “the only reason#dinterpretation of
the lease conditions provision is that the Plffswtvere required to dhin a guarantee from a
government agency for the remaining réué for the one-year lease period.” atl184.
Although the Plaintiffs had alleged that theytadsbed a guarantee from DSS for the security

deposit and initial month’s rent,éhiCourt noted that “the complaiis devoid of any facts from



which the Court can infer that, if given the oppoity, the Plaintiffs could have provided a
guarantee from a governmental agency for the ongoing rent payments &result, the
Court held that “because the Pl#iis have failed to plausibly algge that they were qualified to
rent Unit C-3, they have failed to statdidZdousing discrimination claims under the FHA,
ADA, Rehabilitation Act, and NYHRL.”_Id.Having dismissed the Plaintiffs’ federal claims, the
Court declined to exercisegplemental jurisdiction over theas¢ law causes of action.

Although the Court dismissed the Plaintiffsusing’ discrimination claims, the Court
granted the Plaintiffs an opportunity amend the complaint, stating:

First, while the Offer Letter is not ambiguous as to the
necessary conditions for a leaseesgnent, it is silent as to when
the conditions needed to be mAtthough the Plaintiffs have not
alleged that they could have abted a governmental guarantee for
the ongoing rent, such an abtion could, if properly pled,
plausibly support that the Plaintifisere “otherwise qualified” to
rent the apartment. . . .

Furthermore, as previouslynoted, the complaint makes
reference to a meeting between Sharon and Levy and a “verbal
contract” between Ennis and Lew¥hile these allegations are too
vague to support an inferencathhe Defendants conveyed lease
conditions outside of the Offer tter, they demonstrate that the
Plaintiffs may have additional information to include in the
complaint indicating that a crit@ was conveyed outside of the
Offer Letters.

Id. at 185.

On October 11, 2011, the Plaintiffs filed Amended Complaint reasserting their federal
and state housing discrimination claims as well as their state law claim that Levy and 51 Smith
Street L.L.C. violated the New York StatetABLAPP statute, N.Y. Civil Rights Law 88 70-a &
76-a by commencing the Defamation Action. Hmended Complaint contained essentially
cosmetic changes to the Initial Complasrtd included only one nesubstantive allegation,

namely the amount of SSD income that Ennis Johnson received per month.



C. Thelnstant Motions

On December 2, 2011, the Defendants filéMation to Dismiss ad For Sanctions and
Other Relief”. Subsequently, the Court advised the Defendants that, pursuant to Rule 11(c)(2), a
motion for sanctions must be filed sepanatelhus, on January 6, 2012, the Defendants filed a
separate “Motion for Sanctions”. In both motions, the Defetsdeontend that the Amended
Complaint not only fails to cure the deficiencieshe Initial Complaint relating to the Plaintiffs’
gualifications to rent the apartment, but also am# allegations thabatradict the Plaintiffs’
testimony in the Defamation Action. As a resthe Defendants seek to dismiss the Amended
Complaint for failure to state@aim pursuant to Rule 12(b)(@&nd for sanctions against the
Plaintiffs and/or the Plaintiffs’ coustfor violations of Rule 11.

[I. THEMOTION TO DISMISS

The Defendants contend that the Court sthaligmiss the Amended Complaint because
the Plaintiffs have failed to assert any allegatitthat they ‘could have obtained a governmental
guarantee for the ongoing rent’, or that thees ‘additional information to include in the
complaint indicating that a criteria was convepedtside the Offer Letters”” (Defs.” MTD Br. at
9 (quoting_Johnson B12 F. Supp. 2d at 185.) The Court agrees.

Under the now well-established Twomisttandard, a complaint should be dismissed only
if it does not contain enough allegats of fact to state a claim faglief that is “plausible on its

face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570, 127 S. Ct. 1955, 1974, 167 L. Ed.2d 929

(2007). In considering a motion to dismiss, @urt accepts as true the factual allegations set
forth in the complaint and draws all reasonablfergnces in the Plaintiffs’ favor. Zinermon v.

Burch 494 U.S. 113, 118, 110 S. Ct. 975, 979, 108 L. Ed. 2d 100 (1990); In re NYSE Specialists

Secs. Litig, 503 F.3d 89, 91 (2d Cir. 2007). Only if this Court is satisfied that “the complaint



cannot state any set of facts thatuld entitle the plaintiff toelief” will it grant dismissal

pursuant to Fed. R. Civ. P. 12(b)(&)ertz Corp. V. City of New Yorkl F.3d 121, 125 (2d Cir.

1993). The issue on a motion to dismiss is “not whether a plaintiff will ultimately prevail but

whether the claimant is entitled to offer emde to support the claims.” Todd v. Exxon Corp.

275 F.3d 191, 198 (2d Cir. 2001) (quoting Scheuer v RhadésU.S. 232, 236, 94 S.Ct. 1683,

40 L. Ed 90 (1974)).

The Court need not engage in a lengthyysiglto determine that the Plaintiffs’
Amended Complaint is subject to dismissalthe Amended Complaint, the Plaintiffs repeat the
allegations from the Initial Complaint that thexre “qualified” to rent the apartment because
they met the requirement in the Offer Letteaajovernment guaranteetbke security deposit
and initial monthly payments. For examplee Amended Complaint contains the following
allegations:

Defendant LEVY, as expressad the numerous lease offer
letters, agreed to provide RINTIFF ENNIS JOHNSON and his
wife SHARON JOHNSON with housing provided that a
governmental agency guaranteee timitial rent and security
payment. (Am Compl., T 44.)

Defendant LEVY knew or should have known, based on his
extensive experience in providingusing for DSS clients, that the
RENT GUARANTEE and/or itsequivalent [wherein DSS
guaranteed the initial payments only] provided by Plaintiff ENNIS
JOHNSON, was the equivalerdf the governmental agency
guarantee required in his severaldettof offer which states, “rent
must be guaranteed by a govasntal agency. (Am. Compl., |
50.)

Defendant Levy and DEFENDANT 51 SMITH STREET LLC,
through his extensive experienagith governmental agencies,
specifically DSS, knew or had feason to know that DSS would
in fact guarantee the initial rental payments and security deposit as
required. (Am. Compl., 1 72.)

The Court has already held that suttbgations fail to stat a claim for housing

discrimination because they do not plausibly alléngé the Plaintiffs were “otherwise qualified”

9



to rent the apartment. Despite again includivese allegations in the Amended Complaint, the
Plaintiffs do not attempt to reargtieat they support their claim.

Rather, in opposition to the instant motion, thaimlffs contend that they have plausibly
alleged that they were qualified to reng¢ tpartment because they could have obtained a
government guarantee for the ongoing rent paymzaged on their receipt of SSD benefits.
Specifically, the Plaintiffs arguat social workers/case mayeais engage in a “well known”
practice of assisting SSD income recipients with “setipdpank accounts wherein budgets
would be created and monies for rent paymesld be directly deposited into an account
established specifically for the payment of 88nand that “through thiprocess landlords are
guaranteed payment of this government subsidpdosons such as Plaiiféi’. (Pls.” MTD Br.
at 12-13))

The Plaintiffs identify the following three wa that SSD payments could be set up to
constitute a government guaranteg:direct deposit to theefendants bank account for the
monthly rent on the day PlaifftEnnis Johnson received his S$Byment; 2) Plaintiffs to
arrange for the Social Security Administratiordicectly pay the Defedants the monthly rent
from the Plaintiffs’ SSD income; or 3) Plaintiffig arrange to have a nfr-profit set up as the
payee through the Social Secuitgiministration that then payBefendants the rent from the
SSI benefits.” (Idat 13.) However, these allegatiars not in the Amended Complaint.
Rather, the Plaintiffs assert tleefacts for the first the time in their briefs in opposition to the
motion to dismiss and the motion for sanctions.

It is well-settled that the Rintiffs cannot amend their complaint through arguments in a
brief, and “such facts are thus irrelevantforposes of determining wther [the Plaintiffs]

[clomplaint should be dismissed for failurestate a claim.”_Pollio v. MF Global, Ltd508 F.

10



Supp. 2d 564, 568 n.1 (S.D.N.Y. 2009); see Ms€arthy v. Dun & Bradstreet Corpi82 F.3d

184, 191 (2d Cir. 2007) (stating that on a motion soiss the court’s review is “limited to the
facts as asserted within the four cornerthefcomplaint, the documents attached to the
complaint as exhibits, and any documents incaaal in the complaint by reference”); Wright

v. Ernst & Young LLR 152 F.3d 169, 178 (2d Cir. 1998) (a pastnot entitled to amend the

complaint through statements made in motion papers).

The Plaintiffs do not dispute that the abotated facts are not included in the Amended
Complaint, but rather argueatthe “Amended Complaint’s regfnce to SSI is sufficient to
allege that Plaintiffs were abte obtain a government guarante@é&y the rent”. (Pls.” MTD Br.
at 13). However, the Cauexplicitly rejectedhis exact argument in Johnsgrstating:

Although the Plaintiffs allege thughout the complaint that Ennis
Johnson was a qualified recipieof SSI and of DSS housing
subsidies generally, the complaiis devoid of any facts from
which the Court can infer thaif given the opportunity, the

Plaintiffs’ could have provided guarantee from a governmental
agency for the ongoing rent payments.

812 F. Supp. 2d at 184. The only new allegatiathénAmended Complaint, which is set forth
in paragraph 12 of the Amended Complainthis amount of SSD income that Ennis Johnson
received per month. Arguably, the fact thahis Johnson received monthly SSD income in an
amount greater than the amount of rent cauldport the Plaintiffs’ claim when read in
conjunction with the new facts and argumentdaeh in the Plaintiffs’ opposition briefs.
However, this additional allegation, on its oweannot cure the deficiency in the Initial
Complaint in light of the Court’s holding in Johnsottt, “a plaintiff's financial qualification is
not central to the determination [of whethegyttare “otherwise qualified”] where, as the
Plaintiffs allege here, therdlord had objective requirements812 F. Supp. 2d at 180 (internal

guotation marks and citations omitted).

11



Thus, the Plaintiffs have not sufficiently plédht they were otherwise qualified to rent
the apartment, and therefore have fattedtate a claim for housing discrimination.
Accordingly, the Court grants the Defendants’ motio dismiss the Amended Complaint.

Having dismissed the Plaintiffdmended Complaint, the Court must determine whether
there is a basis for permitting them another opity to assert their housing discrimination
claims based on the denial of theental application. Rule 15(af the Federal Rules of Civil
Procedure requires that courts freely grantégavamend “when justice so requires.” Fed. R.
Civ. P. 15(a). Thus, in the appropriate cages,the “usual practice upon granting a motion to

dismiss to allow leave to repleadCortec Indus., Inc. v. Sum Holding L,P49 F.2d 42, 48 (2d

Cir. 1991) (citations omitted). However, “[alstlict court has discretion to deny leave for good
reason, including futility, bad faith, undue delar undue prejudice tihe opposing party.”

McCarthy v. Dun & Bradstreet Corpt82 F.3d 184, 200 (2d Cir. 2007).

The Defendants dispute thatyaarrangement for direct pgesit of the Plaintiffs’ SSD
income would satisfy the requirement of a gowmeent guarantee, and therefore contend that
permitting the Plaintiffs to amend these claims would be futile. By contrast, the Plaintiffs argue
that direct rental payments from their SSBdme constitute a guaraet from a “governmental
agency” for the ongoing rent. Further, the Riffsncontend that this type of government
guarantee would have been sufficient to satisé Defendants’ requirements based on, among
other things: Levy’s experier of renting to tenants whieceive SSD income and DSS
assistance; Levy’'s knowledge thiae Plaintiffs received SSibcome; Levy’s knowledge that
DSS'’s guarantee of the initial payments was a ‘v deal”; and thfact that Levy provided
the Plaintiffs with the Offer Letter without anyrther inquiry into othesources of income or

their employment status.

12



At this preliminary stage, the Court cannderas matter of law with regard to what
constitutes a sufficient “government guaranteewbat the Defendants would have accepted as
a “government guarantee”. Moreover, to the eitkat the Defendants rely on the Plaintiffs’
deposition testimony from the Defamation Acttorargue that the Plaintiffs cannot, in good
faith, include allegations th#tey could obtain a government guarantee for the ongoing rent, the
Court explicitly held in Johnsonthat the Court could not consider these documents on a motion
to dismiss, holding:

[T]he Defendants contend thdiecause the Johnsons were
deposed under oath, subject toss-examination, and declined to
submit an errata sheet or affidavit correcting any statements made
during the deposition, the Courtrcaonsider the statements in
their depositions as admissions. véver, all of the cases cited by
the Defendants for this proptien, namely United States v.
Pfingst 477 F.2d 177 (2d Cir. 1973); United States v. De Sisto
329 F.2d 929 (2d Cir. 1964); United States v. Nuc8i63 F.2d
168 (2d Cir. 1967); and Unitestates v. Gonzalez-Cayt419 F.2d
548 (2d Cir. 1969), are distinguidila because they involved the
admissibility of prior testimony ati&d, not on a motin to dismiss.
The Defendants also argue thag Bourt can take judicial notice
of the deposition transcripts asrpaf the public record in the
Defamation Action.

Here, the Defendants contend that the Court can and should
take judicial notice of the deposition transcripts because they
constitute verified and swortestimony, which is more reliable
than the facts in an unverifieditial complaint. The argument that
a court can rely on previous tesbny on a motion to dismiss for
the purpose of contradicting facésserted in the complaint was
explicitly rejected by the Second Circuit in_Global Network
Communications, Inc. \City of New York 458 F.3d 150 (2d Cir.
2006). In _Global Networkthe court reversed a district court's
dismissal of a complaint for failure to state a claim because the
court relied in part on the gémony of the plaintiff's sole
shareholder and president in analated criminal proceeding. The
Second Circuit found this to beversible error because “not only
did the district court consider &xnal material in its ruling, it
relied on those materials to makéraling of fact ttat controverted
the plaintiff's own factual assestis set out in its complaint.” 458
F.3d at 156 (emphasis in original).

13




Thus, not only would it be reversible error for the Court to
consider the deposition trangus for the truth of the matter
asserted, but it would be improper for the Court on a motion to
dismiss to accept the statements in the deposition transcripts over
the facts asserted in the complaint. $&enuzzi v. Washington
Mut. Bank No. 07-CV-964, 2008 WL 3978189, at *6 n. 2
(E.D.N.Y. Aug. 21, 2008) (holdinghat on a 12(c) motion to
dismiss, the court “cannot considmatters outside the pleadings,
such as a deposition transcripofin another action]” and therefore
disregarding any references to thanscript that were outside the
scope of the pleadings).

812 F. Supp. 2d at 176—-77. The Defendants do teshpt to distinguish the above-cited cases,
or cite any authority at all fahe proposition that the Court cakegudicial notce of deposition
testimony from a prior action on a motion to dismiss. Accordingly, these statements do not
preclude the Court from grantinige Plaintiffs leave to repad their housing discrimination
claims based on the dendltheir rental contract.

Ultimately, the Court finds that the informati and arguments contained in the Plaintiffs’
opposition brief suggest that they may be ablgdasibly allege that they were “otherwise
gualified” to rent the apartmeniherefore, permitting the Plaiffs an opportunity to amend the
complaint would not be futile. Thus, the Coufbeds the Plaintiffs twenty days from the date
of this order to file a second amended complaint on their claims that the denial of their rental
contract violated the federahd state housing discriminatiorachs. However, in filing a
second amended complaint, the Plaintiffs aputoned against perfuneyg insubstantial or
cosmetic changes”, the inclusion of which mafject them and/or their counsel to sanctions

under Rule 11. Boyce v. New York City Mission S@&63 F. Supp. 290, 300 (S.D.N.Y. 1997).

Finally, the Court notes that, dime last page of their brief in opposition to the motion to
dismiss, the Plaintiffs requetstat the Court permit them an oppority to amend the complaint

to add an alternative cause of action for a®af income and disaliyi discrimination based

14



on the Defendants’ alleged policy of only renttogenants who were “working Section 8”. The
Court agrees with the Defendanthat this is not the proper method to seek to amend a
complaint to add an entirely new cause ofactiAccordingly, the Plaintiffs’ request to amend
the complaint in this regard is denied, withowjpdice to a renewal of ihrequest in a formal
motion that complies with the Federal Rules ofild?rocedure, the Local Rules of the Eastern
District of New York, and this Court’'sitlividual Rules and Rctices.

1. THE MOTION FOR SANCTIONS

The Defendants move for sanctions againsPlaetiffs and/or the Plaintiffs counsel on
the grounds that the allegationstie Amended Complaint fail to comply with the Court’s order
in Johnson,land contradict Ennis and Sharon Jams deposition testimony in the Defamation
Action.

As a threshold matter, the Plaintiffs arghat the Court should deny the motion for
sanctions because the Defendants failed to omith the Safe Harbor Provision in Rule
11(c)(2). Rule 11(c) provides a safe harbomwadnty-one days duringhich factual or legal
contentions may be withdrawn appropriately corrected inaer to avoid sanctions. Fed. R.
Civ. P. 11(c)(2)(A). “Rule 11 and principles ddie process requireah‘the subject of a
sanctions motion be informed of: (1) the sowtauthority for the sanctions being considered,;
and (2) the specific conduct or omission for whioh sanctions are beingrtsidered so that the

subject of the sanctions motion can preparefende.” Star Mark Mgmt., Inc. v. Koon Chun

Hing Kee Soy & Sauce Factory, Lt&82 F.3d 170, 175 (2d Cir. 2012) (quoting Schlaifer Nance

& Co. v. Estate of Warhpll94 F.3d 323, 334 (2d Cir. 1999)). “Tkafe-harbor provision is a

strict procedural requirement.”_Id¢An informal warning in the fom of a letter without service

of a separate Rule 11 motion is not sufficientrigger the 21—day safe harbor period.” Id.

15



Like the Defendants, the Court is confubgdhe Plaintiffs’ contention that it did not
receive notice proper nog of the instant motion. OnePember 2, 2011, the Defendants filed a
motion to dismiss the Amended Complaint.this motion, the Defendants requested that the
Court “sanction Plaintiffs and/or Plaintiffsbansel for knowingly and in bad faith making false
allegations and/or for failing to comply withe Order of this Court in service the instant
Amended Complaint”. (Defs.” MTD Br. at 14After the Court advised the Defendants that the
request for sanctions would not be considered Isecadiailed to comply with Rule 11(c)(2), on
December 9, 2011, counsel for the Defendantsaségtter by mail, email, and facsimile to
counsel for the Plaintiffs stating that they inteddo re-file the portion of the motion to dismiss
seeking sanctions as a separate motion, andhthdétter constituted notice of their motion
pursuant to Rule 11. (Kardisch Aff., Ex. LTwenty-seven days later, on January 6, 2012, the
Defendants filed the instant motion for sanctioiiée December 9, 2011 letter was attached as
exhibit “L” to the Affidavit of John H. Kedisch submitted in support of the motion.

Nevertheless, in opposition to the instant mutibe Plaintiffs argue that the Defendants
“filed their Motion for Sanctions with the Couptior to allowing Plaintiffs with any time in
between, no less the mandateeéty-one (21) day period eomend the allegedly offending
Amended Complaint”. (Pls.” Sanoti Br. at 10.) In so arguinthe Plaintiffs make no reference
to the December 9, 2011 letter, letra dispute that they receivied Thus, the Court credits the
Defendants’ contention that the December 9, 28ttér was served upon and received by the
Plaintiffs’ counsel.

Furthermore, the Court finds that there bamo dispute that tHeefendants in this case
satisfied the procedural requirements of the Stafidbor Provision set forth in Rule 11(c)(2) both

in spirit and in principle. ThBefendants served the Plaintifsth the December 9, 2011 letter

16



incorporating by reference the prewsly filed motion more tha@l days before they filed the
instant motion. With the exceph of allegations pertaining tmnduct that allegedly occurred
during the safe harbor period—which theutt does not consider—the grounds for the
Plaintiffs’ instant motion are idéical to what was sdorth in the procedally defective motion,
namely: (1) the Plaintiffs’ Amended Complafatls to comply with the Court’s order in
Johnson;land (2) the Plaintiffs included allegations in the Amended Complaint that directly

contradict their sworn testimony the Defamation Action. Segtar Mark Mgmt., In¢.682 F.3d

at 176 (“The motion for Rule 11 sanctions filed wiitle district court rested on substantially the
grounds set forth in the earlierotice of motion, undercuttingerargument that the motion did
not comply with the safe harbor requirement.”).

Accordingly, the December 9, 2011 letter inaogiing the previously filed motion “gave
[the Plaintiffs] notice of thalleged sanctionable conduct, dtite Plaintiffs] thus had the
opportunity to determine whether there wama-frivolous basis for the pleading”. lat 177.
Nevertheless, the Plaintiffsainot withdraw or otherwise o@ct the Amended Complaint.

Thus, the Court turns to the merits of the Defendants’ motion.

Rule 11(b) of the Federal Rules of Civil Prdoee states that an attorney who presents “a
pleading, written motion, or other paper” to the ¢ahereby “certifies” thato the best of his
knowledge, information, and belief formed aféereasonable inquiry, the filing is: (1) not
presented for any improper purpose, “such as to harass, cause unnecessary delay, or needlessly
increase the cost otiljation”; (2) “warranted by existinaw or by a nonfrivabus argument for
extending, modifying, or reversy existing law or for estabhing new law”; and (3) either
supported by evidence or “will likely have egrtiary support after &asonable opportunity for

further investigation or discovety Fed. R. Civ. P. 11(b). Thaurpose of Rule 11 “is to deter
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baseless filings in district court and . .resimline the administratn and procedure of the

federal courts.”_Cooter & Gell v. Hartmarx Cqrp96 U.S. 384, 393, 110 S. Ct. 2447, 110 L.

Ed. 2d 359 (1990).
In general, “the standard for triggeritige award of fees under Rule 11 is objective

unreasonableness.” Margo v. Weig$3 F.3d 55, 65 (2d Cir. 2000). This “standard is

appropriate in circumstances where the lawyleose submission is challenged by motion has
the opportunity, afforded by the ‘safe harbor’ psoon, to correct or vindraw the challenged

submission.”_In re Pennie & Edmonds L1323 F.3d 86, 90 (2d Cir. 2003). The Second Circuit

has cautioned that Rule 11 sanctions should EEl&with restraint”, Sdaifer Nance & Co. v.

Estate of Warhl194 F.3d 323, 333 (2d Cir. 1999), and, even where a court determines that

Rule 11(b) has been violated, the decision Ywbieto impose sanctions is not mandatory, but

rather is a matter for the countliscretion, Perez v. Posse Comita®ig3 F.3d 321, 325 (2d Cir.

2004). Although the Defendants do not identify #ipecific provision oRule 11 that the
Amended Complaint allegedly violated, theuBtaconstrues the motion as one asserting
violations of Rule 11(b)(3).

Rule 11(b)(3) provides in pertinent part thay presenting a complaint to the court, the
attorney signing or filing the complaint “ceré$ that to the best of the person's knowledge,
information, and belief, formed after an inquigasonable under the circumstances, . . . the
factual contentions have evidariy support or, if specifically sdentified, are likely to have
evidentiary support after a reasonable opportuoityurther investigation or discovery.” Fed.
R. Civ. P. 11(b)(3). To succeed on a Rule 11(b)(3) motion, the moving party must make “a

showing of objective unreasonableness on the part of the attorney or client signing the papers.

ATSI Commc'ns, Inc. v. Shaar Fund, Lt879 F.3d 143, 150 (2d Cir. 2009) (quotation omitted).
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A pleading violates Rule 11(b)(3) where “afteasonable inquiry, a coragent attorney could

not form a reasonable belief that the pleadingei grounded in fact.”’Kropelnicki v. Siegel

290 F.3d 118, 131 (2d Cir. 2002) (citation omitted); @seln re Pennie & Edmonds LLB23

F.3d 86, 90 (2d Cir. 2003). A statement of fathua a pleading “can give rise to the imposition
of sanctions only when the ‘particular allegatis utterly lacking in support.’ ” Kiobel v.

Millson, 592 F.3d 78, 81 (2d Cir. 2010) (quugiStorey v. Cello Holdings, L.L.C347 F.3d 370,

388 (2d Cir. 2003)). “Rule 11 neithpenalizes overstatement rearthorizes an overly literal
reading of each factual statement.” &l 83 (citation omitted).

First, the Defendants seek sanctions engtounds that Ennis and Sharon Johnson’s
deposition testimony in the Defamation Action &itly contradicts and/aronflicts with the
allegations of the Amended Complaint”. (BéfSanctions Br. at2.) Specifically, the
Defendants argue that both of the Plaintftknitted that they were only receiving a DSS
guarantee for the security deposit and first mantaht, and that, other than their monthly SSD
income, they would not be receiving Section &y other type of government assistance for the
ongoing rent. Accordingly, the Defendants conterad #imy representatidhat the Plaintiffs
were qualified to rent the apartment laeky factual support arttierefore constitutes
sanctionable conduct.

As an initial matter, althugh characterized as a motion sanctions, the Defendants
primarily use this deposition testimony to arguat tine Plaintiffs canndadtate a plausible claim
for housing discrimination. The Court agrees with Blaintiffs that this is simply an attempt by
the Defendants to avoid the Court’s ruling in Johnsttrai the Court cannot consider these
extrinsic documents on a motion to dismiss—whias previously notethe Defendants did not

adhere to on the insttmotion to dismiss.
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Furthermore, the Defendants argue thatRlantiffs’ prior testimony contradicts the
allegations in the Amended Complaint basedhenDefendants’ definition of an acceptable
government guarantee for the ongoing rent. Howesethe Court noteabove, the issues of
what constituted an acceptaglevernment guarantee, or whethex Biaintiffs would have been
able to obtain a government guarantee footingoing rent remain unresolved. Thus, at this
stage, the Court cannot say that any prior statements by theff3l#natt they would pay their
ongoing monthly rent from their SSD incomentradicts the allegaties in the Amended

Complaint. _Seé&'oung v. Suffolk County705 F. Supp. 2d 183, 215 (E.D.N.Y. 2010) (“If the

Young defendants, following discovery, can[] demaatstthat the factuallabations are false,
and were known to be false at the time offtlreg of the complaintpr that any other grounds
for sanctions exist, then they can renewrth®tion for sanctions at that time.”).

The Defendants also seek sanctions agtias®laintiffs and/othe Plaintiffs’ counsel
for their failure to comply with the Court’s order_in Johnspimgofar as they continue to allege
in the Amended Complaint that the Plaintiffsrergjualified to rent the apartment because they
obtained a rent guarantee from DSS for the $iyadeposit and first month’s rent. There is no
dispute that the Amended Complainpeats these allegations. (See,,édgn. Compl., 11 44,
50, & 72.) Indeed, in opposing the instant motibie, Plaintiffs’ counsel does not address these
duplicative allegations, and abandamy argument that they support a viable claim. Rather, the
Plaintiffs rely on new factual lelgations and arguments in thepposition briefdo support the
plausibility of their claims. In ¢ht of the Court’s holding in Johnsothiat the Offer Letter
unambiguously required a governmguarantee of the ongoing rent payments, the Plaintiffs’
counsel cannot reasonably arguat timere is or likely will beevidentiary support for the factual

contentions in the Amended Complaint that therf@léé were “qualified” to rent the apartment
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because they met the requirement in the Qfétter of a government guarantee of the security
deposit and initial monthly payment. Thuse hourt agrees with ¢hDefendants that the
inclusion of these allegations in the Amended Complaint constituted sanctionable conduct under
Rule 11(b)(3).

Having determined that Plaifis' counsel violated Rul&1(b)(3), the Court must now
determine whether to impose sanctions. “Caceurt determines that Rule 11(b) has been
violated, it may in its discretionmpose sanctions limited to what is ‘sufficient to deter repetition

of such conduct.”_Margo v. Weisg13 F.3d 55, 64 (2d Cir. 2000) (quoting Fed. R. Civ. P.

11(c)(2)); Perez v. Posse Comitgt@%3 F.3d 321, 325 (2d Cir. 2004) (“Even if the district court

concludes that the [submissionapaper] violates Rule 11, howasythe decision whether or not
to impose sanctions is a matter for the court'seigm.”). “To say thathe court has discretion,
however, is merely to say thaktlourt has a choice, not thatriay exercise the choice without

resort to reason; discretion,ather words, is not whim.” Milani v. International Business

Machines Corp., IncNo. 02-CV-3346, 2004 WL 3068451, at *2 (S.D.N.Y. Dec. 30, 2004).

Here, the Defendants seek sanctions on twargs, only one of which the Court finds to
be meritorious. Specifically, the Court agreleat the Plaintiffs’ counsel violated Rule 11 by
filing an Amended Complaint that vetied the Court’s order in JohnsonHowever, the
Defendants also failed to comply with the Court’s rulings in Johnsdéys Ipreviously noted, in
support of their motion to dismiss, the Defendamety heavily on the deposition transcripts of
Ennis and Sharon Johnson from the DefamaticibAc The Court dedicated a considerable
amount of time in Johnsortd explaining why the consideration of these documents on a motion

to dismiss was not only impropdmt constituted reversible erroNevertheless, the Defendants
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reasserted their argument thia¢ Court could properly consider these documents, without any
new authority or attempt to distinguitte cases cited by tt@ourt in Johnson |

Although it was the Plaintiffs’ action inlihg a deficient Amended Complaint that
necessitated further motion practittee Court finds that there hasen no showing of bad faith
on the part of the Plaintiffs’ counsel. Thtise Court denies the Defendants’ motion for
sanctions at this time. Howevéhnge Plaintiffs’ counsel is advisedat future submissions to this
Court containing allegations that are merely tiépe and lack factual support or that fail to
comply with the Court’s orders may geounds for sanctions under Rule 11.

V. CONCLUSION
For the foregoing reasons, it is hereby:

ORDERED, that the Defendants’ motion to dismiss the Amended Complaint pursuant to
Rule 12(b)(6) is granted, and it is further

ORDERED, that the Plaintiffs’ are afforded twenthays from the date of this order to
serve a second amended comglaiith respect to their housing discrimination claims on the
basis of the denial of the rahicontract, and it is further

ORDERED, that the Defendants’ motion for samets pursuant to Rule 11 is denied.
SO ORDERED.

Dated: Central Islip, New York
August 17, 2012

/g Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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