The Judge Rotenberg Center v. Blass et al Doc. 103

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

THE JUDGE ROTENBERG EDUCATIONAL CENTER,
INC,,

Aaintiff,
MEMORANDUM & ORDER
V. 10-CV—3628PKC)

GREGORY BLASS, CMISSIONER, SUFFOLK
COUNTY DEPARTMENT OF SOCIAL SERVICES,
COUNTY OF SUFFOLK,

PAMELA K. CHEN, United Sates District Judge:

Plaintiff The Judge Rotenberg Educational Center, Inc., (“*JRC”) seeks payment from
Defendants Suffolk County and Suffolk Countydaeiment of Social Services (“SCDSS”) for
educational and housing services that the pR®ided to a disabled young woman, referred to
as “RP,” between December 5, 2008 and Decerhbe2009. Before the Court are the parties’
cross—motions for summary judgment. For theesoms discussed below, Plaintiff’'s motion for
summary judgment is granted, and Defendamidion for summaryydgment is denied.

BACKGROUND

The JRC is a Massachusetts non—profit corpmahat operates a residential treatment

program and educational facility for childrendaadults with severbehavioral problems and

developmental disabilities. (Pl. 56.9 1.f The SCDSSinter alia, oversees the foster care

! Citations to “Def. 56.1” refer to Defendan8atement of Material Facts pursuant to Local
Rule 56.1. (Dkt. 99-2). Citations to “PI. 56.1” nefe Plaintiff’'s Statement of Material Facts
pursuant to Local Rule 56.1. (Dkt. 98-2.)

2 The Court construes any disputed facts inligte most favorable to the non—-moving party.
See Adickes v. S.H. Kress & C808 U.S. 144, 157-59 (1970). However, where a party either
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system in Suffolk County. Id. { 2.) The SCDSS’s Foster Caurrit ordinarily tries to place
foster care children in placements within New York State. (Def. 56.1 1 1.)

On March 26, 2007, Suffolk County Family Codudge Martha Luft ordered that RP, a
twenty—year—old emotionally and developmentaligyabled woman, be placed in the care and
custody of the SCDSS. (PI. 56.1 1 8-10.) April 11, 2007, the JRC agreed to care forRP.

(Id. 1 26.) The JRC and SCDSS entered into an Agreement for Purchase of Foster Care For
Children (“Agreement®, in which the JRC agreed to provitleusing and treatment services to

RP, in return for the SCDSS paying the JRCtlh@se services and arranging for RP’s discharge
from foster care when she aged out of the systdf. § 14.) The Agreement was to be in effect

until June 30, 2008. (Ex. 4 to Pl. Mem.)

(i) admits or (ii) denies witout citing to admissible eviden&acts alleged in the opposing
party’s Local Rule 56.1 Statement, theut shall deem such facts undisput&del ocal Rules

of the United States District Courts for theuthern and Eastern Distts of New York 56.1(c)—
(d) (“56.1 Statement”). Thus, a standalonetidtato a 56.1 Statement denotes that either the
parties have, or the Court has, determined the underlying factuatialtegabe undisputed.

Any citations to a party’s 56.1 Statement incogtes by reference the documents cited therein
unless otherwise noted.

% From the time RP was placed in foster cari tier transfer to the JRC on April 11, 2007, RP
resided in several foster Imes, group residences, and desitial schools, and was also
hospitalized a number of timegeafepisodes of self-injuriousehaviors. (Pl. 56.1 1 8.)

* The Agreement provided an elaborate list dirtigons that track New York Social Services
Laws and the Office of Family and Childr8ervices’ (“OFCS”) regulations. (Ex. 4 to
Plaintiffs Memorandum of Law in Support dfotion for Summary Judgent (“Pl. Mem.”)).
(Dkt. 98-6.)

® Defendants’ obligations under the Agremmrelating to RP’s discharge includeder alia,
written 90—day notice of discharge from foster care; post—diselsangervision relating to RP’s
safety, permanency, and well-bgimlischarge/aftercare servicgest—discharge supervision;
permanency discharge plannimgsistance to establish cortaith service providers and
community resources. (Ex. 4 to Pl. Mem.)

® Under New York Law, Defendants were responsible for supervising RP until her twenty—first
birthday on February 28, 200&eeN.Y. Soc. Serv. Law 8§ 398(6)(h) (“Commissioners of public
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On or about March 26, 2007, RP was transpdddte JRC's facilities in Massachusetts.
(Ex. 3 to Pl. Mem.) RP resided at, and receisetvices from, the JRC continuously thereafter
until December 15, 2009. (PIl. 56.1  64.) Becaus&&a minor when she arrived at the JRC,
she was assigned to the JRC’ddren’s program. (Def. 56.1  3.)

The parties agreed that after Bfed out of foster care, heeeds would be best met in
the adult program at the JRCId.( Def. Opp’ at 10.) Accordingly, on December 7, 2007,
approximately six months before RP aged olfoster care, the JRC and the SCDDS filed
paperwork with the New York State Office dfersons with Developmental Disabilities
(“OPWDD"), seeking funding for adukocial services for RP. (PIl. 56Y127.) In April 2008,
RP was found ineligible foadult funding by the OPWDD. Id. T 28.) On May 19, 2008,
Defendants were notified that RP was again el @PWDD services in a second step review.
(Id. 1 29.) On June 25, 2008, the OPWDD denietises to RP in its last step review(d.
30.) Five days later, on June 30, Riechgut of the foster care systenid. §] 31.)

The SCDSS subsequently submitted a request for an administrative fair hearing before
the New York Department of Health toatlenge the OPWDD'’s decision denying RP funding
for adult social services.ld. T 33; Ex. 6 to Pl. Mem.) The O¥DD agreed to pay the JRC for
the services it was providing RP, pendthg outcome of the appeal. (Pl. 5§.B84; Def. 56.1 1

7.) On September 9, 2008, the JRC sent a répaitte New York Officeof Mental Health

welfare and city public welfarefficers responsible under the prowass of a special or local law
for the children hereinafter specified shalV@agowers and perform duties as follows: . . .
Supervise children who have been cared for dway their families until such children become
twenty—one years of age or urttiey are discharged to their nyarents, relatives within the
third degree or guardians, or adopted.”).wdwer, the Agreement stipulated that the
Defendants’ financial respondity for funding RP’s stay athe JRC ceased on June 30, 2008,
the date when the JRC vocational progsmmool year endedEx. 4 to Pl. Mem.)

" Citations to “Def. Opp.” refeto Defendant’s Memorandum of Law in Support of Cross—
Motion & In Opposition to Plaintiff's Motion foSummary Judgementled 3/10/14. (Dkt. 99.)
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("*OMH"), stating that RP was in need of adséirvices and a residerit@acement. (Pl. 56.1 |
35.) In September 2008, the JRC and SCDSf wetified by the OMH that no housing was
available for RP, but that the JRC would be notified of any future openiltgql 36.)

On October 21, 2008, an administrative heganvas held to reconsider the OPWDD’s
denial of RP’s eligibiliy to receive services.Id. § 38.) On December 5, 2008, the New York
State Department of Health’'s Commissior@esignee rendered his decision denying RP
Medicaid eligibility to receie adult residential placement and treatment services through
OPWDD? (Id. § 41.) On January 12, 2009, the OPWDifrenl the JRC that it would not take
responsibility for RP’s care.ld. § 43.) The same day, the JRC staff contacted the SCDSS and
conveyed the OPWDD'’s adversiecision. (3d Am. Complf 38.) The SCDSS caseworker
instructed the JRC staff to bring RP ttee SCDSS'’s office in New York. (Pl. 5611 46.)
Plaintiff alleges that it assumed that RP wgagg to be placed in a new permanent placement
once she returned to New York. (Poisson’A#f.9.)

On January 14, 2009, JRC staff members accomgpd®P to the SCDSS'’s office. (Pl.

56.17 48.) The SCDSS caseworker told the JRC staff that there was no placement for RP, and

8 Defendants note that the 1.Q. threshold for applis to qualify for adult services changed just
before RP applied for OPWDD funding. According to Defendants, RP’s I.Q. made her too high
functioning to be eligible foan adult placement out—of—stémded by OPWDD. (Def. Opp. at
18.)

® Citations to “3d Am. Compl.” refer to Plaiffts Third Verified Amended Complaint, dated
1/11/13. (Dkt. 76.)

10 Citations to “Poisson Aff.” refer to the Affidéwof Nicole Poisson in Support of Plaintiff's
Motion for Summary Judgent, dated 2/14/14. (Ex. 34 to Pl. Mem.)



instructed them to take RP to a homeless shelteid. 17 49.) Plaintiff claims that upon
hearing this news, RP became “extremely agitafieegan] crying, and in a loud voice stat[ed]
that she would not go.” (Poisson Aff.  13.) Pidfiralleges that it woud have been unsafe and
inappropriate to leave RP in a homeless shelithout adequate supervision. (Pl. 56.1 { 52.)
Defendants claim that while itdischarge plan may havecloded the temporary use of
emergency housing resources, such as an @grpiacement facility oa homeless shelter,
there would have been adequatgervision. (Def. 56. 1 | 6, 21Defendants also state that
they did not anticipate a final discharge to anbtess shelter and that the Suffolk County Adult
Protective Services (“APS”) ould have opened a case fBP and begun the process of
obtaining an OMH placement withdladult services programld(11 4, 21.)

Instead of taking RP to the hetass shelter, the JRC staff transported RP back to the
JRC'’s facilities in Massachusetts until the Defents located suitableusing for RP. (PI. 56.1
1 53.) According to Defendants, the JRC did infarm the SCDSS that they were taking RP
back to Massachusetts. (Def. 56.1 1 28, 30.adutition, Defendants claim that the JRC staff
did not seek any clarificationdm Defendants concerning the spasfof the anticipated use of
emergency housing or a supervised homelestteshfor RP, pending the identification of a
permanent adult placementd.(f 29.)

The JRC notified the Court Examiner egmlist of the Suffolk County Model
Guardianship Part (“Guardianship Part’that RP had been essentially abandoned by the
SCDSS at the JRC. (Pl. 5@]157.) On March 16009, the Director of #nJRC filed a petition

under Mental Hygiene Law Articl81 (“Article 81 Proceeding”’)n Suffolk County Supreme

" While there is no material dispute about wihappened at the SCD3$Sffice, the parties
dispute whether Plaintiff was awaw#, should have been awareatiiRP would be transported to
emergency housing at a supervisemneless shelter. (Def. 58[27; Poisson Aff. § 12.)

2 The Guardianship Part is a division withire Suffolk County Family Court system.
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Court, seeking the appointment of a spegahrdian to appeal the OPWDD’s denial of
eligibility, and of a permanent guardian to actaasadult community resirce person to assist
RP with her transition back to New Yorkid(f 58.) The same day, the Guardianship Part judge
signed an Order to Show Cause appointing a aptsnporary guardian fdRP, for purposes of
filing a CPLR Article 78 Notice of Petition to appeal the denial of RP’s eligibility to receive
OPWDD services. Id. 1 59.) On April 13, 2009, the Cdwappointed a guardian for RPLd.(

60.)

The JRC incurred legal expenses bynatencing the Article 81 Proceedingld.(] 61.)

The JRC made it known to all pagievolved in RP’s case, including Defendants, that it was
expecting compensation for the services it was providing RP until a suitable placement was
found for RP. Id. 1 63.)

RP remained at the JRC until December 15, 2009, when she was discharged to a
community residence in Suffolk Countyld(f 64.) The same day, the JRC sent a statement to
the SCDSS and Suffolk County detailing $245,787uirpaid tuition charges for RP for the
period from December 5, 2008 to December 15, 200®.1(65; 3d Am. Compl., at p. 19-20.)

On April 29, 2010, the JRC sent a demand letitethe SCDSS requesting payment for the
services provided to RP. (3d Am. Compl53]) Neither Suffolk County nor the SCDSS has

paid the invoice sent by the JRE.

13 In an email exchange between Dean Schngfizener SCDSS Division of Children & Family
Services Administrator, and €gory Blass, Commissioner tife SCDSS, dated July 28, 2009,
Blass stated that the SCDSS would bear theoresbility of paying the JRC for RP’s stay from
December 2008 until OMH found a placement for H&x. 20 to Pl. Mem.; Dkt. 89 at 13.)
When asked during deposition why the JRC bill wasspaid, Blass testified, “I don’t know what
happened. | honestly don’t know.” (DepositionGriegory Blass, datke8/14/13, at 38:20-21.)
(Dkt. 98-23.) Blass speculated that this nrattas delegated to the finance divisioid. at
38:21-24.)



On May 18, 2010, RP’s special temporary guardapplied to the Guardianship Part
judge to discontinue RP’s Article 78 appealtieé OPWDD’s denial of funding because RP was
already in a community residence. (Pl. 5§.68). Over the JRC’sbjection, the application
was granted. Id. 1 69.)

DISCUSSION

l. Summary Judgment Standard

The standard for summary judgment is wedtablished. Summajudgment may be
granted only if the submissions thfe parties taken together “sholat there is10 genuine issue
as to any material fact and thie moving party is entitled tmdgment as a matter of law.”
FRCP 56(c)see Anderson v. Liberty Lobby, Ind77 U.S. 242, 251-252 (1986). “The moving
party bears the burden of establishing the absence of any genuine issue of materZal|&estt,”

v. City of Bridgeport Police Dep'613 F.3d 336, 340 (2d Cir. 201@ge Salahuddin v. Goard
467 F.3d 263, 272—-73 (2d Cir. 2006), after which liheden shifts to the nonmoving party to
“come forward with specific evidence demonstrg the existence of a genuine dispute of
material fact.” Brown v. Eli Lilly & Co, 654 F.3d 347, 358 (2d Cir. 201%ge also F.D.I.C. v.
Great American Ins. Cp607 F.3d 288, 292 (2d Cir. 2010). A pulige of fact is “genuine” if
“the [record] evidence is such that a reasong@lolg could return averdict for the nonmoving
party.” Anderson477 U.S. at 248.

The nonmoving party can only defeat summaidgment “by coming forward with
evidence that would be sufficient, all reasonable inferences were drawn in [its] favor, to
establish the existence of” a factual question that must be resolved atSpiaklli v. City of
N.Y, 579 F.3d 160, 167 (2d Cir. 2009) (intdrrmuotations and citations omittedee also
Celotex Corp.v. Catrett 477 U.S. 317, 323 (1986). “The mere existence of a scintilla of

evidence in support of the [non—-movant’s] positaii be insufficient; there must be evidence
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on which the jury could reasorglfind for the [non—-movant].” Hayut v. State Univ. of N.Y.
352 F.3d 733, 743 (2d Cir. 2003) (quotiAgderson477 U.S. at 252kee also Lyons v. Lancer
Ins. Co, 681 F.3d 50, 56-57 (2d Cir. 2013gffreys v. City of N.Y426 F.3d 549, 554 (2d Cir.
2005). The nonmoving party canraxoid summary judgment simphy relying “a conclusory
allegations or unsubstantiated speculatideffreys 426 F.3d at 554 (quotations and citations
omitted); see also DeFabio v. East Hampton Union Free Sch.,[#&8 F.3d 71, 81 (2d Cir.
2010); and must offer “some hard evidence showing that its version of the events is not wholly
fanciful.” Miner v. Clinton Cnty.541 F.3d 464, 471 (2d Cir. 2008 determining whether a
genuine issue of fact exists, the court miestolve all ambiguities and draw all reasonable
inferences against the moving partylajor League Baseball Propdnc. v. Salvino, In¢.542
F.3d 290, 309 (2d Cir. 2008).
Il. Restitution

In this case, Plaintiff asserts a cause dfoacarising under the doate of restitution.
Plaintiff argues that it is entitled to restitut because (1) Defendants owed RP a duty, both
under the Agreement and severaleststhtutes, to prepare for hesaharge from foster care; (2)
Defendants breached this duty of care; and (Fgmants created an emergency situation that
placed the JRC in a position where it had to act idiately to prevent RP from being harmed or
harming others.

As articulated by the Restatement (Third)Rstitution and Unjust Enrichment, (“Rest.
3d. Rest.”), “a claimant who acfwoperly to perform the defeant’s duty in an emergency
threatening public health or safety has a claim in restitution to recover the reasonable cost of

performance, even if the defenddrds denied liabilityand rejected the claiant’s services.”



Rest. 3d. Res§ 22 cmt. a, (2011). Where a plaintiff esititled to restitution for performing a
duty of the defendant, it is governleg the following considerations:
(1) A person who performs another’'s dutya third person or to the public is
entitled to restitution from the other ascassary to prevent unjust enrichment, if
the circumstances justify the deoisito intervene without request.
(2) Unrequested intervention may be justified in the following circumstances:
(b) the claimant may be justified iperforming anothes duty to furnish
necessaries to a third person, to avoid imminent Harthe interests of the
third person; and
(c) the claimant may be justified in penfning another’s dutyo the public, if
performance is urgently required for thetection of public health, safety, or
general welfare.
d. § 22*
According to the Restatement, the plaintifist establish the following four elements:
(1) a duty was owed to a third person; (2) ¢heras a degree of urgency; (3) there was some
obstacle to a prior agreement; and (4) the perdoice of another’s duty without request when
the [plaintiff] is a proper party to interveneld.] Here, there is no dispute that the last three
elements are established. Fitbigre was an emergency situatioa,, that RP was going to be
left at a homeless shelter or other emeoyehousing until appromte longer—term housing
could be secured. Given RP’s history of &ggion and violence, thtRC had a reasonable
concern about RP’s safety and the safety ofd@taysund her. Secondetie was an obstacle to

the prior agreement between the JRC and S&€Dsince Defendants not only disclaimed any

responsibility for RP, but expresdijrected that she be takentbh® homeless shelter. Third, the

1 The Court notes that a restitution claim unestatement (First) of Restitution §§ 112—15
(1937) could also be made here. Howesarce the Rest. 3d Rest. § 22, discussgutg
combines the rules stated in Restatement jFofdRestitution 88 112—15, a separate analysis is
not necessatry.



JRC was an appropriate party to interveneit amas the institution that had been housing and
providing services to RP for ovaryear prior to the emergenthat arose on January 14, 2009.

The main inquiry here is whether Defendamiged a duty to RP and/or the public under
the particular circumstances of this c&eDuty is a flexible concep Its existence depends on
calibrating legal obligation® factual contexts.”Consol. Edison Co. of New Yoi&30 F.2d at
1127. 1t is clear that Defendants had a duty, iraddsy contract, statutesnd regulations, to
assist RP in her transition from foster care to an adult placement facility. Defendants’ breach of
their duty created an emergency situatiomt tthe JRC mitigated, creating a basis for
restitutionary recovery. The Court will analyze Defendadtdy to RP under the Agreement
and the relevant state statutes and reguiatiand Defendants’ breach of that duty.

A. The Agreement Between the JRC and SCDSS

Under the plain terms of the Agreement féelants owed RP, a third—party beneficiary
of the Agreement, a duty to prepare for hergitgon out of foster care. Defendants breached
this duty by failing to (1) provide RP with aadequate permanency discharge plan; (2) issue
written notice of discharge ninetyays prior to RP’s dischardeom foster care; (3) appoint a
community resource person to assist RP withttarsition from foster care; (4) and provide RP

with proper post—discharge supervision.

1> SeeRest. 3d Rest. § 22 cmt. h (“As withyaclaim under § 22, a recovery under subsection
(2)(c) is restricted to expendras that discharge a duty of ttiefendant as opposed to a duty of
someone else.”)d. (“If the defendant’s dutyhe existence of an engemcy, the benefits of the
claimant’s intervention, and the impossibildfaction by the defendaate all clear, the
claimant’s entitlement to restitution ¢ear as well.”) (emphasis addedhited States v. Consol.
Edison Co. of New York80 F.2d 1122, 1127 (2d Cir. 1978) (“Tiasis for recovery in this
case is that the [United States] performed Coisdfds duty to acquire and maintain adequate
supplies of electrical power under emergenmyditions with the clear intent that it be
reimbursed for its costs.”).

10



1. Defendants’ Failure to Provide RP wiroper PermanencRischarge Planning

Under the Agreement, Defendants owB# a duty to provide her with proper
permanency discharge planning. (Ex. 4 to Plm\)e Defendants argue that it had a permanent
discharge plan, namely, that R®uld receive funding from OPID, allowing her to transition
into the JRC’s adult program aftshe aged out of the fosterreasystem, at which point the
SCDSS'’s role would have erdle (Def. Opp. at 13.) HowekeDefendants’ obligation to
conduct permanency discharge planning under the Agreement was not contingent upon RP
receiving OPWDD fundingDefendants, therefore, were not egkd of their duty to provide RP
with a proper permanency discharge plactause OPWDD funding wadenied or simply
because Defendants sought OPWDD funding for RP.

Furthermore, Defendants had notice & gossibility that OR/DD funding would be
denied and ample time to prepare an alternaehdrge plan for RP that did not require these
funds. RP was first deniecdPWDD funding in April 2008 (“Apl Decision”), approximately
two months before RP aged ooft foster care, and approximtecight months prior to the
OPWDD's final denial of funding® The April Decision put the 0SS on notice of the need to
make alternate and/or contingent plans for RRigsition. Defendantdailure to demonstrate
any serious attempt to prepare RP’s discharge from foster eaafter the April Decision was a

clear violation of the Agreement.

18 As discussed, the OPWDD paid for RP’s g=es at the JRC perj its final decision.
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2. Defendants’ Failure to Prade a Discharge Notice
Under both the Agreement and state regulatipiefendants owed RP a duty to provide
her with a written notice of discharge (“Discharfjlotice”) at least ninety days prior to her
discharge from foster care. (Ekto Pl. Mem.) The Discharge Notice was intended to establish
a plan to address issues tilg to RP’s safety, permangnand well-being upon her discharge
from foster caré® (Pl. Mem. at 17-18.) Defendantsiah that by the time the OPWDD finally
denied funding in December 2008, RP had alreaey @yt of foster care, and thus, it was “not

feasible for defendants to pase the 90 day discharge notic¢d.{Def. Opp. at 13—-14.)

7 Under 18 NYCRR § 430.12, Defendants are reglio submit written notice of discharge at
least ninety days prior titve day of discharge and to issuaasition plan ninety days prior to
the scheduled discharge datattimcluded “specific optionsn housing, health insurance,
education, local opportunities for mentors aodtinuing support services, and work force
supports and employment services. The transitian plust be as detailed as the foster child
may elect.” Id. at 88 430.12(f),(j).

18 Under the Agreement, the Discharge Notice esstes the following issues relating to RP’s
safety, permanency, and well-beilit)) appropriate housing thategpected to be available for
at least 12 months from the date of dischasgecured; (2) RP has sufficient income; (3)
medical assistance coveragavailable upon discharge; (4) atgements have been made for
RP to receive documents such as a birth ceatii, social security card, medical records, and
education records at the timedi$charge; (4) an adult permagnesource is available or is
being sought to provide emotidriuidance upon her discharge) éy safety concerns related
to her discharge from foster care are being addesand (6) arrangemeiitave been made with
service providers for services that she wikdepon discharge. (Pl. Mem. at 17-18.) Although
Plaintiff failed to provide the portion of the Agement that addresses the Discharge Notice,
Defendants have not objected to Plaintiffpresentation or provided the full agreement.
Therefore, the Court accepts as undisputea#fiés representation of these provisions.

19 Defendants also argue in the alternatlaiming that th&SCDDS provided written

notification to RP of her imminent discharge fréoster care services at least 90 days before
discharge as required by the Agreement and OfegG&ations. According to Defendants, the
notice requirement “was substeatiy complied with in the form of the submission of the
permanency hearing checklist and report tidduCounty Family Court on or about October

16, 2007, months in advance of RP’s reaching tleeod@1 in February 2008 and the end of the
educational/vocational program at JRC in J20@8.” (Dennis Nowak’s Affidavit in support of
Defendants’ Memorandum of Law in SupporiG@rfoss—Motion & In Opposition to Plaintiff's
Motion for Summary JudgmentNowak Aff.”), dated 4/9/14, & 15.) (Dkt. 99-25.) However,
this checklist does not satisfy the requiretsesf the Agreement and OFCS Reg. 18 NYCRR 88
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This is the same faulty reasoning that theu@ rejected with respect to the Defendants’
duty to prepare a discharge plan for RP. Ag#&iefendants’ assumption that RP would receive
OPWDD funding did not relie them of their duty to prepatiee Discharge Notice. Neither the
Agreement nor OFCS Regulations provide foeaoeption to the DischaggNotice requirement
based on the denial of OPWDD funding, redmsd of when that decision is finalized.
Therefore, under the terms of the Agreemend atate regulations, Defendants breached their
duty by failing to prepare the Discharge Notice nirtiys before RP aged out of foster c3re.

Defendants argue that even if they didk mionely or properly provide RP with the
Discharge Notice, it did not prejudice RP e JRC in any way. (Def. Opp. at 13-14.)
However, Defendants’ violain of its duty to prepare ¢h Discharge Notice, and the
accompanying transition plan, contributed directly to the urgent situation faced by RP on January
14, 2009, when the only housing option availatdeher was a homeless shelter or similar
emergency housing, with few or no sai@ervices to assist her imtisitioning out of foster care.

If Defendants had timely and properly issueé fhischarge Notice, there could have been
alternate arrangements in place for RP indhent OPWDD funding was denied, as happened,
and the urgent situation thagquired the JRC to act would have been avoided.
3. Defendants’ Failure to Appoint aidult Community Resource Person
Plaintiff also alleges that Defendants bresttlits duty to appoinan adult community

resource person to assist in the caring, aidind,@anning for RP’s transition from foster care,

430.12(f), (j). Therefore, Defendants breachedlity to RP by neglecting to submit a proper
Discharge Notice.

20 Further, RP was first denied funding fré@d®PWDD in April 2008, apmximately two months
before RP aged out of foster care. At theyveast, this should ke put Defendants on notice
that RP may not be eligible for OPWDD funding and that they would need to find alternative,
appropriate placement for her prior to June 30, 2008.
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as required by the Agreement. Defendants arppat the JRC was RP’s community resource
person after she was discharged from fosteg @ar2008, and that the JRC failed to care, aid,
and, plan RP’s transition frofoster care. (Def. Opp. at 1Mowak Aff.  21-24.) However,
the Agreement clearly dictates that Defendantsth@RC, were responsible for RP’s discharge
planning. (Ex. 4 to Pl. Mem.) Thus, the SCD&8e the responsibility of appointing an adult
community resource pers@mior to RP’s discharge from foster care, and its failure to do so was
a violation of the AgreementThe fact that Defendants did nptovide RP with a community
resource person is particularly alarming giveat she had no family, friends, or responsible
adults to advocate for her, tleby necessitating the JRC’s intertien to seek the appointment
of a guardian to assist RP in transitioning frimster care to a suitable adult placement.
4. Defendants’ Failure to Provide Bper Post—Discharge Supervision

Defendants also breached their duty under Algreement to provide RP with proper
post—discharge supervision. Hepost—discharge supervision RP was cruciato protect not
only RP, but members of the public who would dmming into contact with her, particularly
those unaware of RP’s disabilities, which, tahes, manifested aaggression and violent
behavior. (3d Am. Compl., 1Y 41, 60; Ex. 1 to Pl. Mem.) Defendants knew as early as April
2008 that RP may not be eligible for OPWRIihding, but sat idly by, awaiting the OPWDD'’s
final decision. As a result, when the OPW@Bnied RP’s benefit;h December 2008, RP had
already aged out of foster care, without agar plan for her post—discharge supervision.

Defendants argue that there would hawerb adequate supervision at the homeless
shelter, and that she would not have been peznthndischarged there. (Def. Opp. at 16.)
However, the Court is not persiead that the type devel of alleged supervision in a homeless

shelter satisfies the terms of the Agreement, /&P remained there only for a short time.
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Given RP’s history of agression and violent betiar, Defendants shouldave engaged in more
thorough planning to assure that RP was supedvin a manner thatould not endanger her
safety and the safety of those around her.felaants’ failure to arrange for adequate post—
discharge supervision for RP crehtn urgent situation in which JRC interceded to care for RP
until more suitable housing could be located.
B. Defendants’ Violation of Social Services Law § 398
Social Services Law § 398 requires that, wlaefoster child is @iced outside of New
York state, the social services official inacge, such as the Commissioner of SCDSS, must
submit a report on the child’'s needbr services after she réms the age of twenty—one in
anticipation of her return to New York, if tli@mmissioner determines that the child will need
services as an adulSpecifically, it states:
13. (a) In the case of a child with handicapping condition who is placed,
pursuant to this chapter, in a fosterecagency or institution located outside the
state, and who attains the age of eightélee social services official shall:
® determine whether such child will need services after the age of
twenty—one, and, if such need exists;
(i) assess the nature of the services required,;
(b) Upon the written consent of the patr®r guardian, th department shall
submit the report received pursuant to geaph (a) of this subdivision to the
council on children and families.
(c) When a child’s report is submitted to the council on children and families
pursuant to this subdivision, the counsfiall cooperate with adult service
providers, such as the departmentsotial services, the office of mental
retardation and developmental disabilitidge office of mental health and the
office of vocational rehabilitation of theducation department in planning and
coordinating such child’s return to WeYork state for adult services. The
council shall arrange with the appropeiatate agency for the development of
a recommendation of all appropriate-state programs operated, licensed,
certified or authorized by such ageraryd which may be available when such

child attains the agef twenty—one. . . .

N.Y. Soc. Servs. Law 8§ 398(13).
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There is no dispute that RP neddadult services after sherad twenty—one. (Def. 56.1
9 3; Def. Opp. at 10.) Accardyly, pursuant to Social Seces Law § 398, Defendants had a
duty to submit a report on RP’s needs for smwi(“Report”) after she reached the age of
twenty—one to the Council on Children and FamilfgCOCF”). Defendants concede that they
did not send the Report to the COEF(Def. Opp. at 15.) However, Defendants argue that this
error alone did not cause tlikelay in locating and obtaininBP an adult placement within
Suffolk County. [d.)

While this particular error may not have bdbkea sole cause of the delay in finding RP an
adult placement, Defendants understate the negetipact of their failure to send the Report to
the COCF. Defendants ignore the importanchefCOCF in cooperatingith the appropriate
state agency to plan and coordinate a childgrreto New York State for adult services. The
COCF acts as a safety net when situations arise, as in RP’s case, where the individual is hard to
place and where eligibility ises arise between OPWDD and &M Defendants contend that
the COCF's ability to coordinate SCDSS'’s effortishvthose of state agencies is “aspirational in
nature, requires coopei@n of all parties and has no apparent enforcement authority.” (Def.
Opp. at 15.) Regardless of Defendants’ viewhef efficacy of the COCF, which the Court does
not adopt, Defendants cannot deny that they hadtatory duty to send the Report to the COCF,
and they breached that duty when they failed to do so.

C. Another Planned Permanent Living Arrangement (“APPLA”)

On October 16, 2007, Judge Luftdered that RP be dischad) from foster care to

APPLA, with a permanency resource persiesignated by SCDSS (aththan LP, RP’s

%L Instead, on December 7, 2007, Defendants sent a Report to the Long Island Developmental
Disabilities Services fiices (“LIDDSO”), OPWDD'’s regionabffice. (PIl. 56.1 1 27.) However,
under Social Services Law 8 398, Defendants wexjaired to send the Report to the COCF, not
LIDDSO.
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mother), and in the interim, RP could remairthe JRC. (3d Am. Compl. 11 20-21.) APPLA is
a “permanency planning goal to assist foster gareh in their transition to self—sufficiency by
connecting the youth to an adult permanency respuwequipping the youthith life skills and,
upon discharge, connecting the youth with any adetcbmmunity and/or specialized services.”
18 NYCRR § 430.12(f). APPA sets forth the rules and regulations the SCDSS and other local
districts must adhere to in pi@ng for the discharge of a child from the foster care system to
APPLA. APPLA,inter alia, provides the following:

No child may be discharged to ahet planned living arrangement with a

permanency resource, unless the child haresidence other than a shelter for

adults, shelter for families, single-room occupancy hotel or any other congregate

living arrangement which houses more than 10 unrelated persons and there is a

reasonable expectation that the residenidler@main available to the child for at
least the first 12 months after discharge.

Id. at § 430.12(f)(3)(i)(c).

Under APPLA, Defendants we prohibited from discharginBP from foster care to a
shelter, single room occupgntotel or any other housing siion that was not reasonably
expected to last for more than one year. “Thesgrictions are an impamt tool in preventing
the poor outcomes that characterize formstdioyouth around the country. . . including lower
high school graduation rates, higher unemploytmates, increased rates of incarceration, and
disproportionally high represetian among the homeless populatiéh."Defendants’ decision
to discharge RP to a shelter, even if for aftpaxiod, was a dii violation ofDefendants’ clear
duty under APPLA. From a policy perspectiymrmitting Defendants to discharge RP to a
homeless shelter because they failed to adequatehare for her discharge before she aged out
of foster care would create arperse incentive for social sereidistricts or agencies to shirk

their responsibilityto assist disabled indiduials obtain stable housingaanthey age out of foster

22 Brief for Lawyer for Children as Aious Curiae Supporting Plaintiff, at 2.
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care. It would also establishpeecedent that it ipermissible to discharge a youth who ages out
of foster care to a homeless shelter, which would undermine the \®gctwns that APPLA
was intended to guarantee. Accordingly, @Geurt finds that Defendants must be held
accountable for violating its duty under APPLA.
1. Plaintiff is Entitled To Restitution

Plaintiff has established its entitlementréstitution. Defendants owed RP a duty under
the Agreement, as well as state statutory agdla¢ory law, to prepare for her discharge from
foster care. Defendants breached that dutgrethy jeopardizing RP’s adult placement, her
safety, health and well-being, and the safetyhef community. There was an obstacle to the
prior agreement between the parties, based dandants’ disavowal of responsibility for RP,
and their plan to send RP to a homelessltesh or emergency houg. The JRC was the
appropriate party to intervenand it performed Defendants’ dutya swift and efficient manner
to protect the safety of RP,alpublic, and innocent third partie$he JRC housed and educated
RP until the situation was resolved and appropriate housing was ouRthm the record, it
appears that Defendants made no objectionRRoremaining at the JRC until a community
placement was located. (Pl. 56.1 1 62.) AccaiglirPlaintiff is entitled to $245,787, the cost of
RP’s tuition from December 5, 2008, when the OPWDD issued its final decision denying RP’s
benefits, to December 15, 2009, when RP was digedato a community residence in Suffolk

County.

23 Defendants argue that Plaffitherely volunteered to hold Rét its facility with the
expectation that OPWDD'’s finding of ineliglity would be overturné, which would provide
the funding for RP’s placement at the JRC. ([gdp. at 24—25.) However, the record clearly
establishes that the JRC did not voluntarilymné@e for altruistic reasons, but rather, was
compelled to do so because of Defendants’ faloi@mply with its legal duty to protect public
health and welfareSeeRest. 3d Rest. § 22.
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After assuming the duty owed by Defendants to RP, the JRC filed an Article 81
Proceeding seeking the appointment of a guarthasupport RP in her transition from foster
care to a suitable adult placement. It was reaslen if not necessary, for the JRC to seek the
appointment of a guardian based on RP’s disasl&nd the absence afyaadvocate for RP to
assist her in finding adult secas and residential placementNew York. The costs of the
Article 81 proceeding were incurred solely by tR&€J and as a result, it is entitled to restitution
for reasonable attorneys’ fees and cossoaiated with the Article 81 Proceeding.

CONCLUSION

For the reasons discussed herein, PEmtmotion for summary judgment is granted,

and Defendants’ motion is denied. JRC is exdito compensation in the amount of $245,787 in
unpaid tuition charges for RP from Deceml& 2008, to December 15, 2009, as well as
reasonable attorneys’ fees and costs relating to the Article 81 proceeding. By April 9, 2015,
Plaintiff will file an accounting of the attorneyies and costs it seeks to recover in connection
with the Article 81 proceeding. Defendants slsalbmit any objections to the amount requested

by Plaintiff by April 23, 2015.

SOORDERED:
/s Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated: March 26, 2015
Brooklyn, New York
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