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SPATT, District Judge.

On August 12, 2010, the Plaintiffs commenced this action. The case centers around an
incident on January 11, 2010 during elnthe Plaintiff HenryMorales was shot by Suffolk
County Police Officer Luis MangualPresently bfore the Court is a motion by the Plaingiff
Morales, Pedro Santos, and Joel Escobar seeking leave to amend the complaint pursuant to
Federal Rules of Civil Procedure (“Fed. R. Civ. P.”) 15(a)(2) and (c)(1) to substimihame of
Luis Mangual for one of the “John Doe” defendants. The Defendants oppose the motion,
contending that (1) the Plaintiffs have not made a showing of “good cause” to amend the
comgaint as is required by Fed. R. Civ. P. 16(b) and, alternatively, (2) the proposed amendment
does not relate back to the original complaint and thexeéhe motion is futile. For &
following reasons, the Court grants the motion to amend.

By order dated November 9, 2011nited Statedlagistrate Judge A. Kathleen
Tomlinson established a discovery schedule that required any motions to amend thgpteadi
be made by January 24, 2012. No such motions were made, nor did either party seek an
extension of that deadline. By motion dated April 16, 2013, approxinfdteBn months after
the deadline to amend the pleadings, the Plaintiffs filed the instatrdanmo amend the
complaint.

Although not recognized by the Plaintiffs, thetant motion is gverned by Fed. R. Civ.

P. 16. “Where, as here, a scheduling order governs amendments to the complainteithe leni
standard under Rule 15(a), which provides leave to amend shall be freely given, must be
balanced against the requirement under Rule 16(b) that the Court's schedulirsfpaitdet be

modified except pon a showing of good cause.” Holmes v. Grubman, 568 F.3d 329, 334-35 (2d

Cir. 2009) (citations omitted) (quoting Grochowski v. Phoenix Constr., 318 F.3d 80, 86 (2d Cir.




2003) (internal quotaon marks omitted)).Whether good cause exists turns on the “diligence of

the moving party.”_Parker v. Columbia Pictures Indus., 204 F.3d 326, 340 (2d Cir. 2000).

“[T]he movant must show that the deadlines [could] not be reasonably met despligetscei”

Fahmy v. Duane Reade, In64 Civ. 1798(DLC)(GWG), 2005 U.S. Dist. LEXIS 20929, at *10,

2005 WL 2338711 (S.D.N.Y. Sept. 26, 2005) (quotkent-A—Center, Inc. v. 47 Mamaroneck

Ave. Corp., 215 F.R.D. 100, 104 (S.D.N.Y. 2003)Yhile diligence ighe primary
consideration, it is not the only one. The Court in exercising its discretionanailer other

factors including prejudiceSeeKassner v. 2nd Ave. Delicatessen, Inc., 496 F.3d 229, 244 (2d

Cir. 2007).

The Plaintiffs assert that they couldt ascertain Manual’s identity as the officer who
discharged his weapon until he testified, corrected, and signed his depositiorgramstarch
2013. The Plaintiffs also observe that the Defendant’s counsel adjourned Manual’saepositi
for many maths because Manual had taken medical leave for unrelated red$en€ourtlso
notes that, after the Plaintiffs ascertained the identity of Mathey} moved within about one
month to amend the complaint to substitute him as a named party. Undearittiesstances
the Plaintiffs have demonstrated good cause under Rule 16(b) to modify the schediglirtg or
substitute Manuads a named party.

Even though plaintiffs show good cause to amend the scheduling order as to Manual, the
Court must also evaluate whether amendment is proper undeR Fed. P. 15(a)._Moore v.

Publicis Groupe SA, 11 Civ. 1279(ALC)(AJP), 2012 U.S. Dist. LEXIS 92675, at *15 (S.D.N.Y.

June 28, 2012) (“After the moving party demonstrates diligence under Rule 16, the coest appli
the standard set forth in Rule 15 to determine whether the amendment is proper.”). The Cour

may deny a motion to amend for reasons such as “undue delay, bad faith or dilatoryomotive



the part of the movant, repeated failure to cure deficiencies bgamrents previously allowed,
undue prejudice to the opposing party by virtue of allowance of the amendmeny, dfitilit

amendment, etc.’'Ruotolo v. City of New York, 514 F.3d 184, 191 (2d Cir. 2008) (quoting

Foman v. Davis, 371 U.S. 178, 83 S. Ct. 221, Bd. 2d 222 (1962)).

As discussed above, the Plaintiffs’ motion for leave to file an amended comptaint a
one month after they learned of Manual's role; therefore, there was no undue‘Bkayiffs
are not guilty of repeated failure to cure deficiencies by previous amendsianésthe

information on which the present motion is based came into their possession onlthafterie

within which they could amend the complaint as of right expired. Sullivan v. W. N.Y.

Residential, InG.01-CV-7847 (ILG), 2003 U.S. Dist. LEXIS 6498, at *4 (E.D.N.Y. Mar. 4,

2003);seealsoMcLean v. CVS Pharm., Inc., No. 3:09 cv 345 (VLB), 2010 U.S. Dist. LEXIS

99934, at *9, 2010 WL 3827940 (D.Conn. Sept. 21, 2010) (“Nor has [defendant] shown that
Plaintiff repeated} failed to cure deficiencies by amendments previously allowed to idéimgify
proper [parties] to this action after having had a sufficient opportunity to codidaotery.”).
The Defendantmake no assertion of bad faith or dilatory motive on the painieoRaintiffs and
the Court finds none.

Furthermorethe amendmerib substitute Manual would not unduly prejudice the
Defendants. Manual plainly knew that he was the officer who discharged lpemwaad it is
fair to say that th®efendants, as Maalis employes, likely knew this facsoon after the
underlying incident as wellAlso, even if additional discovery is necessary, “the need to conduct
additional discovery is not, in itself, sufficient to constitute prejudice. . . . Théhtatliscovey

has ended does not alter this conclusion.” Nycomed US, Inc. v. Glenmark GenerjdsplLtd.




08-CV-5023 (CBA)(RLM), 2010 U.S. Dist. LEXIS 29267, at *38, 2010 WL 1257803
(E.D.N.Y. Mar. 26, 2010) (citations omitted) (internal quotation marks omitted).

The Defendants maintain that the claims against Manual would fall outside thelapplica
statutes of limitation under 42 U.S.C. 88 1981, 1983, and 1BB&.statute of limitations for
claims brought pursuant to 42 U.S.C. § 1983 depends on the law tdtdesvhich the claims
are brought. For cases brought in New York, the statute of limitations isydaee See

Patterson v. Cnty. of Oneida, 375 F.3d 206, 225 (2d Cir. 2004); Rodriguez v. City of New York,

No. 10CV-1849, 2011 WL 4344057, at *2 (S.D.N.Y. Sept.7, 20I0He statute of limitations
for claims brought pursuant to 42 U.S.C. § 1981 is also three years tinelesasims arise out of
a post-1990 Act of Congress such as the 1991 Amendments to § 1981 (pertaining to
discrimination in contractual relationships), in which case the statute of limitationg igefars.

SeeJones v. R.R. Donnelley & Sons Co., 541 U.S. 369, 382 124 S. Ct. 1836 (2004); Ortiz v.

City of New York 755 F. Supp. 2d 399, 404-05 (E.D.N.Y. 2010); Fernandez v. M & L Milevoi

Magmt., Inc, 357 F. Supp. 2d 644, 649 (E.D.N.Y. 2005). Since the § 1981 claim in this case is
not brought under the 1991 Amendments, the tgese-statute of limitations applies heigee
Patterson375 F.3d at 225. In additiorne applicable statutef limitations period governing

8 1985 actions is three years from the time the claim acciResksley v. City of New York,

2013 WL 145747, *8 (E.D.N.Y. 2013), quotiftige v. Police Dept. of Schenectad§4 F.3d

197, 199 n. 2 (2d Cir. 2001) (“[t]he statute of limitations for actions brought pursuant to 88§ 1983
and 1985 is three years.”'he state law claims are governed by the one year nil@stgtatute

of limitations set forth in New York General Municipal L&b0-i. Becausehe underlying

incident occurred on January 11, 2010, more than three years ago, the Court finds that these

claims fall outside the applicable statutes of limitation.



Further,it is wellsettled that “John Doe’ pleadings cannot be used to circumvent
statutes of limitations because replacing a ‘John Doe’ with a named patfigcincenstitutes a

change in the party sued.”” Barrow v. Wethersfield Pdlep't 66 F.3d 466, 468 (2d Cir.

1996); Archibald v. City of Hartford, 264 F.R.D. 371, 372 (D.C&011). Thus, in order to

amend a pleading to replace a John Doe Defendant with a named Defendant wheredhsd statut
limitations has run, the claims mustate back as provided by Rule 15(8poth parties assume
that all of the claims against the Proposed Defendant[] must relate badeirfarthem to go

forward.” Feliciano v. Cnty. of Suffolk, CV 04-5321 JS AKT, 2013 WL 1310399, at *6

(E.D.N.Y. Mar. 28, 2013). When an amended pleading changes a party or a party's name and the
statute of limitations has run, the party seeking the amendment must also comptybeith

15(c). Rule 15(c)(1) provides in pertinent part that an amendment relates bactiatetbethe

original pleading when “(1) the new claims ‘arose out of the conduct, transactionumeoce’

set forth in the original pleading, and (2) ‘within the period provided for by Rule &fm) f

serving the summons and complaint,” the new party ‘received such notice of thelzattibn t

will not be prejudiced in defending on the merits,” and (3) during the Rule 4(m) speriod

the new party ‘knew or should have known that the action would have been brought against it,

but for a mistake concarg the proper party's identity.” Curry v. Campbell, No.©8-2841,

2012 WL 1004894, at *3 (E.D.N.Y. Mar. 23, 2012) (quoting FedCiv. P. 15(c)(1)(C)).

The Defendants do not dispukeat the Plaintiffs satisfthe first and second elements of
the relation back testthat is, that the claims against Manueise out of the same transactions
as the claims asserted in the original Complainttaat in this case, Manual had constructive
notice of the claimghePlaintiffs asserted against them sudcdt tihney would not be prejudiced

by the untimely amendment. Rather, relyingBamrow, the Defendants contend that the



Plaintiffs cannot satisfy the third element of the relation back test becalset#f’s lack of
knowledge of the identity of a John Doe Defendant does not constitotistaKe for purposes
of Fed. R. Civ. 15(c).

The Second Circuit addressed the issue of mistaken identity as it reldtds tboe

defendants iBarrowand ruled that:

Rule 15(c) does not allow an amended complaint adding new defendants to relate

back if the newlyadded defendants were not named originally because the

plaintiff did not know their identities. Rule 15(c) explicitly allows the relation

back of an amendment due to a ‘mistake’ concerning the identity pathies

(under certain circumstances), but the failure to identify individual defendants

when the plaintiff knows that such defendants must be named dannot

characterized as a mistake.

66 F.3d at 470. Although not cited by the Plaintiffs, othenpfés seeking application of the
relation back doctrineavearguel thatBarrowis no longer good law in light of the Supreme
Court's decision in Krupski,  U.S. __, 130 S. Ct. 2485, 1 EdL2d 48 (2012).

In Krupski, the plaintiff tripped over a cable and fractured her femur while on board the
cruise ship Costa Magicdd. at 2490. Based on information on her ticket, Krupski's attorney
sued Costa Cruise Line®twithstanding the fact that the ticket identified the carrier as Costa
Crociere S.p.A., an ltalian corporatiold. The plaintiff's attorney did not seek to add the
correct entity until after the statute of limitations expirédl.at 2487. The Eleventh Circuit
ruled that the proposed amendment did not relate back because the plaintithadeasaware of
the existence of the correct entity prior to the expiration of the statute otiomgald. The
Supreme Court reversed and, in doing so, made clear that “[t}he question under Rule 15(c)
(1)(C)(ii) is not whether [the plaintiff] knew or should have known the identity of [the proper

defendant], but whether [the proper defendant] knew or should have known that it would have

been named as a defendant but for an erdok.at 2493.



However, in Krupski, the Supreme Court did not address the central holdgagrofv
which is also the key issue in this case: whether a plaintiff's lack of knowdsdgehe identity
of “John Doe” Defendants can be considered a “mistake” or “erf@€caus&rupski does not
address this isolated issue, the Court concurs with the other courts in this Gaichibawve

concluded that Barrow remains good law even after Krupgialiciang 2013 WL 1310394t

*9: seeMartinez v. City of New York, No. 122V-3806, 2012 WL 4447589, at*2 n. 3

(E.D.N.Y. Sept.25, 2012); Felmine v. City of New York, No. G%-3768, 2012 WL 1999863,

at *4 (E.D.N.Y. June 4, 2012Bogle v. MelamedNo. 09-€V-1017, 2012 WL 1117411, at *2

(E.D.N.Y. March 30, 2012); Urena v. Wolfson, No. @3/1107, 2011 WL 7439005, at *4

(E.D.N.Y. Aug. 24, 2011); Rodriguez, 2011 WL 4344057, at *8; Dominguez v. City of New

York, No. 10-€V-2620, 2010 WL 3419677, at *3 (E.D.N.Y. Aug. 27, 2010);Abdell v. City
of New York 759 F. Supp. 2d 450, 457 (S.D.N.Y.2010). Notabiyhout explicitly discussing

the effect ofKrupski, the Seond Circuit has cite@arrowwith respect tdhe relation back

doctrine in other cases decided after Krupski, further demonstisaimgws continued viability.

Southerland v. City of New York, 680 F.3d 127, 139 n. 12 (2d Cir. 2012). Ap@anmow, the

Court concludes that Plaintiffs have not satisfied the third prong of the Rule 15(@daase
the Plaintiffs' lack of knovedge as to the identity of Manual is notraistaké within the
meaning of the Rule 15(ckeliciarp, 2013 WL 1310399 at *9.

However, “[a]though not yet endorsed by the Second Circuit, some district courts have
found an exception to the ruling Barrowin situations where the defendants withheld
identifying information or unreasonably delayed in producing such informatidn.see

Byrd v. Abate, 964 F. Supp. 140, 145-46 (S.D.N.Y. 1997) (granting leave to amend where

plaintiff requested identifying information prior to expiration of limiteus period, but defendant



failed to provide it until period expiredirchibald 274 F.R.D. at 381-82 (granting leave to
amend where defendant's counsel “completely rebuffed or substantially dgbégiatf's

efforts to discover the identities officers with whom he interactedieealsoPeralta v.

Donnelly, No. 04€V-6559 (CJS), 2009 WL 2160776, at *4, 2009 U.S. Dist. LEXIS 60601, at
*10 (W.D.N.Y. July 16, 2009) (noting with approval the approach taken in Byrd, but relying

instead on New York's relation back standaktbyward v. City of New YorkNo. 02cv 1731

(KMK), 2006 WL 2597857, at *5, 2006 U.S. Dist. LEXIS 63426, at *16 (S.D.N.Y. Sept. 6,

2006) (recognizing thByrd exception but finding it only “partially appli[cable]” to the

plaintiff's case)Covington v. Warden of C—95 Det. Ctr., No. 93cv1958 (FB), 2004 WL

1753284, at *3—*4, 2004 U.S. Dist. LEXIS 15104, at *9 (E.D.N.Y. Jan. 21, 2004) (stating that “it
is permissible for a plaintiff who is unaware of the names of putative defendarase them as
John Doe defendants” but that the plaintiff “mtsreafter be diligent in ascertaining their

names within the applicable limitation peripd€iting Garvin v. City of Philadelphia, 354 F.3d

215, 220 n. 6 (3d Cir. 2003))).
The Court concludes that application of éxeeption o the relation back doctrn

outlined inByrd and_Archibalds appropriate where, agte, the Defendants do not refute the

Plaintiffs’ assertions that Maalis deposition was repeatedly adjourned. In this regaed, t
Plaintiffs should not be penalized “for [d]efendants' obstruction of [plaintiff's] esrdiligent
efforts to determine the identities of the ‘Doe’ officei&tthibald 247 F.R.D. at 382. Indeed,

“the Plaintiffs] should not be barred from naming a new defendant on the basis that the statute
of limitations has akady run, since to hold otherwise would allow defense counsel “to eliminate
claims against any John Doe defendant merely by resisting discovery ramigshe statute of

limitations has ended. Id. at 381-82 (quotindByrd, 964 F. Supp. at 146).Défense counsel is



not entitled to transform discovery of the names of police officers who engagddittigf fhto

a game of hidendseek.” Id. at 382. Although the claims against Manual would otherwise be
time-barred by thepplicablestatutes of limitaon, the Court grants the motion to amend and the
Plaintiffs aredirected to file an amendecomplaint reflecting the revised caption within 30 days
of the date ofhis order.

SO ORDERED.

Dated:Central Islip, New York
July 6 2013

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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