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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
CARLOS ORTIZ,
Plaintiff, MEMORANDUM OF
-against- DECISION AND ORDER
10-CVv-3747 (ADS)(ETB)
GREEN BULL, INC., HOWARD
MANUFACTURING CO., and WERNER
COMPANY,
Defendants.
_________________________________________________________ X
APPEARANCES:

Ahmuty, Demers & McManus
Attorneys for the Plaintiff
200 I1.U. Willets Road
Albertson, NY 11507
By: Mark A. Panzavecchia, Esq., Of Counsel

Catalano, Gallardo & Petropoulos, LLP
Attorneys for Green Bull, Inc.
100 Jericho Quadrangle, Suite 326
Jericho, NY 11753
By: Maria Massucci, Esq.
Domingo R. Gallardo, Esq., Of Counsel

LewisBrisboisBisgaard & Smith LLP
Attorneys for Werner Company. Inc.
77 Water Street, Suite 2100
New York, NY 10005
By: Carolyn Rose Comparato, Esq., Of Counsel

NO APPEARANCE
Howard Manufacturing, Co.

SPATT, District Judge.
This case arises from injuries sustained by @a@rtiz (“the Plaintiff”) when he fell off a
ladder manufactured and sold by Green Bull, (tt&reen Bull”). In addition to naming Green

Bull as a defendant, the Plaintiff also atselaims against Howard Manufacturing Co.
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(“Howard”), Green Bull’s alleged subsidiary,daerner Company (“Werner”), Green Bull's
alleged successor in intereBtesently before the Court is a motion by Werner to dismiss the
complaint pursuant to Federal Rule of Civil Prwes 12(b)(6) for failure to state a claim. For
the reasons set forth below, tmetion is denied.
|. BACKGROUND

The following description is taken from: (1) allegations in the complaint, (2) documents
integral to the complaint that were religplon by Ortiz in drafting the complaint, including
documents relating to the transfer of Green Budbsets (the “Acquisdin Documents”) (Exs. F
& G to the Declaration of Calyn Comparato in support of Werner’s Motion to Dismiss (“the

Comparato Declaration”), s&roder v. Cablevision Sys. Cor@18 F.3d 187, 196 (2d Cir.

2005) (“Where a plaintiff has ‘relifed] on thertes and effect of a document in drafting the
complaint,” and that document is thus ‘intdgmathe complaint,” [courts] may consider its

contents even if it is not formally incorpoedtby reference.”) (quoting Chambers v. Time

Warner, Inc,. 282 F.3d 147, 153 (2d Cir. 2002)); (3) erate from www.greenbullladder.com

(the “Green Bull Ladder website”) (Ex. B to the’®Opposition to Werner’'s Motion to Dismiss)
of which the Court can take judicial notice foe thact that the statements were published but not

their truth,_sedMuller-Paisner v. TIAA289 F. App’x. 461, 466 n.5 (2d Cir. 2008) (“Judicial

notice may be taken of the defendants’ website for the fact of its publication.”); and (4) public
records from the states of Kentucky and Delavedinghich the Court can take judicial notice,

seeDesclafani v. Pave-Mark CorpNo. 07-CV-4639, 2008 WL 3914881, at *6 (S.D.N.Y. 2008)

(holding that the court could takedicial notice of records from ¢hFlorida Department of State,

Division of Corporations Website pursudotFederal Rule of Evidence 201).



A. Background and Procedural History

On January 10, 2008, the plaintiff Carlogi©@was climbing a Green Bull extension
ladder Model Number 202206 to install an ainditioner at 12 Whale Neck Drive, Merrick,
New York when he alleges he sustained seriigusies after the “fibeglass and aluminum” in
the ladder came apart, causing him to fall “frohegght of four to eighteet in the air”.
(Compl., 11 16-19.)

On August 13, 2010, Ortiz commenced this acagainst: (1) Green Bull, the alleged
manufacturer and sellef the ladder; (2) Howard, an alleged wholly owned subsidiary of Green
Bull that manufactured various components of the ladder; and (3) Werner, the alleged parent
company and successor in interest to Green Eitiz asserted against all defendants claims for
negligence, strict products lidiby, breach of warranties, punitive damages, and violations of the
New York Labor Law and New Y& State Industrial Code.

On January 7, 2011, Ortiz filed an amended complaint, naming as an additional defendant
Liberty Surplus Insurance Corparat (“Liberty”), the insuranceompany that allegedly insured
Green Bull on the date of the accident. AdsoJanuary 7, 2011, Ortiz filed a second amended
complaint, correcting a number of allegations thgiroperly identified the accident as occurring
on January 1, 2008 to January 10, 2008. OrcMa6, 2011, Ortiz voluntarily dismissed his
claims against Liberty. (Sd2ocket Entry # 18.)

B. The Relationship Between Green Bull and Wer ner

As alleged in the complaint, Green Bullagor-profit corporation incorporated in
Kentucky, with its principal place of bussgeat 11255 Bluegrass Parkway, Louisville,
Kentucky, 40299 (“the Green Bull Louisville Fatil'). Werner is a for-profit corporation

incorporated in the state of Revare, with its principal place @fusiness in Pennsylvania.



On December 6, 2004 and December 30, 2006, Green Bull executed two notes payable to
Fifth Third Bank (“the Bank”) in exchange fordos (“the Notes”). These Notes were secured
by mortgages, a guaranty, andegcurity agreement. The relevant security agreement was
executed by Green Bull in favor of the Bank on December 30, 2006, and was re-executed on
May 16, 2008 (the “Security Agreement”).

The Security Agreement granted the Bank ‘eusigy interest in all right, title and
interest of [Green Bull] in the collateral nowigting and hereafter arigjror acquired by [Green
Bull], regardless of where it is loal, and defined as follows . . .:

(&) All Accounts, all Inventory, all Equipment, all General
Intangibles, all Investment Prape (b) All instruments, chattel
paper, electronic chattel paper, documents, securities, moneys,
cash, letters of credit, letter aredit rights, promissory notes,
warrants dividends, distributions, contracts, agreements, contract
rights or other property, owned by Bter or in which Debtor has

an interest, including not limited ,tthose which now or hereafter
are in the possession or control dfgtBank] or in transit by mail

or carrier to or in the possessiohany third party acting on behalf

of [the Bank], without regard tavhether [the Bank] received the
same in pledge, for safekeeping, as agent for collecting or
transmission or otherwise or whet [the Bank] had conditionally
released the same and the proceeds thereof, all rights to payment
from, and all claims against [the Bank] and any deposit accounts of
Debtor with Secured Party, Indding all demand, time, savings,
passbook or other accounts and all deposits therein, (c) All assets
and all personal property now ownedhereafter acquired; all now
owned and hereafter acquired int@y, equipment, fixtures,
goods, accounts, chattel paper, documents, instruments, farm
products, general intangibles, pgorting obligations, software,
commercial tort claims, mineralstanding timber, growing crops
and all rents, issues, profits, products and proceeds thereof,
wherever any of the foregoing is located.

(Comparato Decl., Ex. F.)

On an unspecified date, Green Bull defaulted on the loans. Following

Green Bull's default, on May 16, 200&reen Bull, the Bank, Werner, and an



entity called Green Bull Loan Acquisition LLCGBLA”) entered into a series of

transactions. According to the recordsthe Delaware Depament of State:

Division of Corporations, GBLA is a lifted liability company incorporated in

Delaware on April 29, 2008. _(Seeomparato Decl., Ex. 1.) Although the

Acquisition Documents contae number of agreements entered into between the

parties on May 16, 2008, the relevamingactions are as follows:

The Bank entered into a Sale of Ldaacuments Agreement with GBLA, whereby

GBLA purchased the Bank’s interest irtNotes, Security Agreement, and UCC
Financing Statements. Although the Noted Ao been guaranteed by mortgages and a
guaranty, the Bank entered into sepasapeements on May 16, 2008 with Green Bull
and John Becker that resulted in thertpages and guaranty no longer securing the
Notes.

Green Bull and GBLA entered into a Collateral Transfer Agreement (“CTA”) whereby
Green Bull transferred to GBLA all of thesets secured by the Security Agreement (“the
Purchased Assets”) to satisfy its obligations under the Notes. The Bill of Sale between
Green Bull and GBLA reflects that the Purskd Assets are the same as those assets
subject to the Security Agreement betw& ren Bull and the Bank. Because the fair
market value of the Purchased Assets Mas than the outstamdj principal amount of

the loans, in considerationrfGBLA’s covenant not to sue for a deficiency judgment,
Green Bull also agreed in the CTA to tramrsfertain assets defined in a Trademark
Assignment agreement, and prdpes listed in a Lease Agreemt. In the CTA, GBLA
explicitly disclaimed the assumption afyaof Green Bull's liabilities, including any

products liability.



e GBLA and Werner enteredtman Asset Purchase Agreement (“APA"), whereby in
consideration for a cash payment by Werner, GBLA transferred all of its rights, title, and
interest to the Purchased Assets, #egets defined in the Trademark Agreement
including the GREEN BULL trademark and goatiywthe properties defined in the Lease
Agreement, and all intercompany claims toré. The Bill of Sale between GBLA and
Werner reflects that the Purchased Asseadstas same as those assets subject to the
Security Agreement between Green Bull and the Bank. The APA further noted that
Werner provided GBLA witta cash deposit (the “Earnddoney Deposit”), that GBLA
could use as collateral to obta loan to purchase the Notes from the Bank. In the APA,
Werner explicitly disclaimed the assumptioinany of Green Bull'diabilities, including
any products liability.

(SeeComparato Decl., Exs. F & G.)

According to the Green Bull annual reporttbe Kentucky Secretary of State website
(“Annual Report”), Green Bull filed its lastnnual report on August 25, 2008, at which time it
had 1000 authorized shares. (Comparato Dexl.H.) The Annual Report lists the following
individuals as Green Bull officers afthe date of its last filing(1) John L. Becker, registered
agent, Chairman, and Director; (2) Thomas BedRegsident; and (3) Chris Prentice, Treasurer.
(Id.) On November 3, 2009, as reflected in GrBalt's Certificate of Dissolution issued by the
Kentucky Secretary of State (“the Certifieatf Dissolution”), the State of Kentucky
administratively dissolved Green Bull afteregn Bull failed to timely file its 2009 annual
report. (1d)

Excerpts from the Green Bull Ladder websitate that in May of 2008 Green Bull

“became a member of the Werner family ofritsl’. In addition, the Green Bull Ladder website



advertises the Green Bull brand using theE&R BULL trademark and indicates that Werner
continues to manufacture GreBuall products from the Green Bulbuisville Facilty. (Pl.’s
Opp., Ex. B.)

C. Thelnstant Motion

On April 11, 2011, Werner filed a motion to dismiss the complaint pursuant to Fed. R.
Civ. P. 12(b)(6) for failure to plausibly allegecsessor liability. Ortiz des not dispute that he
must show successor liability in order to recaagainst Werner. However, Ortiz contends that,
liberally construed, the complaint, Acquisition &wnents, Green Bull Ladder website, and state
public records plausibly allege that Werner is liabl®©rtiz as Green Bull’'s successor in interest.

[I. DISCUSSION

A. Legal Standard on a Motion to Dismiss

Under the now well-established Twomlsitandard, “[tjo survive a motion to dismiss, a
complaint must plead ‘enough facts to state mrcta relief that is plausible on its face.”

Ruotolo v. City of New York514 F.3d 184, 188 (2d Cir. 200@)uoting Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 1974, 167 L. Ed. 2d 929 (2007)); ECA, Local 134

IBEW Joint Pension Trust of Chicago v. JP Morgan Chase558.F.3d 187, 196 (2d Cir.

2009). The Second Circuit has explained that, after TwarttyCourt’s inquiry under Rule
12(b)(6) is guided by two principles. Harris v. Mjls72 F.3d 66 (2d Cir. 2009) (citing Ashcroft
v. Igbal 556 U.S. 662, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009)).

“First, although ‘a court must accept asetiall of the alleg#ons contained in a
complaint,” that ‘tenet’ ‘is inapplicable to lelgeonclusions,’ and ‘[tjheadbare recitals of the
elements of a cause of action, supported by manelusory statements, do not suffice.” Id.

(quoting_gbal 129 S. Ct. at 1949). “‘Second, only a comi#hat states a plausible claim for



relief survives a motion to dismiss’ and ‘[d]etermining whether a complaint states a plausible

claim for relief will . . . be a context-specific tafiat requires the reviewing court to draw on its

judicial experience and common sense.” (lfuoting_Igbal 129 S. Ct. at 1950). Thus, “[w]hen

there are well-pleaded factualeglations, a court should assutheir veracity and . . .

determine whether they plausibly give rieean entitlement of relief.”_1gbal29 S. Ct. at 1950.
In considering a motion to dismiss, this Ctoarcepts as true the factual allegations set

forth in the complaint and draws all reasonabfergnces in the Plaintiff’'s favor. Zinermon v.

Burch 494 U.S. 113, 118, 110 S. Ct. 975, 979, 108 L. Ed. 2d 100 (1990); In re NYSE Specialists

Secs. Litig, 503 F.3d 89, 91 (2d Cir. 2007). Only if this Court is satisfied that “the complaint
cannot state any set of facts thatuld entitle the plaintiff toelief” will it grant dismissal

pursuant to Fed. R. Civ. P. 12(b)(&)ertz Corp. V. City of New Yorkl F.3d 121, 125 (2d Cir.

1993).

B. Whether the Plaintiff Has Stated a Claim of Successor Liability

Werner contends, and the Plaintiff doesdispute, that there is no basis upon which the
Plaintiff can assert the causes of action incwaplaint against Wernéased on actions actually
taken by Werner. Rather, Werner’s liabilitycisntingent upon wheth&Verner assumed Green
Bull's tort liabilities when it acquired certain GreBull assets. Werner contends that the Court
should dismiss the complaint against it becausdthintiff has failed to adequately plead a
claim of successor liability. In addition, relying on the Acquisition Documents, Werner further
argues that Ortiz cannot state a claim for successolitiadojainst Werner as a matter of law.

As an initial matter, based on the partisgbmissions on the instant motion, the Court

finds that New York law governs this case. 8eeh Ins. Co. v. Precision Stone, In684 F.3d

33, 39 (2d Cir. 2009) (“The parties’ briefs agmuthat New York substantive law governs the



issues . . . presented here, and such implieceobiss of course, sufficient to establish the

applicable choice of law.{(internal quotation marks omitted); Motorola Credit Corp. v. Uzan

388 F.3d 39, 61 (2d Cir. 2004).
Generally, a corporation that purchases thetasdé@nother corporai is not liable for

the seller’s torts. Se®chumacher v. Richards Shear,&® N.Y.2d 239, 244-45, 464 N.Y.S.2d

437, 440, 451 N.E.2d 195, 198 (1983). HoweveryN®erk law recognizes four common-law
exceptions to this rule that an asset purchiasest responsible for the seller’s liabilities,
applying to: “(1) a buyer who foally assumes a seller’s debf®) transactionsindertaken to
defraud creditorg;3) a buyer whale facto merged with a seller; ar{d) a buyer that is a mere

continuation of a seller.”_Cargo Partner AG v. Albatrans, Bfs2 F.3d 41, 45 (2d Cir. 2003).

The Plaintiff asserts that the allegation is bomplaint, combined with the contents of
the Acquisition Documents, the Green Bull Laddebsite, and Green Bull’'s Certificate of
Dissolution plausibly claim that Werner assun@reéen Bull's liabilities as the successor of
Green Bull either as a mere cimniation of Green Bull or throughde facto merger. In
particular, the Plaintiff notes that: (1) Green Buhde its last corporate filing four months after
the sale and officially dissolved approximatelyear after the sale on November 3, 2009; (2)
Werner purchased substantially all of Greeli’Bassets; (3) Wernarontinues to produce
Green Bull products and advedithose products under the Gr&anl name; and (4) the former
President and CEO of Green Bull, Thomas Greco, is now the Vice President of Green Bull
Brands at Werner.

The Court notes that the information abblit Greco’s employment is derived from a
conversation between the Plaintiff’'s counsel Whefner customer service representatives.

However, the Plaintiff has not provided, and @murt is not aware, atny basis upon which the



Court can consider statements derived ftbi® conversation in adjudicating a motion to
dismiss. Thus, the Court will not consider tHegdtion with regard t¥r. Greco’s employment
by Werner in assessing the sufficiency of the Rilfisclaim. Nevertheless, as set forth below,
the Court finds that the Plaintiff has sufficiendifeged that Werner subject to successor
liability under thede facto merger and mere continuation theories.

1. Defacto Merger

“A defacto merger occurs when a transaction, although not in form a merger, is in

substance ‘a consolidation or rger of seller and purchaser.Cargo Partner AG v. Albatrans,

Inc., 352 F.3d 41, 45 (2d Cir. 2003) (quoting Schumacb@mN.Y.2d at 245, 451 N.E .2d at 198,

464 N.Y.S.2d at 440); Nettis v. Leyi41 F.3d 186, 193-94 (2d Cir. 2001)). Courts consider

the following factors to determine if the transaction constitutdelfacto merger: (1) continuity
of ownership; (2) cessation of ordinary busgand dissolution of th@cquired corporation as
soon as possible; (3) the successor’s assumptiabdities necessary for the uninterrupted
continuation of the acquired corporation’s business; and, (4) continuity of management,
personnel, physical location, asseisd general business operation. CaB$2 F.3d at 46

(quoting_Fitzgerald v. Cahnestock & Ca86 A.D.2d 573, 574, 730 N.Y.S.2d 70, 71 (1st Dep't

2001).
Although a court should examind af the relevant factors €ontinuity of ownership is
the essence of a mergeayid the doctrine afe facto merger cannot apply in its absence.”

Priestley v. Headminder, In®47 F.3d 497, 50506 (2d Cir. 2011) (quoting New York v. Nat'l

Serv. Indus., In¢.460 F.3d 201, 211 (2d Cir. 2006)); seargq 352 F.3d at 46. (“Whichever test

applies, we are confidethat the doctrine ade facto merger in New York does not make a

corporation that purchases assets liable feistiler's contract deb#bsent continuity of

10



ownership.”). Contrary to the Plaintiff's contemm, the Second Circuit h&xplicitly held that
continuity of ownership is a sessary element to establisbesfacto merger in tort cases. See

New York v. Nat'l Serv. Indus., Inc460 F.3d 201, 211 (2d Cir. 2006) (holding that the

reasoning in Cargtor holding that continuity of ownerghis a necessary element to showing a
de facto merger in contract cases “applies equallgases involving tort claims” because this
factor “distinguishes aasset purchase fronda facto merger”).

The Plaintiff contends that tlde facto merger doctrine has been relaxed in products
liability cases, and can be satisfied “solelytio@ degree to which theiccessor continues the

seller’'s business”. Cargo Partners AG v. Albatriawecs 207 F. Supp. 2d 86, 109 (S.D.N.Y.

2002). Although the Plaintiff characterizes thiguanent as a difference in how court’s analyze
the factors under thde facto merger doctrine, the Plainti actually arguing for a finding of
successor liability under expansions toftitaelitional common-law exceptions commonly
referred to as the “contirty of enterprise” or “product line” exceptions. Sdeat 105 n.27
(noting that the “continuity of @arprise” exception is “merely ttde facto merger exception

without the requirement of ownership coniigl); In re New York City Asbestos Litig.15

A.D.3d 254, 259, 789 N.Y.S.2d 484, 489 (1st Dep’t 2qQ0A)holding that the last two factors
alone could establishde facto merger would considerably enig the proportion of asset-sales
gualifying forde facto merger treatment, and would essentialiippt the continuity-of-enterprise
theory of successor liability arat/the product-line theory of saessor liability, something the
Court of Appeals specificallgeclined to do in Schumacher. .”). However, as set forth below,
these expansion theories a recognized as valid grounfds imposing successor liability

under New York law.

11



The continuity of enterprise exception, figsticulated by the Michigan Supreme Court

in Turner v. Bituminous Casualty C&97 Mich. 406, 244 N.W.2d 873 (Mich. 1976), applies

when there are “factors manifesting continuitycofporate responsibility, such as continuity of

management, key personnel and physical losdti®chumacher v. Richards Shear Co.,,156.

N.Y.2d 239, 244-45, 464 N.Y.S.2d 437, 440, 45E.Rd 195, 198 (1983). The product line

exception, first articulated by the California Supreme Court in Ray v. Alad,Aé&&al.3d 22,

560 P.2d 3 (Cal. 1977), applies imatimstances where there has baédissolution of the prior
corporation shortly after the ptivase of its equipment and the use by the successor corporation
of essentially the same factory, name andcefpersonnel after the tisactions to produce the
same product”._Schumach®&® N.Y.2d at 246, 464 N.Y.S. 2d at 441, 451 N.E.2d at 199. The
difference between the continuity of businesd product line theories is predominantly based

on their underlyingationale. Whereas the continudf/enterprise exception “bases its

imposition of liability upon the swessor corporation’s own acts,holding itself out to be an
unbroken continuation of the origihenterprise” the product lirexception “look[s] primarily to

the availability of a remedy, and implicitly tbe location of a “deep pket” to furnish that

remedy._Salvati v. Blaw-Knox Food & Chem. Equip., JA&0 Misc.2d 626, 633—-34 497

N.Y.S.2d 242, 247 (N.Y. Sup. Ct. 1985).

In Schumachera products liability case, the New dCourt of Appeals declined to
adopt the continuity of enterprise and produca Exceptions because they were not applicable
under the factual circumstanceglod case. After more than aaade of conflicting decisions in
the New York appellate courts, the New Yor&ut of Appeals expresstejected the product

line exception in Semenetz v. Sherling & Walden,,lidd\.Y.3d 194, 818 N.Y.S.2d 819, 851

N.E.2d 1170 (2006), on the grounds that: (&)ghoduct line excepticfithreatens ‘economic

12



annihilation’ for small businesseghd (2)’extending liability toéhe corporate successor places
responsibility for a defective pduct on a party thatdinot put the product ia the stream of
commerce . . . is inconsistent withe basic justificatin for strict products liaility, which is to
place responsibility for a defective product oa thanufacturer who placed that product into
commerce”. 7 N.Y.3d at 200-01, 818 N.Y.S.2d at 823—-24, 851 N.E.2d at 1174-75 (internal
guotation marks and citations omitted). Notalg Court of Appeals concerns_in Semenetz
about the economic impact expanding successor liability and the implication of imposing
liability on a successor corporation that did pletce the product into the stream of commerce
are similarly applicable to the camiity of enterprise exception.
As the Second Circuit observed_in Natigribe rejection by the New York Court of

Appeals of the product linexception in Semenetz

suggests that the New York Cowf Appeals will not eviscerate

traditional common-law norms of successor liability in tort cases.

That is, it suggests that the court does not find the public policy

considerations as issue in tochses sufficient to justify the

departure from the common-law stkards that would be necessary

to find the existence of de facto merger in the absence of any
evidence of continuing ownership.

460 F.3d 214-15. Thus, the Court finds that thes Nerk Court of Appals rejection of the
product line exception suggests that they woudd decline to expand stessor liability under
New York law to include the continuity of empeise exception, which would similarly “mark ‘a
radical change from existing law implicating cdeypeconomic considerations better left to be
addressed by the Legislature.”” Semenétkl.Y.3d at 201, 818 N.Y.S.2d at 824, 851 N.E.2d at

1175 (quoting City of New York v. PfizeP60 A.D.2d 174, 176, 688 N.Y.S.2d 23, 25 (1st Dep't

1999)); sealsoDoktor v. Werner C@.762 F. Supp. 2d 494, 499 (E.D.N.Y. 2011) (finding that

the holding in Semenetareclosed the plaintiff’'s argumem a products likility case that

successor liability could be imposed based enctimtinued marketing of the predecessor’s
13



defective product). Accordingly, éhPlaintiff is required to shoa continuity of ownership in
order to hold Werner liable @ssuccessor in iarest under thde facto merger theory.

However, what the Plaintiff neetis show to ultimately prevail onde facto merger
claim and what the Plaintiff must plead to statclaim are two separate inquiries. Werner
contends that a failure to plefatts alleging continuity of omership requires dismissal of the
complaint. In support of this caarition, Werner cites to Cargo Partnevkere the Second
Circuit upheld the dismissal of a complaint fallure to plead successor liability because the
plaintiff did not allege the cdimuity of ownership requirementiowever, in that case, the
plaintiff “concede[d] that it lack[ed] ‘any factubasis,” as required by BeR. Civ. P. 11(b)(3),
on which to plead continuity afwnership between [the premessor corporation] and [the

successor corporation]”. Qg Partner AG v. Albatrans, In@52 F.3d 41, 46 (2d Cir. 2003).

Here, the Plaintiff does not make a similar cggszon, but rather statdsat it is unknown
at this time what happened to the 1000 shafesitstanding Green Bull stock. Moreover, the
Plaintiff does not know to what extent the forro@mners and officers of Green Bull maintained a
financial interest in Werner. As Werner ifssdmits, the documents surrounding its purchase of
Green Bull's assets are highly confidential aretéifiore it would be premature to dismiss the

complaint before the Plaintiff has the oppmity to review theertinent records.

Werner’s reliance on Rao’s City View, LLC v. Soffes Woods,,IN@. 600326/10 (N.Y.
Sup. Ct. May 9, 2011) is similarly misplaced._In Ré@ court granted a motion to dismiss a
claim of successor liability for failure @mdequately plead the elements oedacto merger,
despite the plaintiff’s contention that additibdescovery was warranted on the continuity of
ownership element. However, the dismissal in Rae premised on the fact that, while

continuity of ownership was necessary element to showilegfacto merger, proof of a

14



continuity of ownership cannot alone supportraliing of successor liability. Thus, the court in
Raodismissed the complaint not only because the plaintiff failed to plead continuity of
ownership, but also because the relevant gggsehase agreement: (1) explicitly stated the
predecessor corporation would mat rendered insolvent byelsale; (2) the predecessor
corporation was listed as “active” on the New Y &tiate Department of State, Division of
Corporations website; and (3) it was clear frihvd agreement what assets were purchased and
what assets remained with the predecessor atiesale. Here, Green Bull is listed as “inactive”
on the Kentucky Secretary of State website, attdpugh Werner contends it did not purchase
all of Green Bull's assets, dsscussed more fully below,dhAcquisition Documents are not
clear with respect to which, if any, of GreenliBuassets were retained by Green Bull following
the sale.

More applicable to the instant case i 8econd Circuit’s decision in Nettis v. Leyitt

241 F.3d 186 (2d Cir. 2001), overruled on otheunds, Slayton v. American Exp. C460

F.3d 215, 226-28 (2d Cir. 2006), where under similauoistances the courtwersed a district
court’s denial of a motion to amend to add claims against a succesgoration, who was the
ultimate, though not direct, purchaser of the poegsor corporation assets. The district court
had denied the motion to amend as futdeduse: (1) the complaint only included the
conclusory allegation that thproposed defendants are ‘therpgorate successors’ of defendants
as they have ‘purchased the assets of@@igpanies and/or related companies’ and ‘assumed
thereby the liabilities of said corporations andkdated companies™; an@) the relevant asset
purchase agreement, reflected a cash-for-asaetsaction and explicitly disclaimed the

assumption of any tort liabilities. Nettis v. Leyiito. 96-CV-806, 1999 WL 386711,at *2—3

(S.D.N.Y. June 11, 1999).

15



In reversing the district coyithe Second Circuit first sunanzed the relevant agreement

as follows:

According to the Asset Purchase Agreement (“APA”), an

intermediary would acquire all of The Custom Shop’s real

property, its tangible personal prope its inventory, its regulatory

permits, its intellectual propertyn@luding the right to the name

“The Custom Shop”), its contracights, its accounts receivable,

and its business records, amongeotthings. Few assets of note

were excluded. The purchaser also assumed The Custom Shop’s

lease and contract obligationsdaits accounts payable, but the

APA purported to exclude all other liabilities.
Nevitts 241 F.3d at 191. The court then held thegfonstrued in the lightmost favorable to
plaintiff, the APA clearly contemplates tiadolesale acquisition ar@bntinuation of [the
predecessor corporation’s] busineagd therefore the plaintiff's lare to plead continuity of
ownership, and the provisionsthie APA reflecting a cash-for-ats transaction and disclaimer
of liabilities, did not render the amendment futile. Neft#l F.3d at 194. Notably, when the
Second Circuit subsequently held in Natiothet continuity of ownership was a necessary
element of showing de facto merger in tort cases, the court explained that it permittied a
facto merger claim to go forward in Nettiespite the failure to pleawbntinuity of ownership
because:

In allowing the plaintiff to amend the complaint notwithstanding

his failure to establish continuitf ownership, we held simply that

it could not be said, at the pleadistage, that the plaintiff could
not bring forward evidence that there had bedafacto merger.

National 460 F.3d at 211 n3.

Here, Werner seeks dismissal of the complamthe same grounds thhe district court
in Nettisdenied the motion to amend, namely thatBaintiff only alleges in the complaint the
legal conclusion that Werner is successaniarest to Green Bull; the CTA and APA reflect

cash-for-asset transactions; and the CTA and ARpressly disclaim the assumption of tort
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liabilities. However, applying th8econd Circuit’s analysis in Nettisonstruing the Acquisition

Documents in the light most favorable to the i dismissal is not warranted because they
“contemplate the wholesale acquisition and continuation of [Green Bull's] business”., Rigttis
F.3d at 194. As defined in the Security Agreetntire Green Bull assets purchased by Werner
included, among other things, all accounts, invegntequipment, general intangibles, investment
property, instruments, assetsdgoersonal property, books and melsp customer lists, credit

files and other business and finamcecords. Furthermore, as $etth in the APA, Werner also
acquired the GREEN BULL trademark and all asstsd goodwill, the leases to six of Green
Bull's properties, and the righd Green Bull's intercompany clas. Indeed, although Werner
contends it did not purchase all of Green Bulissets—and there may be additional documents
that reflect that fact—a reviewf the Acquisition Documentsiggests that “[flew assets of note
were excluded” from the asset sale. Nefsl F.3d at 191.

Furthermore, the Green Bull Ladders websiiggests some degreecointinuity in the
management, personnel, physical location, assetgeneral business operations between Green
Bull and Werner. In particular, the Plaintiffeyes that Werner continues Green Bull's business
based on the fact that the Green Bull Ladders website: (1) identifies Green Bull as “a Werner
Brand”; (2) states that Werrig facility in Louisville, Kentucky is “staffed by long-term
employees who are proud that the majority aéé&r Bull branded products is still manufactured
in the United States”; (3) states that “[Werhwill be happy to answer your questions about
GREEN BULL LADDERS”; and (4) includes a pictuoéthe Green Bull Louisville Facility that
displays both the Wernend the Green Bull names.

Although the Court does not accept these statgsfor their truth, the Court takes

judicial notice of theipublication. Taken together and constl in the light most favorable to
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the Plaintiff, “it [cannot] not beaid, at the pleading stage, tha [P]laintiff [cannot] not bring
forward evidence that there ha[s] beaedacto merger”. National460 F.3d at 211 n3. Thus,
the Court finds that the Plaintiff has plausibly allegek® gacto merger between Werner and
Green Bull such that he should be permitted to engage in limited discovery on the issue. See

Sweatland v. Park Corpl81 A.D.2d 243, 245, 587 N.Y.S.8d, 55 (4th Dep’'t 1992) (holding

that where the successor corporation “acquiredfdertsch’s fixed assets and many of its

intangible assets such as goadl,vengineering, patents, copyrightand customer lists, as well
as the right to use the trade name” and athesytunder the predecessorporation’s name, the
“plaintiff should be allowed to conduct furtheisdovery to determine whether the transaction

constituted ale facto merger”); Kidz Cloz, Incv. Officially for Kids, Inc, No. 00-CV-6270,

2002 WL 1586877, at *5 (S.D.N.Y. July 17, 2002) ¢hod that the plaintiffs were entitled to
discovery on the issue ofde facto merger where the plaintiff alleged that the buyer “took
complete control of [the seller’s] entire ongoimgsiness”, and “allege[d] at least some of the
elements of ae facto merger”).

Finally, as set forth below, the Court find&rner’s remaining arguments that the Court
should dismiss the complaint because the Pthgannot show successor liability as a matter of
law to be without merit.

First, Werner contends that as a mattdaof the Plaintiff cannot show continuity of
ownership because it purchase@@r Bull's assets for cash and not stock. “The continuity-of-
ownership element ‘is designed to identify attans where the shareholders of a seller
corporation retain some ownership intereghigir assets afterensing those assets of

liability.” National, 460 F.2d at 211 (quoting United States v. Gen. Batt&y F.3d 294, 306

(3d Cir. 2005)). Where one corporation purchasesther corporation’ssaets, a continuity of
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ownership exists where the predecessor corporatshareholders becordeect or indirect

shareholders of the successor corporatiome New York City Asbestos Litigl5 A.D.3d 254,

256, 789 N.Y.S.2d 484, 486—-87 (1st Dep’t 2005). Thlibpugh a continuity of ownership is
“typically satisfied where the puraking corporation pays for the acquired assets with shares of

its own stock”, National460 F.2d at 210 n.2, a court can still find continuity of ownership where

a corporation pays for the assets in cash. Ng#ies 241 F.3d at 194 (2d Cir. 2001) (citing

Woodrick v. Jack J. Burke Real Estate, Ji306 N.J. Super. 61, 703 A.2d 306, 313 (N.J. App.

Div. 1997) for the proposition that “[A] corpate successor can no longer avoid liability by

simply structuring a cash-for-assets sale.”)jrcke New York City Asbestos Litigl5 A.D.3d

at 256, 789 N.Y.S.2d at 487 (finding “no coniigwf ownership between Old H-T and New H-
T, since New H-T paid for Old H-T’s assevith cash, not with its own stock, anéither Old
H-T nor any of its shareholders has becormbaeholder of New H-)(emphasis added).

Moreover, as the Second Circuit noted in Natipatthough the continuity of ownership
requirement is still necessary in tort casedp#s not mean that courts might not read the
standard flexibly so that “other indicia of cositover or continuing benefit from the sold assets
might . . . be sufficient to satisfy therttinuity of ownership factor.” Nationad60 F.3d at 215
n.5. Accordingly, the fact that \Weer purchased Green Bull’'s assets for cash does not compel a
finding of no successor liability, asmatter of law.

Furthermore, Werner argues that because it purchased Green Bull's assets from GBLA
and not Green Bull directly, it cannot be liable as Green Bull's successor as a matter of law.
While relevant, the fact that Werner purchaferlassets from GBLA a@mot Green Bull is not
dispositive because it is the intent and netftirmalities of the transaction that determine

whether ae facto merger exists. The Second Circuit regructed that cots should analyze
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thede facto merger factors in a flexie, rather than formulaienanner, and the court should
consider “whether, in substance, it was the intéifthe successor] to absorb and continue the
operation of the [predecessor].” Netel1l F.3d at 193-94 (brackets in original) (citations
omitted). Here, the Acquisition Documents show that all of the transactions between the Bank
and GBLA, GBLA and Green Bull, and GBLA aNderner occurred on the same day, and that
GLBA used a portion of the money Werner p@HBLA for Green Bull’'s assets to purchase the
Notes from the Bank. Construed in a light mosbfable to the Plaintiff, at this stage in the
litigation, the Court cannot find that Werner'srpliiase of the assets from GBLA forecloses

successor liability. See idt 186 (holding that successor lidgh claims against a successor

corporation were not futile deigp the fact that it acquiredelpredecessor’s assets through an
intermediary).

2. Mere Continuation

To show successor liability under the meoatinuation theory, a plaintiff must
demonstrate “the existence of a single corporation afetrdimsfer of assets, with an identity of
stock, stockholders, and directors betweerstleeessor and predecessapeooations.” Graham

v. James144 F.3d 229, 240 (2d Cir. 1998); s#solLadjevardian v. Laidlaw-Coggeshall, Inc.

431 F. Supp. 834, 839 (S.D.N.Y.1977) (“A continuation envisions a common identity of
directors, stockholders and the existencerd§ one corporation at the completion of the
transfer.”). Additional factora court can consider to determiwhether a successor corporation

is the “mere continuation” dhe predecessor corporation inagdransfer of management,

personnel, physical location, good will and genbraliness operation.” Kaur v American Tr.

Ins. Co, 86 A.D.3d 455,458, 926 N.Y.S.2d 517, 520 (1st Dep’t 2011).
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As an initial matter, contrary to thedihtiff's contention, the common identity of
directors or shareholdersaskey requirement to finding a mere continuation of the business
because it reflects that “it is not simply the basmof the original cporation which continues,
but the corporate entifyself’. Ladjevardian431 F. Supp. at 839. As with removing the
element of continuity of ownership from the facto merger analysis, the absence of the identity
of stock, stockholders, or directors elementhef mere continuation ¢ory would similarly
result in the imposition of successor liability unttex continuity of enterprise or product line
exceptions, which, as discussed abovenateognizable under New York law. S&kman v.

Motion Water Sports, Inc722 F. Supp. 2d 234, 243 (D. Conn. 20163t(isg that thétotal lack

of continuity of shareholdershd directors” would be “fatal” ithe court applied the traditional
common law mere continuation exception, butlia@ggon of the Connecticut’s “continuity of
enterprise” exception supportadifferent conclusion).

The cases cited by the Plaintiff that weeeided subsequent to the New York Court of
Appeals decision in Semendtr the proposition that that aneidtity of stock, stockholders, or
directors is not required foind a mere continuation do notropel a different result. Sédiot v.
Miot, 78 A.D.3d 464, 46465, 910 N.Y.S.2d 436, 437 (1§'TRO10) (holding that the plaintiff
adequately alleged mere continuation not onlyalse the “corporatiorshared an identical
name and were engaged in substantially the same business”, but also because “Alvin Miot, as
president and sole decision-maker of both egjtcontinued the business of Madcat | through
the incorporation of Madcat,land was the only one benefitting from the assets of both

Madcats”);_Liberty Mut. InsCo. v. Horizon Bus Co., IncNo. 10-CV-449, 2011 WL 1131098,

at *6 (E.D.N.Y. 2011) (holding that the succeassorporation, Horizon Coach, was a mere

continuation of the predecessor corporattdatizon Bus, not only because “[t]he two
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companies allegedly shared facilities, custohsts, employees, general business operations,
buses, and telephone numbers” but also bec&lgezon Coach and its principals retained
control over the assets and oftienas transferred to Horizon Buand dominated the latter’s
operations”.) (internal quotation marks omitted).

However, consistent with the Court’Bave stated holding with regards to tlefacto
merger exception, the failure to sufficientlyegle facts showing a commonality of stock,
stockholders, or directors ot fatal to the Plaintiff's claim dhis early stage in the litigation.
Nevertheless, Werner contends that it canndialde as Green Bull's successor under the mere
continuation exception as a matter of law bec#&us=n Bull continued to exist following the
asset sale. The Court disagrees.

It is well-established that “a corporatiomec@t be considered a mere continuation where
both parties to a purchase agreement continaist following the transaction”._Conn. Indem.

Co. v. 21st Century Transport Co., Indo. 99-CV-7735, 2001 WL 868340, at *6 (E.D.N.Y.

July 21, 2001); sealsoSchumacher v. Richards Shear,G® N.Y.2d 239, 245, 464 N.Y.S.2d

437, 440 451 N.E.2d, 195, 198 (1983) (noting thantkee continuation exception “refers to [a]
corporate reorganization . . . where only one caton survives the transaction; the predecessor
corporation must be extinguistigd While the dissolution of #hacquired corporation is not a
dispositive factor in determining the existence dé#acto merger, “if the predecessor
corporation continues to exist after the tagt®on, in however gossamer a form, the mere

continuation exception is not applicable.” Diaz v. South Bend Lathe7@¢.F. Supp. 97, 100

(E.D.N.Y. 1989).
Here, the Plaintiff contends that Green Bull made its final corporate filing four months

after Werner acquired Green Bull's assets aifidially dissolved on or around November 3,
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2009. Although Werner contendsattGreen Bull's dissolution over a year later shows that
Green Bull continued to exist after Werner pureubiss’ assets, the Certificate of Dissolution
states that the state of Kenkyc‘administratively dissolved” Green Bull for failure to file its
2009 annual report. Given the uncertainty@unding the circumstances of Green Bull's
dissolution, and the dispaibver the portion of Green Bull'ssets that Werner purchased, the
Court cannot say at this stagethe litigation that there are notsd facts that would show that

Green Bull ceased to exist following the assde. _McDarren v. Marvel Entm’t Group, Inblo.

94-CV-910, 1995 WL 214482, at *8 (S.D.N.Y. Apl1, 1995) (holding that the mere

continuation exception can still apply where thikesexists, where the seller transferred not

only all of its assets “but also its businessakion, employees, management and good will”).
Moreover, the fact that Wernalegedly did not purchase all Green Bull's assets does

not require dismissal of the complaint whereakesged here, the predecessor corporation ceases

ordinary business and dissohason after the sale, and the Rtdf alleges a “continuation by

[the successor corporation] of the purchasednassi at the same physical location, and with the

same assets, general business operatiohireny of the same personnel”. &3ty of New

York v. Aaer Sprayed Insulations, In281 A.D.2d 228, 229, 722 N.Y.S.2d 20, 21 (1st Dep’t

2001). This is particularly true where, asehghe Court does not know which, if any, assets
were retained by Green Bull or whether theinstd assets were non-transferable. Kidz Cloz,

Inc. v. Officially for Kids, Inc, No. 00-CV-6270, 2002 WL 1586877,*& (S.D.N.Y. July 17,

2002) (holding that the fact thite seller corporation t@ned certain assetisat the plaintiff
contends were non transferable did not foreclose the possibility that the buyer corporation could

be liable as a successor based emtiere continuation exception).
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Thus, the Court finds that, at this stage i litigation, the Plaintiff has sufficiently pled
that Werner is the mere camtiation of Green Bull so as to want additional discovery on the
issue.

[11. CONCLUSION
For the foregoing reasons, it is hereby

ORDERED that Werner’s motion to dismiss is denied.

SO ORDERED.

Dated: Central Islip, New York
November 14, 2011

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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