Fuerst v. Fuerst

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
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WOLFGANG FUERST,
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-against-
HANNELORE FUERST,

Defendant.
_________________________________________________________ X
_________________________________________________________ X
HANNELORE FUERST,
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-against-
WOLFGANG FUERST,

Defendant.

_________________________________________________________ X

APPEARANCES:

Seligman & Seligman

Attorneys for the plaintiff/counter claim defendant
70 Main Street

Kingston, NY 12401

MEMORANDUM OF
DECISION AND ORDER
10-CV-3941

By: Delice F. Seligman, Esq., Of Counsel

Carway & Flipse, Esgs.
Attorneys for the defendant/counterclaim plaintiff
194 Old Country Road
Mineola, NY 11501
By: Adrienne F. Hausch, Esg., Of Counsel

SPATT, District Judge.

Doc. 37

Wolfgang Fuerst (“Wolfgang” ofthe Plaintiff’) commencedhis action against his now

former wife Hannelore FuergtHannelore” or‘the Defendant”) seeking economic and

emotional damages based on her allegextomduct during their divorce proceeding. The
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Defendant counterclaimed agaiigolfgang for economic and emotional damages and filed a
motion for sanctions pursuant to Federal Rul€iwfl Procedure (“Fed. R. Civ. P.) 11 based on
his commencement and continued prosecutioneoirtstant action. After a judgment of divorce
was entered, the Plaintiff withdrelwss complaint in this action.

Presently before the Court are the folilogvmotions: (1) the Defendant’s motion for
sanctions pursuant to Fed. R. Civ. P. 11; andh@)Plaintiff's motion to restore his previously
withdrawn complaint and to amend the complaint to add attorney Adrienne F. Hausch as a
defendant. For the reasons set forth belowCitnart sua sponte dismisses the counterclaims and
denies the motion to restore and amend the comta lack of subjectmatter jurisdiction. In
addition, the Court grants in pamd denies in part the Defdant’s motion for sanctions.

|. BACKGROUND

The patrties in this action are representethieysame attorneys whepresented them in
the underlying divorce proceeding, namely Delice F. Seligman, Esq. of Seligman & Seligman for
Wolfgang, and Adrienne F. Hausch, Esq. of Gan& Flipse, Esgs for Hannelore. Both the
parties and their attorneyave filed numerous and lengthy @éfvits recountingheir version of
the facts of this case, including the past histifrthe case and opinions about matters that are
not only not relevant to the instant proceeding, are unnecessarily inflammatory. The Court
will limit its summary of the facts to those alleigas relating to the divorce proceeding and the
instant case that arerdctly relevant.

On September 1, 1967, Wolfgang and Hanndforerst were married in Germany. In
1974, the parties moved to New York, where tresided from 1974 until in or about 2008. At

some point in 2008, the parties allegedly agteat] for financial reass, Wolfgang would



move back to Germany, while Hannelore woultd/st the United States for a few more years
before eventually returning to Germany.

On November 7, 2008, Hannelore commenreelivorce proceeding against her husband
by an order to show cause for pendente litef@l the New York State Supreme Court, Nassau
County under Index Number 203114/08 (the “dosoproceeding”). The divorce proceeding
was assigned to the Honorable Vito De&bef. On November 12, 2008, Justice DeStefano
signed the order to show cause makingtiineable on November 24, 2008. In additiex,
parte, Justice DeStefano placed certain restraintgssets including “the proceeds of the marital
residence, the proceeds of a mortgage issuttktparties’ adult child and the proceedings of
certain brokerage accounts”. (Counterclaim Complaint 9 43; Order to Show Cause dated
November 12, 2008, Ex. E to the Hausch Affilalated November 23, 2010 (“Hausch Aff.”).)
Although the parties dispute theaimstances involving Wolfgangt®nsent, there is no dispute
that, on November 24, 2008, Wolfgang executed icestgpulations agreeing to continue or
modify the restraints on marital and certaihastproperty during the pendency of the divorce
proceeding. (Sedausch Aff., Exs. F & G.)

In November 2009, an inquest was conduetgtb the grounds of the divorce.

Following the inquest, the court held the ertfyudgment of divorce in abeyance pending the
resolution of issues with regard to the edulgadistribution of theparties’ property. In

particular, throughout the proceeding, the parties engaged in discovery involving the heavily
contested issue of whether Wolfgang had secidsed hidden assets. On November 19, 2009,
during the trial with regard to the equitable dimation of the assets, the parties entered into an
oral stipulation on the record regarding the disition of the assets. At that time, Wolfgang’s

counsel, Ms. Seligman, stated on the recordghatdid not agree with the terms of the



settlement and that Wolfgang had agreed tgtbposed distribution against her advice. Justice
DeStefano directed the partiesrémluce the stipulation to ving. Hannelore’s attorney, Ms.
Hausch, stated that she would circulatedtifgulation and have #igned by all parties by

January 15, 2010, and that she would enter istgoalation of discontinuance by November 20,
2009, the day after the hearing. ($&®ember 19, 2009 Transcript, Seligman Aff., Ex. D.)
Following the trial in November of 2008Volfgang moved back to Germany.

Although a form of the stipulation of detihent was reduced to writing, it was never
signed by Wolfgang and Ms. Hausch never filedipulation of discontinance. There is a
significant dispute as to the circumstancesaunding the parties’ flure to execute the
stipulation of settlement and to discontinue #ttion. Ms. Hausch contends that Wolfgang
moved back to Germany withosigning the stipulation, while M&eligman contends that she
was never provided a copy of the stipulatioseitlement for Wolfgang to sign. In addition, Ms.
Seligman contends that although Ms. Hauscharegpa stipulation adiscontinuance, which
Ms. Seligman signed, Ms. Hausch chosetadile it with the court.

In or about March of 2010, Hannelore movedhéwe the divorce proceeding restored to
the court’s trial calendar. Atn unspecified time, Justice Defatno apparently recused himself
from the case and the matter waassigned to the Honorable Rdb&. Bruno. By order dated
June 4, 2010, Justice Bruno held thatghdies November 19, 2009 stipulation was
unenforceable. Justice Bruno scheduled a niehvotn the equitable distribution issues to
commence on September 1, 2010.

On August 25, 2010, Wolfgang filed an emergency application with the New York State
Appellate Division, Second Department, seeking ay ge trial in the diorce proceeding. This

application was denied. SubsequentlyAaigust 27, 2010, Wolfgang commenced the instant



action against Hannelore in federal court assgitiaims for abuse of process and intentional
infliction of emotional distress based Hiannelore’s conduct in the commencement and
prosecution of the divorce proceeding. In the complaint, Wolfgang sought damages for
emotional trauma, loss of income baseadhe restraints imposed on him by &xgarte orders,
and the costs expended in litigating the divorce proceeding.

On September 1, 2010, the day the trial wasoskegin in the divorce proceeding, the
parties entered in to a Stipulation®éttlement (the “Settlement”). (S€eunterclaim
Complaint, Ex. A.) Article XIX paragraphs two and three of thdtfeenent state in relevant part
that:

2. Except for the obligations, promises and Stipulations herein
set forth and to be performed by the parties hereto which are
hereby expressly reserved, each of the parties hereto for himself
and herself and for his or heghd representatives hereby forever
releases and discharges the othad his or her heirs and legal
representatives, from any antddebts, sums of money, accounts,
contracts, claims, causes or causkaction, suits dues, reckoning,
bonds, bills, specialties, covenantentroversies, Stipulations,
promises, damages, judgments, extends, executions and demands
whatsoever, in law or in equityhich each of them had, now has
or hereafter can, shall or mayMea by reason of any matter from
the beginning of the world to tlexecution of this Stipulation.

3. Except as otherwise exprgsset forth herein, each party
hereby remises, release and foradischarges the other from all
causes of action, claims rights attemands whatsoever, in law or
in equity, known or unknown, past, present or future, which either
of the parties hereto ever haa,now or hereafter may have,
against the other, including (\Wiut limitation) all claims with
respect to all marital property as that term is used in Domestic
Relations Law Section 236 and agenpreted or arising out of the
marital relationship, excephg cause of action for divorce,
annulment or separation, and atgfenses thereto in any pending
or future action and except any cao$action arising out of or in
connection with the breadt this Stipulation.

(Id. at 34-35) Also on September 1, 2010, Wolfgemgsented to the issuance of the divorce

decree.



On September 2, 2010, Ms. Hausch sent erl&itMs. Seligman asking whether “[ijn
view of the settlement of the matrimonial actian [she] intend[ed] to withdraw [the] federal
action”. (Hausch Aff., Ex. K.) However, Ms. Il8gnan states that, toetbest of her knowledge,
she does not recall receig this letter.

After Wolfgang failed to withdraw the corgmnt in this action, Hannelore filed an
Answer and Counterclaim Complaint on Septem24, 2010 assertirige following claims
against Wolfgang based on the commencementediitieral action: (1gbuse of process; (2)
breach of the Settlement; (3) negligent infbctiof emotional distress; and (4) intentional
infliction of emotional distress. On January 24, 2011, Hannelore filed a motion for sanctions
pursuant to Fed. R. Civ. P. 1llegging that the complaint wdsvolous and should have been
withdrawn following the execution of the Settlerheffhat same day, Hannelore also filed a
motion to dismiss the complaint pursuant to FedCR. P. 12 for lack of jurisdiction based on
the executed Settlement and alse fdilure to state a claim.

At this point, partially due to the Court’srer, the procedural histy of the instant action
gets complicated. After receiving the fijadlgment of divorce on February 2, 2011, Wolfgang
filed a Notice of Withdrawal ithe instant action, withdrawingshcomplaint. On February 17,
2011, the Court “so ordered” the Notice of Wdtawal and, despite the existence of the
counterclaims and the motion for sanctions, marked the case closed. However, upon a motion by
Hannelore, on March 21, 2011, theutt issued an order: (1) vacating the portion of the
February 17, 2011 order closing ttese; (2) directing the Clerk tife Court to reopen the case;
and (3) affording Wolfgang twenty days to resd to the pending counterclaim and/or the Rule
11 motion for sanctions. On May 10, 2011, Wolfgdiled a motion to continue, which sought

to restore the initial complaint and amend ¢benplaint to add claims directly against Ms.



Hausch for abuse of process, violation®Nefv York Judiciary Law 8§ 487, and intentional
infliction of emotional distress. The proposadended complaint also states that, since the
commencement of this action, Hannelore redisrned to Germany to live.

Presently pending before this Court &annelore’s motion for sanctions, and
Wolfgang’s motion to restore and amend the complaHowever, upon review of the parties’
submissions, the Court has determined thackd subject matter jurisdiction over any dispute
between the parties. As a risthe Court deniegVolfgang’s motion to restore and amend the
complaint, andua sponte dismisses Hannelore’s counterafagi. The Court will address the
issue of subject matter jgdiction and the sanctions motion separately below.

Il. DISCUSSION

A. As to the Court’s Subject-Matter Jurisdiction

The parties assert that this Court hassglidtion over the disputes in this case pursuant
to 28 U.S.C. § 1332(a), based on the padiesrsity. At the time the complaint and
counterclaim complaint were fille Hannelore was a residenttbé state of New York and
Wolfgang, who is a dual citizen tfe United States and Germamgs a resident of Germany.
Although Hannelore now resides in Germany, beeahe moved to Germany after this action

was commenced, it does not factor inte @ourt’s jurisdictbnal analysis. Se@rupo Dataflux

v. Atlas Global Group, L.P541 U.S. 567, 570, 124 S. Ct. 1920, 1924 (2004) (“It has long been
the case that ‘the jurisdiction tife court depends upon the stait¢hings at the time of the

action brought.”) (quing Mollan v. Torrance9 Wheat. 537, 539, 6 L. Ed. 154 (1824)). As set

forth below, because Wolfgang is a dual citinéthe United States and Germany, the Court

lacks subject matter jurisdiction over this case.



Federal district courts areuarts of limited jurisdiction, andt all times, are obligated to

be assured of their subject matter jurisdictiwer matters before them. Durant, Nichols,

Houston, Hodgson & Cortese-Costa P.C. v. Dup®®b F.3d 56, 62—63 (2d Cir. 2009) (“Itis a

fundamental precept that federal courts are caditisited jurisdiction’and lack the power to
disregard such limits as have been impdsethe Constitution or Congress.”) (quoting Owen

Equipment & Erection Co. v. Kroge437 U.S. 365, 374, 98 S. Ct. 2396, 57 L. Ed. 2d 274

(1978)). Although neither party faaised a question as to tlisurt’s jurisdiction, “it is
common ground that in our federal system wiited jurisdiction any party or the court sua
sponte, at any stage of the proceedings, mag thesquestion of whethéhe court has subject

matter jurisdiction.”_United Food & CommercMlorkers Union v. Centermark Props. Meriden

Square, In6.30 F.3d 298, 301 (2d Cir. 1994) (internal qtiotamarks and citation omitted). If

Id.seealso

the Court finds that subject matter jurisdictiis lacking, “dismissas mandatory”.
Durant 565 F.3d at 62—63 (“If subject matter jurisdictiis lacking and no party has called the
matter to the court's attention, the court hagltitg to dismiss the action sua sponte.”) (citing

Louisville & Nashville R.R. v. Mottley211 U.S. 149, 152, 29 S. Ct. 42, 53 L. Ed. 126 (1908)).

Section 1332(a) provides in relevant ghgt diversity jurisdiction exists over civil
actions between: (1) “citizens of differenat&ts” and (2) between “citizens of a State and
citizens or subjects of a foreign state”. 28 B.$ 1332(a)(1) & (2). As the Supreme Court has
noted “[i]n order to be a citizeof State within the maning of the diversity statute, a natural
person must be both a citizen of the United Statdde domiciled within the state.” Newman-

Green, Inc. v. Alfonzo-Larraj90 U .S. 826, 828, 109 S. Ct. 2218, 2220, 104 L. Ed. 893 (1989)

(emphasis in original).



Although Wolfgang is a citizen of both Germaanyd the United States, it is the general
consensus among the courts—including the Se€ircuit—that, where a party has dual
citizenship, [ijn matters of divsity jurisdiction American citizenship will determine diversity”.

Action S.A. v. Marc Rich & Co., In¢951 F.2d 504, 508 (2d Cir. 1991); sdsoFrett-Smith v.

Vanterpoo] 511 F.3d 396, 400 (3d Cir. 2008); Coury v. P88 F.3d 244, 247 (5th Cir. 1996);

Mutuelles Unies v. Kroll & Linstrom957 F.2d 707, 711 (9th Cir. 1992); Sadat v. Mei6&$

F.2d 1176, 1187 (7th Cir. 1980). The rationale bethrgrule is that ‘the dual citizen should

not be allowed to invoke alienage jurisdictimecause this would give him an advantage not
enjoyed by native-born American citizens”. Cou$ F.3d at 250. Furthermore, in the situation
where a United States citizen is domiciled abrbads considered neither a citizen of any state

within the United States, nor a citizensubject of a foreign state. Sderrick Co., Inc. v. SCS

Commc'ns, InG.251 F.3d 315, 322 (2d Cir. 2001). Thwhere a United States citizen is

domiciled abroad at the time an action is canoed, § 1332(a) does not provide the Court with
jurisdiction over the suit. Sad. As a result, “diversity jusdiction may be properly invoked
only when a dual citizen's domicile, and thus litigenship, is in a statdiverse from that of
adverse parties.” _Cour85 F.3d at 250.

Although domiciled in New York from 1974 to 2008, the parties do not dispute that, in
2008, Wolfgang decided to move back to Germammnpeently. Indeed, the parties were in the
process of selling their marital home whemHelore commenced the divorce proceeding in
November of 2008. Subsequently, inabound November of 2009, Wolfgang moved to
Germany, where he was domiciled when he cemred this action in August of 2010, and when
the counterclaims were filed against him irp@enber of 2010. Thus, because Wolfgang was a

United States citizen domiciled in Germanyted time this action was commenced, he could not



sue or be sued in federal court. Therefoggardless of whether Harlaee is an American
citizen, German citizen, or dual citizen, disiy jurisdidion under § 1332(a) would be

improper. _Seéemos v. Patera® F. Supp. 2d 164, 165 (S.D.N.Y. 1998) (holding that because

the plaintiff, who was a dualt@en of Greece and the United $gtwas not a domiciled in the
United States “she [was] a citizen of no statetlierpurposes of diversijyrisdiction”); Lehman

Gov't Secs. v. PickholZNo. 95-CV-7744, 1996 WL 447995, at (8.D.N.Y. 1996) (holding that

because the plaintiff was a dual zé&n of the United States and Israel and a resident of Israel,
“he is not a citizen of a stafand] he cannot sue a citizenstéte in the absence of federal

guestion jurisdiction”); sealsoFrett-Smith 511 F.3d at 400; cEoroughi v. Am. Airlines, Ing.

No. 11-CV-4883, 2011 WL 5979716, at *2 (S.D.N.Yo\N 30, 2011) (“Even if one plaintiff is a
foreign citizen, the presence of a plaintiff whaib).S. citizen domiciled abroad does not allow

the maintenance of the action on the basdiwdrsity.”) (citing Cresswell v. Sullivan &

Cromwell 922 F.2d 60, 69 (2d Cir. 1990)).

Finally, even assuming that although hesypaysically located iGGermany, Wolfgang
was still a New York domiciliary at the time hemmenced this action, jurisdiction would still
be lacking because Wolfgang and Hannelore would have both been citizens of the State of New
York.

Accordingly, the Court denies Wolfgang’s motion to restore and amend the complaint
and sua sponte dismisses the counterclaim comi¢aitack of subject ntger jurisdiction. In so
holding, the Court takes no position the relative merits of any of the parties’ claims.

B. As to the Motion for Sanctions

The Defendant has moved for sanctions ag#esPlaintiff and the Plaintiff's attorney,

Delice Seligman, Esqg., pursuant to Fed. R. CiLIP(“Rule 11"), asserting that: (1) the

10



complaint was filed for the improper purpose ofdssing the Defendant; (2) the claims asserted
in the complaint were frivolous and withauerit; and (3) the complaint should have been
withdrawn after the Settlement was signed.

Rule 11(b) of the Federal Rules of Civil Prdaee states that an attorney who presents “a
pleading, written motion, or other paper” to the ¢dlereby “certifies” thato the best of his
knowledge, information, and belief formed aféereasonable inquiry, the filing is: (1) not
presented for any improper purpose, “such as to harass, cause unnecessary delay, or needlessly
increase the cost otigation”; (2) “warranted by existingaw or by a nonfrivabus argument for
extending, modifying, or reversy existing law or for estabheng new law”; and (3) either
supported by evidence or “will likely have egrttiary support after @asonable opportunity for
further investigation or discovery Fed. R. Civ. P. 11(b). Igeneral, “the standard for

triggering the award of fees under Rule labgective unreasonabless.” _Margo v. Weis®13

F.3d 55, 65 (2d Cir. 2000). This “standard ipm@priate in circumstares where the lawyer
whose submission is challenged by motion hasoftportunity, afforded by the ‘safe harbor’

provision, to correct or withdrv the challenged submission.” In re Pennie & Edmonds LLP

323 F.3d 86, 90 (2d Cir. 2003). The Second Cittcat cautioned that Rulel sanctions should

be “made with restraint”, Schlaif&lance & Co. v. Estate of Warhdl94 F.3d 323, 333 (2d Cir.

1999), and, even where a court determinesRlué 11(b) has been violated, the decision
whether to impose sanctions is not mandatoryrdahier is a matter fdhe court's discretion,

Perez v. Posse Comitaftd¥3 F.3d 321, 325 (2d Cir. 2004).

As an initial matter, although the Court ismhissing the action because it lacks subject
matter jurisdiction, it still retam“the power to determine kateral issues, such as the

appropriateness of sanctions.” Perpetual Secs., Inc. v, Z88d-.3d 132, 141 (2d Cir. 2002).

11



First, the Defendant allegesattsanctions are warrantedagminst the Plaintiff pursuant
to Rule 11(b)(1) because the complaint wasifiketh the improper purse of harassing the
Defendant. The Court will not delve into théxgective motivations gbarties involved in an
emotionally-charged matrimonial dispute. Aseault, the Court denies the Defendant’s motion
for sanctions on this ground.

Next, the Defendant contends that sanctemesappropriate as against the Plaintiff's
attorney pursuant to Rule 11(b)(2) because thm#i's attorney failed to make a reasonable
inquiry into the following causes of action asedrin the complaint(1) loss of income; (2)
attorney’s fees; (3) intentional infliction of etonal distress; (4) abaf process; and (5)
malicious prosecution—a cause ofian that the Court notes is nasserted in the complaint.
The Court has reviewed the pastisubmissions in this regard and exercises its discretion to
decline to impose sanctions with respect to arthese alleged Rule 11 violations.

Finally, the Defendant contentisat the Court shodlsanction the Plaintiff's attorney for
failing to withdraw the complaint following éPlaintiff's execution of the Settlement on
September 1, 2010. The Court agrees.

As an initial matter, the Defendant’s contentthat sanctions are wanted relies on the
presumption that the Settlement effectuated a relefhe Plaintiff's clans. A review of the
Settlement supports this presumption. The Settlemaiicitly provides thathe parties agree to
release and discharge “any and all . . . causeauses of action, [and] suits . . . in law or in
equity which each of them had, now has or hereafter can, shall or may have, by reason of any
matter from the beginningf the world to the execution of this Stipulation” and, subject to
certain exceptions not applicable here, “all causes afrgatlaims rights and demands

whatsoever, in law or in eqyitknown or unknown, past, present or future, which either of the

12



parties hereto ever had, or nowhereafter may have, agains thther . . . arising out of the
marital relationship”. (Settleemt at 34—35.) There is no indicat that these provisions, which
explicitly applied to tlen existing actions and claims, wei@ applicable to the instant action,
which was pending at the time the Settlement wgisesi. The Plaintiff's attorney fails to cite
any authority or argument for why the Plaintiff's claims against the Defendant are not subject to
this agreement, or why these provisions shooldbe enforced. Accordingly, the Court finds
that the Plaintiff released all his claims assenetthe complaint when he signed the Settlement,
and therefore there was no legal or dattbasis to assert those claimeaSeptember 1, 2010.

“It is well established it ‘Rule 11 does not imposecantinuing obligation on the
presenter to update, correctvathdraw any pleading, writtemotion or other paper which,

when presented, satisfies the requiremehtie Rule.” Carlton Group, Ltd. v. TohiNo. 02-

CV-5065, 2003 WL 21782650, at *6 (S.D.N.YI\B1, 2003) (quoting Gregory P. Joseph,

Sanctions: The Federal Law of Litigation Abuls#s (3d ed. 2000)); sedsoStiefvater Real

Estate, Inc. v. Hinsdale, 812 F.2d 805, 809 (2dX887) (“[R]ule 11 deals exclusively with ‘the
certification flowing from the gjnature to a pleading, motion, @ther paper in a law suit’, and

imposes no continuing duty on the parties eirthttorneys.”) (quoting Oliveri v. Thompson

803 F.2d 1265, 1274 (2d Cir. 1986)). Accordinglgrthis “no obligatiorto update a pleading,
motion or other paper based on new information provided that the document met the

requirements of Rule 11 when signed.” Curley v. Brignoli Cugldyoberts, Assocs128

F.R.D. 613, 616 (S.D.N.Y.1989). Thus, becatsePlaintiff filed the complaint befotbe
Settlement was signed, the Pldindid not violate Rule 11 by nainmediately withdrawing the

complaint.

13



Nevertheless, “Rule 11 sancticau® appropriate where an attey or party declines to
withdraw a claim ‘upon an expressjuest by his or her adversarjeafearning that [the claim]

was groundless.”_Carlton Gropp003 WL 21782650, at *7 (quoting Calloway v. Marvel

Entm’t Group 854 F.2d 1452, 1472 (2d Cir. 1988), rev'd. in part on other grpd4884J.S. 120,

110 S. Ct. 456, 107 L. Ed. 2d 438 (1989)); aseO'Malley v. New York City Transit Auth.

896 F.2d 704, 709 (2d Cir. 1990) (“[Clontinuingdess an obviously meritless lawsuit does
tend to indicate bad faith and further supptresimposition of a rule 11 sanction.”).

The Settlement that serves as the basithis motion was signed on September 1, 2010.
On September 2, 2010, the Defendant’s attorneyaskatter to the Plairffis attorney asking if
the Plaintiff intended to withdratihe complaint in light of the settlement. This inquiry does not
constitute a demand. However, on Decemi@2R10, in accordance with the safe harbor
provision of Rule 11(c)(2), the Defendant seraetbpy of the sanctiomsotion on the Plaintiff's
attorney. Under this rule, the Plaintiffhdl days to withdraw his complaint without
consequences. Seed. R. Civ. P. 11(c)(2). After the Riéff failed to withdraw the complaint,
on January 24, 2011, the Defendant filed theaimsinotion for sanctionsThe Plaintiff’s
withdrawal of the complaint on February 11, 20dapproximately 45 days after receiving the
demand, does not afford the Plaintiff's attormies protection of the $aharbor provision.
There is no dispute that the Plaintiff's attornegs aware of the contertthe Settlement, and
was aware that the Plaintiff signed the Set#at on September 1, 2010. Thus, it was incumbent
on the Plaintiff to withdraw the complaint upon receipt of the Defendant’s demand on December
28, 2010 because there was no longer any vigdses for asserting the claims.

The excuse offered by the Plaintiff's attorrfey her failure to withdraw the complaint

upon the execution of the Settlement is unavaililn her affidavit opposing the motion for

14



sanctions, the Plaintiff's attorney states sta# did not immediately withdraw the complaint
following the execution of the Settlement because the Defendant had backed out of a previous
stipulation of settlement during the divorce procegdand therefore the Phdiff was hesitant to
dismiss the complaint until he had a finadigment of divorce. (Seligman Aff., { 53.)

According to the Plaintiff's attorney, if the Dei@ant did not want to our costs litigating the

action after the Settlement was filed, she couldelfaent [the Plaintiff’'s attorney] a stipulation
extending her time to answer until she hadegfthe Plaintiff's attorney] the judgment of
divorce”. (Amended Affidavit of Diece Seligman dated May 10, 2011, 1 4.)

However, this excuse does not changddlethat, as of Sepinber 1, 2010, there was a
signed Settlement agreement binding on both padissharging the claims in the complaint. It
was incumbent upon the Plaintiff to withdrave ttomplaint upon receipt of a demand to do so.
Regardless of whether the Plaintiff's contabout the Defendanttompliance with the
Settlement was well-founded, permitting the Defendad the Court to expend resources in a
litigation that essentially was the Plaintiff adkup plan was an abuse of the legal system.
Accordingly, the Court grants the Defendant’stimo to sanction the Plaintiff's attorney for her
failure to withdraw the complaint follawg the Defendant’s December 28, 2010 demand.

With respect to the amount of sanctiomgourt has “broad discretion in tailoring

appropriate and reasonable d@rts under rule 117, O’'Malley896 F.2d at 709; Lawrence v.

Wilder Richman Sec. Corp417 F. App’x 11, 15 (2d Cir. 2010). The Defendant requests that

the Court sanction the Plaintiffattorney by requiring her to palye Defendant’s attorney’s fees
and costs associated with opposing the damp including the filing of the answer,
counterclaim complaint, motion to dismiss andtion for sanctions. However, because the

Court declines to award sanctidmssed on the Plaintiff’s initial filing of the complaint, and

15



because the Defendant’s countanti complaint was filed despitbe absence of this Court’s
subject matter jurisdiction, tieourt finds that the proposednction is not warranted.

Here, the sanctionable conduct that the Court seeks to deter is the maintenance and
continuation of a lawsuit rendered meritless bgregs subsequent to its commencement, despite
a demand of withdrawal. Pursuant to Rule 11{¢)j{z party fails to withdraw the challenged
document within 21 days of being served vatmotion for sanctions, “the court may award to
the prevailing party the reasonable expensesydivad) attorney’s fees, incurred for the motion”.
Fed. R. Civ. P. 11(c). Accordingly, the Courtds that the appropriaganction is for the
Plaintiff's attorney to pay thetatrney’s fees and costs incurred by the Defendant in bringing and
defending its motion for sanction§he Defendant is directed to submit within 10 days of the
date of this order, records reflecting the howseeded by her attorney and the costs incurred in

filing and defending the motion for sanctions.

[1l. CONCLUSION
For the foregoing reasons, it is hereby:

ORDERED, that the Counterclaim complaistdismissed, and it is further

ORDERED, that the Plaintiff's motion to restoeasxd amend the complaint is denied, and
it is further

ORDERED, that the Defendant’s motion for sawcts as against the Plaintiff based on
his alleged improper purpose in filing the compiand against the Plaintiff's attorney for filing
a frivolous action is deed, and it is further

ORDERED, that the Defendant’s motion for sancti@ssagainst the Plaintiff's attorney
based on the Plaintiff's failure to withdrawetbomplaint within the safe harbor provision

provided by Rule 11(c)(2) granted, and it is further
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ORDERED, that the Court imposes sanctiarsthe Plaintiff's attorney, Delice
Seligman, Esq., in an amount to be determiioidwing the Defendant’s submission of her
costs and attorney’s fees incurred in filing atidditing the motion for sanans, and it is further

ORDERED, that the Defendant is directed to sutowithin 10 days of the date of this
order, records reflecting the hours expended bytterney and the costs incurred in filing and
defending the motion for sanctions. The attorneyttie Plaintiff is afforded an opportunity to
respond to the amount of sanctions within five dafythe receipt of the Oendant’s application.
No reply will be accepted.

SOORDERED.

Dated: Central Islip, New York
December 9, 2011

/s/ Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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