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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LORI SCHARFF, MIGHAEL GODINO, EDWARD
MOLLOY and LONG ISLAND COUNCIL OF THE
BLIND,

Plaintiffs, MEMORANDUM & ORDER
10 CV 4208 (DRH)(AKT)
-against-

COUNTY OF NASSAU and SHILA
SHAH-GAVNOUDIAS, COMMISSIONER OF
NASSAU COUNTY PUBLIC WORKS, in her
official capacity,

Defendants.

APPEARANCES:

NASSAU SUFFOLK LAW SERVICESCOMMITTEE
Attorneys for Plaintiff

1757 Veterans Highway, Suite 50

Islandia, New York 11749

By: Robert Briglio, Esq.

LAW OFFICE OF MARTIN J. COLEMAN, P.C.
Attorneys for Plaintiff

100 Crossways Park Dr. West, Suite 412
Woodbury, New York 11797

By: Martin J. Coleman, Esq.

NASSAU COUNTY ATTORNEY
JOHN CIAMPOLI

Attorneys for Defendants

One West Street

Mineola, New York 11501

By: Ralph J. Reissman, Esq.

HURLEY, Senior District Judge:
Plaintiffs Lori Scharff (“Scharff”), Michael Godino (“Godino”), Edward Molloy
(“Molloy”) and the Long IslandCouncil of the Blind (“LICB”) (colectively, “Plaintiffs”), brought

this action under Title 1l of the Americangith Disabilities Act, 42 U.S.C. § 12134t seq.
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(“ADA”), and the Rehabilitation Act, 29 U.S.C. § 784seq(“Rehabilitation Act”) claiming that
defendants County of NassalC@unty”) and Shila Shah-Gavnoadi Commissioner of Nassau
County Public Works, in her official capacity (tdtively, “Defendants”)yiolated their rights by
failing to adopt a scheduled indtdion of Accessible Pedestriang8als (“APS”) at intersections
where pedestrian crossing signals were currgmtlyided, and by failingp install APS each time
the County altered or installed pedestriarssiog signals, including whddefendants engaged in
a traffic signal replacement project betweéf®8 and 2011. Presently before the Court are the
parties’ cross-motions for sumnygudgment pursuant to FederallRof Civil Procedure (“Rule”)
56. For the reasons set forth beldle parties’ motions are denied.
BACKGROUND

The material facts, drawn from the Amendaoimplaint and the parties’ Local Civil Rule
56.1 Statements, are undisputed unless otherwise noted.
l. Plaintiffs

Plaintiffs are blind, deaf-blind or severelysually impaired indiduals who reside near
Hempstead Avenue, in Nassau County, New YorH,\aho are membersnd former or current
officers, of LICB. The Council “is a private, kmteer organization affiliad with the American
Council of the Blind of New Yorkinc.” (“ACBNY?”). (Pls.” R. 56.1 Stmt. § 3.) ACBNY is a not-
for-profit corporation comprised of chapters or affiliates, such as LICB, which focus on either a
geographic area, a specific pogibn, or an issue within New York State.

LICB’s stated Constitutional Purpose is te]ducate the public as well as the blind and
visually impaired as to the rights, responsiig$i, problems and potensabf blind and visually

impaired persons; providing maximum opportunitiese¢oome self-sufficient, self-supporting and
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productive members of society.ld( | 6.) LICB educates the pubkbout its goals, and holds
advocacy meetings and events that are intetmledcourage and edueagovernmental officials

to meet LICB’s goals. One longrte project of LICB has beerdaocating for the installation of
APS along the roadways in its geographical area.

“APS are pedestrian, street ssing signal technologies thandae installed with standard
pedestrian crossing signal equipment, and wiicvide auditory and tactile information that
gives blind and visually impaired persons gsme or similar information provided by purely
visual pedestrian signais sighted persons.”ld. 1 10.) One type of APiS the Polara Navigator,
which adds audio equipment to communicate rimfation, and a push boti that activates an
“audio crossing signal which has a non-verbaliainoming sound used to locate the button and
a tactile arrow to indicate the diremti of travel governed by the signal.ld(f 11.) The Polara
Navigator has been commercially available since 20@3.9@5.) Prior to the commencement of
the instant litigation, LICB’s officers and members spent substantial amounts of time trying to
achieve the organization’s mission of ohtag the installation of APS.

Blind and severely visually impaired individsaely in part, or invhole, on their senses
of hearing when attempting independently to sr@street. Thus, the “purpose of installing APS
is to improve the safety of visually impaired peogdethey cross streetstivpedestrian signals.”
(Id. § 13.) However, Plaintiffs’ ability to safelgross streets using theiense of hearing has
decreased during the past decade, and will likehtioue to decrease, besauwf the presence of
vehicles with “quiet egine technologies.” I4. 1Y 15, 16.)

Although “[m]any of the destinations . . .&aff utilizes for her daily needs could be

[traveled to] by walking, . . . $arff has chosen not to riskeafety by independently crossing
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Hempstead Avenue because of the lackBSAat the various signadid intersections.”ld. 11 18,
19.) Thus, Scharff's “independeacttivities are substantially libed” by “the lack of APS along
Hempstead Avenue,” and she must pay “substantiadjizer travel fees charged by paratransit
rides and taxis to get to destinationdd. {1 20, 21.) Godino and Molloy face similar difficulties
“in independently crossing Hempstead Avenue trgections that are ently controlled by
non-APS pedestrian signals.1d( 25.) Thus, Plaintiffs wish 6tuse APS at . . . intersections
under the ownership or controldassau County to facilitate theibility independently and safely
to travel to as many parts of Nassau County as possibte.Y 27.)
Il. Defendants

The County “owns approximatey600 signalized intersections.1d({ 31.) The Nassau
County Department of Public Works (“DPW?”) provilthe public with “peddsan street crossing
signals and related equipment” which provide ‘@ams for pedestrians to cross streets in a safer
manner than if they crossed strestsincontrolled intersections.’Id( 1 32.) “DPW has installed
APS at approximately ten intersections in Nassau County”; however, it “has not installed APS at
any of the intersections along pstead Avenue to date.ld( 11 33, 34.) The APS that were
installed by DPW “were installed iresponse to requests from County residents to install APS at
intersections near their residencedd. {f 35.) The County’s APS units cost approximately $400
each. (Defs.’ R. 56.1 Stmt. 1 14.) DPW does netla“formalized policyor process related to
the installation of APS.” (B.’ R. 56.1 Stmt. { 36.)

However, according to Defendants, it is possible to install APS at every intersection
because the existing buildings, trees or othercsires prevent the proper installation of the

pedestrian signal pole and APS unit. Defendatdte that access toettunderground electrical
4



wires needed for the installation of APS may‘peevented by the existence of underground gas
mains, water mains, electrical wires, sewegnal cables and other obsttions.” (Defs.” R. 56.1
Counterstmt. § 10.) Further, Daftants assert that, in many essthe proper placement of APS
is prevented by the orientation @snfiguration of existing curb ramps, roads and sidewalks.

Moreover, Defendants argue that “it is ndiMays] possible to safely install an APS unit
to meet [the] optional safety guidelines issbgdhe Manual of UnifornTraffic Control Devices
(the “MUTCD”), which itself recognizes that indttion of APS is strictly discretionary with any
municipality or public entity.” I.) In addition, Defendants stateat the County may not own or
have access to the sidewalk areas where an A8 be installed. Indee®efendants claim that,
“in at least one instance, whettee County intended to install &PS unit in the Incorporated
Village of Garden City[,] . . . the Village of G#en City Buildings Department issued a ‘Stop
Work’ order preventing the Counfyom installing the APS unit ithe desired and appropriate
manner, and the installation had to be reconfigureldl)) (

During the time period of 2008 to 2011, “DP\&tonstructed existingedestrian signals
along Hempstead Avenue in Malverne and Wasshpstead,” which included replacing operative
parts and wiring the pedestriagsals “to the County’sentralized computarontrol equipment”
(“Reconstruction Project”). (Pls.” R. 56.1 Stififl 37, 38.) In addition, existing pedestrian signal
heads were replaced duringetiReconstruction Pregt with “countdown” signal heads, a
technology that was newly available at theetiof installation. The countdown signal heads
“display[] a visual number countdown of the time petdans have to safely cross the streets,” and
are designed to “enhance pedestriantgafdile crossing intersections.”ld( 11 39, 40.) “The

new countdown signal heads installed along HeeggsAvenue from 2008-2011 did not have an
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audio (aural) component designed to communicaeigual information provided to the general
public by the signal heads todividuals who cannot see the \asuinformation provided by the
countdown signal heads.’Id( 1 42.)

DPW'’s former commissioner, Raymond RibeffRibeiro”), “first became aware of the
needs of visually impaired citizemo safely cross &tets in 1996-1998 while eorked as a Traffic
Engineer Il for Nassau County.'ld( T 43.) Moreover, the formézader of the County’s Traffic
Engineering Division, Harold la (“Lutz”), “had been awar of public requests for APS
technologies at least since th@03 Manual on Uniform Traffic @trol Devices was adopted.”
(Id. 1 44.) Plaintiffs met withféicials from DPW and the Officef the Physically Challenged
from 2006 to September 2007, “to educate thoSiials about APS technologies and the
[P]laintiffs’ need to have APS throughout Nassau Countyd. {1 46, 47.) Ribeiro and Lutz
“represented DPW at severdlthe APS meetings.”ld. T 48.) During the APS meetings, DPW
officials considered the Polara Navigator tedbgy. “DPW officials investigated the Navigator
APS to determine whether it was appropriate for use [to] assist hiiindduals crossing Nassau
County’s roadways, and ultimately approved it for use . . .I1d”/(50.)

At the APS meetings, Gauh and LICB member, John Jeavons, also provided the County
with two written lists of intesections located in the County for which they requested the
installation of APS technology. Lutzonsidered these requests a higher priority than typical
requests because they came from a committeéhtthbeen specifically formed to address APS
needs in the County. DPW employegsited the listed intersectiomsmd noted the possibility of
installing APS athose locations.

Ribeiro knew that “GodinoVied along Hempstead Avenaad that Godino wanted APS
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installed at pedestrian signals né& house along Hempstead Avenueld. §| 52.) Similarly,

Lutz was aware of Godino’s “requests for installation of APS along Hempstead Averdie]” (

60.) Lutz spoke with Deborah Goehner (“Goehner”), a member of the 2006-2007 APS committee
and the DPW official responsible for overseeing tlesign phase of tliReconstruction Project,
about installing APS at integstions located within thReconstruction ProjectId; 11 59, 61.)

At the time he left his employment withetlCounty, Ribeiro had been “in the process of
developing a formalizedotinty-wide policy relat[ing] to the stallation of APS on a scale that
went beyond receipt of requestsrfr community members relat[ingd intersections near their
homes.” [d. § 63.) “Ribeiro considered his effortsdevelop an APS installation on a wider basis
throughout Nassau County to be #arf to what he believed “wasequired by an ADA transition
plan.” (d. {1 64.) However, “[mJuch of the docuntation of DPW'’s investigation into and
planning of an APS installation [i@y which was maintained by . . . Lutz has been lostd. {

65.)
DISCUSSION

Summary Judgment Standard

Summary judgment, pursuantRalle 56, is appropriate onlyhere admissible evidence in
the form of affidavits, deposition transcripts,ather documentation demonstrates the absence of
a genuine issue of material fact, and one pauyitittement to judgment as a matter of |ZBee
Viola v. Philips Med. Sys. of N. Am2 F.3d 712, 716 (2d Cir. 1994)he relevant governing law
in each case determines whielttis are material; “[o]nly disputeser facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of summary

judgment.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). No genuinely triable
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factual issue exists when thmoving party demonstrates, onetlbasis of the pleadings and
submitted evidence, and after drawing all infereras@$resolving all ambiguities in favor of the
non-movant, that no rational jurpgld find in the non-movant’s favoChertkova v. Conn. Gen’l
Life Ins. Co, 92 F.3d 81, 86 (2d Cir. 1996).

To defeat a summary judgment motion prtypsupported by affidéts, depositions, or
other documentation, the non-movant must offer smnilaterials setting fantspecific facts that
show that therés a genuine issue of material fact to be tri&lile v. Brine, In¢.85 F.3d 1002,
1011 (2d Cir. 1996). The non-movant must preseore than a “sciilta of evidence,”Del. &
Hudson Ry. Co. v. Consol. Rail Cqrp02 F.2d 174, 178 (24Qir. 1990) (quotingAnderson477
U.S. at 252) (internal quotation marks omittemt),'some metaphysical doubt as to the material
facts,” Aslanidis v. U.S. Lines, IncZ F.3d 1067, 1072 (2d Cir. 1993) (quotiMatsushita Elec.
Indus. Co. v. Zenith Radio Corg.75 U.S. 574, 586-87 (1986)) (internal quotation marks omitted),
and cannot rely on the allegations in his or pkeadings, conclusory statements, or on “mere
assertions that affidavits suppadithe motion are not credibleGottlieb v. Cnty. of Orange4
F.3d 511, 518 (2d Cir. 1996) (internal citations omitted).

The district court considering a summary jodint motion must also be “mindful . . . of
the underlying standards and burdens of prdeitkett v. RTS Helicoptet28 F.3d 925, 928 (5th
Cir. 1997) (citingAnderson477 U.S. at 252), because the “eviity burdens that the respective
parties will bear at trial guiddistrict courts in their detmination[s] of summary judgment
motions.” Brady v. Town of ColchesteB63 F.2d 205, 211 (2d Cir. 1988). “[W]here the
nonmovant will bear the ultimate burden of praotrial on an issue, the moving party's burden

under Rule 56 will be satisfied if lmn point to an absence of evidence to support an essential
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element of the nonmoving party's claimd. at 210-11. Where a movant without the underlying
burden of proof offers evidence that the non-moveads failed to establish her claim, the burden
shifts to the non-movant to offépersuasive evidence that hisich is not ‘implausible.’ ”1d. at
211 (citingMatsushita 475 U.S. at 587).
Il. The ADA and Rehabilitation Act

The ADA was enacted to “provide a cleard comprehensive national mandate for the
elimination of discrimination agaitédividuals with disabilities.”42 U.S.C. § 12101(b)(1). It
proscribes discrimination against individuals with disabilities in three major areas of public life:
(1) employment and hiring (Title 1); (2) accesstablic services, programs, and activities (Title
I); and (3) public accomodations (Title IIl). Tennessee v. Lang41 U.S. 509, 516-17 (2004).
The Plaintiffs in this case rely upon the antiediination provision of Title Il, which provides
as follows: “Subject to the provisions of this skhiépter, no qualified indidiual with a disability
shall, by reason of such disabilitye excluded from participation or be denied the benefits of
the services, programs, or actieg of a public entity, or beubjected to discrimination by any
such entity.” 42 U.S.C. § 12132. In additiore ttegulations promulgadeunder Title Il provide
that “[n]o qualified individual witha disability shall, on the basi§ disability, be excluded from
participation in or be denied the benefits of $kevices, programs, or adties of a public entity,
or be subjected to discrimination by any pulditity,” 28 C.F.R. 85.130(a), and “[a] public
entity shall operate each service, program, or activity so that the service, program, or activity, when

viewed in its entirety, is readily accessibleaiod usable by individualwith disabilities.” 28



C.F.R. § 35.150(a).

Section 504 of the Rehaibdltion Act similarly provides tht “[n]Jo otherwise qualified
individual with a disability in the United States..shall, solely by reasasf her or his disability,
be excluded from the participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Fedenaaficial assistance.” 29.S.C. § 794(a).

In order to establish a violation under the ADPlaintiffs must allege: “(1) they are
‘qualified individuals’ with a dsability; (2) that the defendandse subject to the ADA; and (3)
that plaintiffs were denied the opportunity to papiate in or benefit from defendants’ services,
programs, or activities, or weratherwise discriminated againby defendants, by reason of
plaintiffs’ disabilities.” Henrietta D. v. Bloomber31 F.3d 261, 272 (2d Cir. 2003) (citiDgpe
v. Pfrommer 148 F.3d 73, 82 (2d Cir. 1998)). “These requirements apply with equal force to
[P]laintiffs’ Rehabilitation Act claims.” Hargrave v. Vermont340 F.3d 27, 35 (2d Cir. 2003).
Additionally, to establista violation under the Rehabilitation Aet,plaintiff must show that the
benefit is part of a “program activity receiving Federal financialsistance.” 29 U.S.C. § 794(a).
See also Dqel48 F.3d at 82.

Here, in addition to claiming that Defendarttid not comply with their obligations to
provide individuals with disabilities with accessibility to “services, programs, or activities”
pursuant to the Rehabilitation Act, Title Il, ardtle II's regulations, Plaintiffs claim that

Defendants violated Title II's gailations pertaining to a publict#y’s existing, newly constructed

L “Congress explicitly authorized the Attorneyr@eal to promulgate regulations under the AB&e42
U.S.C. § 12134(a),” and, therefore, “the regulations trilues given] legislative and hence controlling weight unless
they are arbitrary, capricious, plainly contrary to the statute.’Parker v. Universidad de P.R225 F.3d 1,5 n.5
(1st Cir. 2000) (alteration in original) (quotitinited States v. Mortor67 U.S. 822, 834 (1984)).
10



and altered facilities28 C.F.R. 88 35.149-35.151.
lll.  Analysis

Plaintiffs claim that Defendants violatedetigeneral prohibitions against discrimination
found in Title I, the Rehabilitation Act, andetederal regulations, i.e., 42 U.S.C. § 12132, 29
U.S.C. § 794(a), and 28 C.F.835.130(a), as well as federal reggidns pertaining to a public
entity’s facilities, i.e., 28 C.F.R. 88 35.149-35.1%ach of these claims requires a showing that
a County service, program ortay is at issue, and, additially, 28 C.F.R. 88 35.149-151 require
a showing that a County facility is at issu&he Court will address #se prerequisites as a
preliminary matter.

Notably, Defendants concede that the Coungypsiblic entity thais subject to the
ADA,? and that Plaintiffs are qualified individuals with disabilities.atftlition, the Defendants
do not contest LICB’s standing to bring this action. The thrust of Defendants’ arguments,
therefore, is that pedestriarossing signals do not constitgervices, programs, activities, or
facilities. However, as discussed below, @wurt agrees with Plaintiffs’ position that, for
purposes of the ADA and Rehabilitation Act, thstallation and maintence of pedestrian
crossing signals constitute ahty service, program or actiyjtand that pedestrian crossing

signals, walkways and crossings constitute facilities.

2 Defendants similarly appear to concede that the County is subject to the Rehabilitation Act as there is no
dispute that Defendants received fet&rading for the Reconstruction Project.

3 Parenthetically, the Court notes that the exact phrasing or designation of the “service, program or
activity,” and “facility” at issue is not critical to the Court’s determinati@ee Frame v. City of Arlingtp657 F.3d
215, 226 (5th Cir. 2011) (Acknowledging that while the service, program, or activity at issue could be framed as
either the building andaltering sidewalks” or the “sidewalitself,” the case did not turn on how the issue was
framed because, “[e]ither way, whenity decides to build or alter a sideliwand makes that sidewalk inaccessible
to individuals with disabilitiesvithout adequate justificatig the city unnecessarily denies disabled individuals the
benefits of its services in violation of Title lifflootnote and citation omitted). In addition, Plaintiffs claim that

11



A. Services, Programs, or Activities

“The ADA does not explicitly define ‘seices, programs, or activities.’ Innovative
Health Sys., Inc. \City of White Plains117 F.3d 37, 44 (2d Cir. 1998)perseded on other
grounds,Zervos v. Verizon N.Y., In@52 F.3d 163, 171 n.7 (2d Cir. 2001). “Rather than
determining whether each function of a city can be characterized as a service, program, or
activity for purposes of Titldl,” several Circuit Courts “ave construed ‘the ADA’s broad
language [as] bring[ing] within its epe anything a public entity does.’Barden v. City of
Sacramentp292 F.3d 1073, 1076 (9th Cir. 2002) éadttion in original) (quotindgtee v. City of
L.A. 250 F.3d 668, 691 (9th Cir. 2001axcord Yeskey v. Commonwealth of Pa. Dep’t of Corr.
118 F.3d 168, 171 (3d Cir. 1993ff'd, 524 U.S. 206 (1998%ee also Johnson v. City of Saline
151 F.3d 564, 569 (6th Cir. 1998) (finding that “fifease ‘services, programs, or activities’
encompasses virtually everything that a public entity does”).

When determining whether New York Citysning decisions constituted “programs,

Defendants violated 28 C.F.R. § 35.130(b)(1), which prohibits a public entity from discriminating against
individuals with a disability when “providing any aid, béher service.” The parties do not provide significant
argument regarding this provision, but suffice it to say, thexte, too, while the exact phrasing or designation of the
“aid, benefit, or service” is not determtiee, the aid, benefit, or service at isgn this case is the ability to use the
pedestrian crosswalk signals and crosswaBexCivic Ass’n of Deaf of N.Y.C., Inc. v. Giuliafil5 F. Supp. 622,
635 (S.D.N.Y. 1996) (“Regardless of the definition of the aid, benefit, or service supyplibd City, Defendants
would violate [28 C.F.R. § 35.130(b)(1)] if they were to remove the street alarm boxestwéihlaging them with
a notification alternative” because, “[d]enied the ability foré fires from the street, Plaintiffs would have their
participation in and benefit from bosftreet reporting and emergency rep@rtas a whole limited quantitatively and
qualitatively.”). Similarly, Plaintifflaim that Defendants violated 28 C.F835.160, which requires “[a] public
entity [to] furnish appropriate auxiliagids and services whereaessary to afforthdividuals with disabilities . . .
an equal opportunity to participate in, and enjoy the berdfits service, program, or activity of a public entity.”
As to this claim, the Court finds that APS constitutetyipe of auxiliary aid or service contemplated under 28
C.F.R. §35.160See28 C.F.R. § 35.104 (defining “Auxiliary aid®d services” as including, among other things,
“Qualified readers; taped texts; audio recordingsillBchmaterials and displays; screen reader software;
magnification software; optical readesgcondary auditory programs (SAP); large print materials; accessible
electronic and information technology; or other effective methods of making visually delivarmrthtaavailable
to individuals who are blind or have low vision”).

12



services, or activitiesfhe Second Circuit, imnovative Health Sysobserved that Section 508

of the Rehabilitation Act, 29 US&794(b)(1)(A), “defies ‘program or actity’ as ‘all of the
operations’ of specific entities,dluding ‘a department, agency espal purpose district, or other
instrumentality of a State or of a local governniérand the “plain meaing of ‘activity’ is a
‘natural or normal function or operation.”” 1E73d at 44 (citations omitted). Thus, the Second
Circuit agreed with the Distric€ourt’s determination thabbth the ADA and the Rehabilitation
Act clearly encompass zoning decisions by titg kecause making such decisions is a normal

[

function of a governmental entityftd. The Second Circuit furtheeasoned that “ ‘programs,
services, or activities’ . . . is a catch-all phrtss prohibits all discrinmation by a public entity,
regardless of the context,” and that treating thegehas a catch-all “shouéoid the . . . type of
hair-splitting arguments” involved in deterrmg which governmental functions constitute
“programs, services, or activitiesltl. at 44-45. In sum, “[t]he focus of the inquiry . . . is not so
much on whether a particular pigbfunction can technically beharacterized as a service,
program, or activity, but whethd is a normal function of a governmental entityBarden 292
F.3d at 1076 (citations and internal quotation marks omitted).

According to Plaintiffs, “[t]he installationral maintenance of pedestrian crossing signals
at crosswalks fall[s] under the ADA’s terms of ‘services, programs, or activities of a public

1"

entity.”” (Pls.” Mem. in Sipport at 13.) The Court agreed.he act of installing and

4 Although Defendants vehemently deny upon the instant motions that pedesissingsignals
constitute services, programs, or activities under th& ABd Rehabilitation Act, Defendants contradictorily
admitted, upon their response to Plaintiff's Request faniddion of Facts, that “Nassau County provides to the
general public, through its pedestrian street crossing signals and related equipment, pedestrian stigeet crossi
programs, activities or services.” (Exh. 38 to AffirmatafrMartin J. Coleman, dated November 19, 2012, at  5.)
13



maintaining pedestrian crossiagynals at crosswalks is a nmal function of the County, and
therefore falls within the scope ®itle Il and the Rehabilitation ActSee Barden292 F.3d at
1076 (finding that “maintaining publisidewalks is a normal functiaf a city and . . . therefore
falls within the scope of Title 11")Hason v. Med. Bd. of CaRk79 F.3d 1167, 1173 (9th Cir.
2002) (finding that “[m]edical licensing is wiblit a doubt something that the Medical Board
‘does’ ” . . . and, therefore, “clearfglls within the sope of Title 11"); Johnson 151 F.3d at 570
(finding that Title Il applies to public contracting}al. Council of the Blind v. Cnty. of Alameda
2013 WL 5770560, at *7 (N.D. Cal. Oct. 2013) (finding that “[t]he provision and
maintenance of voting systems . . . is a normal function of a government entity,” and, therefore,
“under the terms of the ADA or the Rehabitiiten Act, the covereentity must provide
meaningful access to private and independetmgd(citation and internal quotation marks
omitted)).

B. Facilities

28 C.F.R. § 35.149 prohibits discrimination in the form of a puiitty’s facilities
being inaccessible toatdisabled. Specifical] 28 C.F.R. § 35.149 states:

Except as otherwise provided in 8 35.1%@ qualified indvidual with a
disability shall, because a public entitfigsilities are inaccessible to or unusable
by individuals with disabilitis, be excluded from participation in, or be denied
the benefits of the senes, programs, or activitiedf a public entity, or be
subjected to discrimination by any public entity.

“Facility” is defined in 28 C.F.R. 8§ 35.104 adl“ar any portion of buildings, structures, sites,
complexes, equipment, rolling stock or othemw&yances, roads, walks, passageways, parking

lots, or other real or personal property, inchgdthe site where the buifdy, property, structure,
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or equipment is located.” “Exitg facility” is defined as “adcility in existence on any given
date, without regard to whetheetfacility may also be considst newly constructed or altered
under this part.” 28 C.F.R. § 35.104.

The regulations implementing Title Il cam different requirements depending upon
whether the facilities assue are existing, or are ngvaonstructed or alteredds the Third

Circuit observed:

[T]he Department of Justice issuedgukations maintaimg the previously
established distinction between exstifacilities, which are covered by 28
C.F.R. 35.150 (1992), and new constroictand alterations, which are covered

by 28 C.F.R. 35.151 (1992). With limitexkceptions, the regulations do not
require public entities to m@fit existing faciities immediately and completely.
Rather, a flexible concept of accessibility is employed, and entities are generally
excused from making fundamental altemas to existing programs and bearing
undue financial burdens. 28 C.F.R. 35.15®&alb) (1992). In contrast, the
regulations concerning new constructiordalterations are substantially more
stringent. When a public entity indepentlg decides to alter a facility, it “shall,

to the maximum extent feasible, be altered in such a manner that the altered
portion of the facility is readily acceb$#e to and usable to individuals with
disabilities.” 28 C.F.R. 35.151(b) (1992) his obligation of accessibility for
alterations does not allow for n@empliance based upon undue burden.

Kinney v. Yerusali® F.3d 1067, 1071 (3rd Cir. 1993). Thus, 28 C.F.R. § 35.150, which
addresses “[e]xistintacilities,” providesjn relevant part:

(a) General. A public entity shall operate each service, program, or activity so
that the service, program, or activity, ewhviewed in its entirety, is readily
accessible to and usable by individualshwdisabilities. This paragraph does
not--

(1) Necessarily require a public entity neake each of its existing facilities
accessible to and usable by indwals with disabilities; [or]

15



(3) Require a public entity to take anyian that it can demonstrate would result

in a fundamental alteration in the natoffea service, prograjor activity or in
undue financial and administrative bunde In those circumstances where
personnel of the public entity believe that the proposed action would
fundamentally alter the service, programn,activity or would result in undue
financial and administrative burdenspablic entity has the burden of proving
that compliance with 8 35.150(a) of thisrpaould result in such alteration or
burdens. The decision that compliance would result in such alteration or burdens
must be made by the head of a public entity or his or her designee after
considering all resources available t@e in the funding and operation of the
service, program, or activity, and mus accompanied by a written statement

of the reasons for reaching that conclusitfiran action wouldesult in such an
alteration or such burdens, a public engitzall take any other action that would

not result in such an alteration orcbuburdens but would nevertheless ensure
that individuals with disabilities receitlbe benefits or services provided by the
public entity.

(d) Transition plan.

() In the event that structural changes to facilities will be undertaken to achieve
program accessibility, a public entityathemploys 50 or more persons shall
develop, within six months of Janua2g, 1992, a transition plan setting forth
the steps necessary to complete sucingbs. A public entitghall provide an
opportunity to interested persons, inéhgl individuals with disabilities or
organizations representingdividuals with disabilitiesto participate in the
development of the transition plday submitting comments. A copy of the
transition plan shall be madeailable for public inspection.

(2) If a public enty has responsibility or authior over streets, roads, or
walkways, its transition plan shall incle a schedule for providing curb ramps
or other sloped areas where pedestuaiks cross curbsgiving priority to
walkways serving entities covered ke Act, including State and local
government offices and facilities, transportation, places of public
accommodation, and employers, followed by walkways serving other areas.

In addition, 28 C.F.R. § 35.151, which addrss$e]ew constructiorand alterations” to

facilities, provides, in pertinent part:
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(a) Design and construction.

(1) Each facility or parof a facility constructed by, dmehalf of, or for the use

of a public entity shall belesigned and constructéd such manner that the
facility or part of the facility is readily accessible to and usable by individuals
with disabilities, if tle construction was commesd after January 26, 1992.

(2) Exception for structural impracticability.

(i) Full compliance with the requiremerdfthis section is not required where a
public entity can demonstrate that it is structurally impracticable to meet the
requirements. Full compliance will be considered structurally impracticable
only in those rare circumstances whiie unique characteristics of terrain
prevent the incorporation of accessibility features.

(ii) If full compliance with this seatin would be structurally impracticable,
compliance with this section is requiredtt@ extent that its not structurally
impracticable. In that case, any portion of the facility that can be made
accessible shall be made accessible toetktent that it is not structurally
impracticable.

(iii) If providing accessibilly in conformance with ik section to individuals
with certain disabilities (e.g., those whse wheelchairs) would be structurally
impracticable, accessibility shall nonetlesde ensured to persons with other
types of disabilities, (e.gthose who use crutches ohavhave sight, hearing, or
mental impairments) in acatance with this section.

(b) Alterations.

(1) Each facility or part of a facilityl@red by, on behalf ¢br for the use of a
public entity in a manner that affects audd affect the usability of the facility

or part of the facility shall, to the maximum extent feasible, be altered in such
manner that the altered portion of theiligcis readily accesible to and usable

by individuals with disabilities, if the alteration was commenced after January
26, 1992.

1. The Parties’ Arguments
Defendants argue that APS are not requirgdier the ADA because the term “pedestrian

traffic signals” is not included ithe definition of “Facilities.” (Defs.” Mem. in Opp’n. at 12.)
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Defendants further argue that because the ADAtransition Plan,” Section 35.150(d), requires
sidewalks to have curb ramps, but makes no mention of or reference to APS, the ADA intended
to exclude APS from its requirementsd. Thus, Defendants conale that “[i]f Congress
intended pedestrian traffic signals to be e¢edeby the ADA, Congress certainly knew how to do
so, and would have done sold.(at 13.)

Plaintiffs, on the other Imal, argue that pedestrian Nea&ays and crossings are
transportation facilities(Pls.” Mem. in Support at 24.) Pidiffs cite to the Department of
Justice’s commentary to 28 C.F.R. Part 35, in Whine Department of Justice explains that the
term “[flacility . . . includes both indoor and outdoor areas where human-constructed
improvements, structures, equipment, or propleatye been added to thatural environment.”

(Id. (quoting Nondiscrimination on the Basis ofBbility in State and Local Government
Services, 56 Fed. Reg. 35,694, 35,700 (July 26, 199h)addition, Plaintiffs cite the

regulation’s definition of “facility” as “all oany portion of buildingsstructures, sites,

complexes, equipment, rolling stock or othemw®yances, roads, walks, passageways, parking
lots, or other real or personal property, inchgdihe site where the buiitdy, property, structure,

or equipment is located.”ld. (quoting 28 C.F.R. § 35.104)Rinally, in support of their

position, Plaintiffs citdBarden 292 F.3d at 1077, in which the court found that public sidewalks
are facilities subject to éhaccessibility regulation®arker, 225 F.3d at 6-7, in which the court
found that public gardens are facilities undigle II; and Fortyune v. City of Lomite823 F.

Supp. 2d 1036, 1039 (C.D. Cal. 201ih)which the court seemingly found that on-street
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accessible parking is a facility(ld.)

2. Analysis

Guidance on this issuepsovided in a similar cas€ivic Ass’n of Deaf of N.Y.C., Inc. v.
Giuliani, 970 F. Supp. 352, 359 (S.D.N.Y. 1997), in whilbe court found that alarm boxes used
to report emergencies from the street weret“phthe ‘equipment’ provided by the City for
reporting emergencies,” and, thus, fell within thgulations’ definition of “facility.” In that
case, the “service, program or activity” at ssuas characterized as either “the emergency
reporting system as a whole,” or “tereet reporting system alondd. at 360-61.
Analogously, here, the “service, pragm or activity” at issue i®s discussed above, the
installation and maintenance médestrian crossing signalscabsswalks, and the pedestrian
crossing signals, walkways anassings constitute facilitielearly, the pedestrian crossing
signals are part of the equipment provided byGbanty to notify pedestrians of when it is safe
to cross the street at the crosswalks.

The Fifth Circuit’s decision ifframealso supports a findinpat pedestrian crossing
signals, walkways and crossinge &acilities. In that case, when determining that Title Il
“extend[ed] to newly built and altattesidewalks,” the court observed:

Congress anticipated that Title 1l would require local governments “to provide
curb cuts on public streets” because ‘thmployment, transportation, and public
accommodation sections of [the ADApwid be meaningless if people who use
wheelchairs were not afforded the opportyito travel on and between streets.”

5> Parenthetically, while the Court’s holdingFortyune that “the broad language of the ADA requires
public entities to ensure that all siees, including on-street parking, asasonably accessiltie and usable by
individuals with disabilities,” generallgupports Plaintiffs’ position, theortyunedecision is unclear as to whether
the Court determined that @treet parking constitutes a “facility” or ratha “service” for purpses of the ADA.
Fortyune 823 F. Supp. 2d at 1038-39. Nevertheless, as noted previously, the designationtisomoe
determinative.
19



Implicit in this declaration is a premisieat sidewalks are subject to Title Il in
the first place. Congress's specific apglora of Title 1l is consistent with its
statutory findings. In enacting Title ICongress found that individuals with
disabilities suffer from “various forms discrimination,” including “isolat[ion]
and segregat[ion],” and that inaccessibéangportation is a “critical area [ ]” of
discrimination. Moreover, Congress umteod that accessible transportation
is the “linchpin” that “promotes the self-reliance and self-sufficiency of people
with disabilities.” Contiuing to build inaccessible sidewalks without adequate
justification would unnecessarily entrenttte types of discrimination Title Il
was designed to prohibit.

Title 11 does not only benefit individualsith disabilities. Congress recognized
that isolating disabledhdividuals from the socighnd economic mainstream
imposes tremendous costs on society. Cesgyspecifically founthat disability
discrimination “costs the United Statdwllions of dollas in unnecessary
expenses resulting from dependencyd anonproductivity.” Congress also
anticipated that “the mainstreaming @érsons with disabilities will result in
more persons with disabilities wankj, in increasingearnings, in less
dependence on the Social Security systemfinancial support, in increased
spending on consumer goods, and in@ddax revenues.” The Rehabilitation
Act was passed with similar findingand purpose. Continuing to build
inaccessible sidewalks without adequatsstification would unnecessarily
aggravate the social costs Congress sought to abate.

To conclude, it would have come as ngosise to the Congress that enacted the
ADA that Title Il and its implementing geilations were being used to regulate
newly built and altered city sidewalkdsdeed, Title Il unambiguously requires
this result.

657 F.3d at 230-31 (alteration in original) (footreoéad citations omitted). Likewise, here, the

accommodation sections of Title 1l will be meanegg, and social costs will be aggravated, if

people who are blind or visualignpaired are not afforded the oppaonities to travel safely on

and between streets.

Moreover, the Court is unpersuaded by DeBnts’ argument that pedestrian traffic

signals and APS are not recpd by the ADA and Rehabilitation Act because they are not
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specifically included in the definition of “fdities.” Case law reveals that there is no
requirement that the ADA explity reference APS in order f&PS to be subject to the ADA’s
requirements.See Barden292 F.3d at 1077 (finding that pubsmewalks are subject to Title II,
even though no regulation “specifically adgs[ed] the accessibility of sidewalksFprtyune

823 F. Supp. 2d at 1039 (finding thoat-street parking is subjeitt Title I, even though no
regulations addressed same, because “publitesntinust provide the asonable access required
by the ADA even in the abseno&a specific regulation”).

Similarly, even though the ArchitecturaldaTransportation Barriers Compliance Board
(“Access Board”) has proposed, mdt yet promulgated, standards fablic rights-of-way that
would require the installation of APS whereadpstrian crossing signadse located, (Defs.’
Reply in Support at 3), the ADA and Rehabilda Act may neverthess presently require
installation of APS. The Access Board is atleipendent federal agenthat is directed tanter
alia, “develop advisory information for, andgside appropriate teclical assistance to,
individuals or entities with rights or duties undegulations prescribed pursuant to . . . [T]itle Il
... with respect to overcoming architectuteansportation, and aamunication barriers,” 29
U.S.C. § 792(b)(2), and estadn and maintain “minimum guédines and requirements for the
standards issued pursuant to [Tlitle[] 1I.” 29 U.S.C. § 792(b)(3)(B). However, the “[Access]
Board's guidelines do not have any binding@efion their own, but instead help shape the
Attorney General's regulations, which mustdmnsistent’ with the Board's guidelines.”
Paralyzed Veterans of Am. v. Ellerbe Becket Architects & Eng'’rs, 850.F. Supp. 389, 390
(D.D.C. 1996). Moreover, the Aess Board does not “hav[e] primary responsibility for either

enforcing the [ADA] or for interpreting it; at most it has a supplementary rode.at 391.
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Rather, Congress entrusted the Attorney Genenalomulgate regulains to carry out the
provisions of Title II. See42 U.S.C. § 12134(a). Thus, tleefthat the Access Board drafted
proposed guidelines regarding APS does not mean that APS are not presently required by the
ADA or the Attorney General’'s regulations implementing the AlB%&e also Fortyuné323 F.
Supp. 2d at 1038-39 (adopting the plaintiff’'s argument that “merely because a proposed new set
of regulations will explicitly discuss the accdskiy standards for a particular thing, does not
mean that there were no obligations before” (citation and quotation marks omitted)).

Based upon the foregoing, Defendants’ mofmmsummary judgment, which is premised
upon their argument that pedestrian crossiggads are not included,i or required by, the ADA
or the Rehabilitation Act, is denied.

C. DefendantsDefenses

Although the Court finds that pedestrianssing signals are covered by the ADA and the
Rehabilitation Act, Plaintiffs’ motion for summajudgment must also be denied because there
are triable issues of fact as to whether Defatglare entitled to the defenses provided under the
relevant regulations. Both 28 C.F.R. § 35.188,federal regulations’ general prohibitions
against discrimination, and 28 C.F.R. § 35.156 faéderal regulation pertaining to existing
facilities, contain an exceptiomhich provides that a public etytidoes not have to make any
modifications or take any actiotisat would fundamentally altéhe nature of the service,
program, or activity.See28 C.F.R. § 35.130(b)(7) (“A publentity shall make reasonable
modifications in policies, practices, or procedus®n the modifications are necessary to avoid
discrimination on the basis of disability, unless gublic entity can demonstrate that making the

modifications would fundamentally alter the nature of the service, program, or activity.”); 28
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C.F.R. 8 35.150(a) (“[28 CFR § 35Q(a)] does not-- . . . (3) Requiaepublic entity to take any
action that it can demonstrate would result inradimental alteration in the nature of a service,
program, or activity or in undue finaial and administrative burdens®)However, 28 C.F.R. §
35.150(a)(3) provides that, “[i]f an @@n would result in such an alteration or such burdens, a
public entity shall takany other action that would not réism such an alteration or such
burdens but would nevertheless eesthat individuals with disalties receive the benefits or
services provided by the public entity.”

In addition, 28 C.F.R. § 35.151(a), the fedeegulation pertaining to the design and
construction of facilities, contains an “[e]xception for structural impracticability,” which
provides that “[flull compliance ith the requirements of [85.151] is not required where a
public entity can demonstrate that it is strualiyrimpracticable to meet the requirements.” 28
C.F.R. 8 35.151(a)(2)(i). Full compliance igrtgturally impracticablenly in those rare
circumstances when the unique characterisfi¢srrain prevent #incorporation of
accessibility features.1d. However, 28 C.F.R. § 35.151(a)({® provides that “[i]f full
compliance with [Section § 35.15%jould be structurally ipracticable, compliance with
[Section 8§ 35.151] is required tioe extent that it is notrsicturally impracticable.”

Moreover, 28 C.F.R. § 35.151(b)(1), whisértains to the altation of facilities,

provides that the public entity must alter theilfty to be “readily accessible and usable by

6 Additionally, 28 C.F.R. § 35.160, which pertains to communication auxiliary aids and services, and which
requires a public entity to tfnish appropriate auxiliary@s and services whenecessary to affoiddividuals with
disabilities . . . an equal opportunity to participate in, anoyethe benefits of, a service, program, or activity of a
public entity,” 28 C.F.R. § 35.160(b)(1), contains aikindefense which provides that a public entity is not
required “to take any action that it can demonstrate wadgdlt in a fundamental alteration in the nature of a
service, program, or activity or in undue financial and administrative burdens.” 28 C.F.R648.35
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individuals with disabilities” “6 the maximum extent feasibleThis feasibility requirement has

been construed as meaning “technical feagibilather than “economic feasibility.'See

Disabled in Action of Pa. v. Southeastern Pa. Transp. A68%. F.3d 87, 94-95 (3d Cir. 2011).
Similarly, the 1991 American with Disabilities Act Accessibility Guidelines for Buildings and
Facilities (“ADAAG”), which provde accessibility standards for the construction and alteration

of facilities, afford a similar defense for techdicdeasibility where alterations to a facility

have,inter alia, “little likelihood of beng accomplished because . . . existing physical or site
constraints prohibit modification or addition of elements, spaces, or features which are in full and
strict compliance with the minimum requiremefr new construction and which are necessary

to provide accessibility.” 28 C.R. Pt. 36, App. A 8 4.1.6(1)(j) (1991).

Defendants argue that theseceptions apply. Namely, Defé@ants argue that installation
of APS would “ ‘fundamentally altethe existing pedestrian crossing facilities and equipment,”
and that it is “structural[ly] impracticab[le]” arftechnically infeasible” tanstall APS in some
locations. (Defs.” Mem. in Opp’n. at 16, 118.) In support of their position, Defendants
provide the affidavit of KennetArnold, Assistant to the Comssioner of DPW, who avers that:

10. APS cannot be instadleat all intersections.In some cases, existing
buildings, structures or trees preveragqament of the pedestrian signal pole and
APS unit in or on the sidewalk leadirig the curb ramp’s path across the
intersection, such that it would safelyetfit a blind or visually impaired person
across the street. In atldn, installation of a pedesin pole and APS requires
access to underground electrical wiriramyd is sometimes prevented by the
existence of underground gas mains, watains, electrical wires, sewers,
signal cables and other ohsttions, all of which mga preclude the APS from
being installed safelgnd appropriately.

11. Further, the pushbutton head of MRS unit, which emits a “locating tone”
to indicate to blind or visually imp@d individuals where the APS unit is
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located, and the tactile ra@ arrow on the pushbuttdread of the unit, must
lead directly down to the ¢ ramp in the perpenditar direction, and the curb
ramp must line up directly with the curdmp on the opposing side of the street,
which is not the case at many Countiemsections, where only one centralized
curb ramp is provided but is oriented toward the center of the intersection. In
many cases, the configuration of theads and sidewadk and the above-
described obstructions, andentations prevent thigerpendicular placement of

the APS unit. Moreover, in many cases, it is not possible to safely install an
APS unit to meet optional safety guiides issued by the Manual of Uniform
Traffic Control Devices (the “MUTCD”), which itself recognizes that
installation of APS is strictly discretmary with any municipality or public
entity.

12. In addition, although the County may own a particular roadway, the County
may not have access to or jurisdiction over the adjacent sidewalk area where it
would be most appropriate to safelydeadequately situate an APS unit when it

is owned by a city, town or village inglCounty. This hascgurred in at least

one instance, where the County intethd® install an APS unit in the
Incorporated Village of Garden CityHowever, the Village of Garden City
Buildings Department issued a “St@york” order preventing the County from
installing the APS unit in the desired an appropriate manner, and the installation
had to be reconfigured.

(Affidavit of Kenneth G. Arnold, sworn ton Dec. 12, 2012 (“Arnold Aff.”) 11 10-12.)

In response, Plaintiffs assert that Defendditiaim that installion of APS constitutes a

fundamental alteration[ or an] undue burden, oritigtllation is infeasible . . . is baseless.”

(Pls.” Mem. in Reply at 3.) However, inmpadiction to Plaintiffs’ assertion, as noted by

Defendants, Plaintiffs also concede that “it may be technically infeasible to install APS at every

intersection that currently utilizes pedestriatftc signals.” (Pls.” Mem. in Opp’n. at 1.)

Here, the Court has not begrovided with any evidence as to (1) which locations it

would/would not be structuraliynpracticable to install APS, (2) which locations the installation

of APS would/would not fundametiiaalter the service, prograroy activity provided, and (3)

which locations the Defendants did/did not alter the existing pedestrisgirggsignal facilities
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to the “maximum extent feasible.” Instead, Ridis assert generallghat, “[w]hile it may be
technically infeasible to install APS at every mstection that currently ilizes pedestrian traffic
signals, . . . the vast majority of intersensan the County can readily accommodate APS,”
(id.), and, Defendants generally assert that “APS cdomatstalled at all iersections.” (Defs.’
Reply in Support at 4.) Accordinglthere is an issue of faa$ to the extent Defendants are
required to comply with the applicable regibns which precludes a granting of summary

judgment in favor of either party.

7 Although Plaintiffs argue that “[t]he only applicallefense [D]efendants can raise [to their obligation to
develop a transition plan] would be to claim that . . . alterations [to the existing facilities] would create an undue
burden,” (Pls.” Mem. in Support at 25), under 28 C.B.R5.150(a)(3), a public entity does not have to take any
action that “would result in a fundamental alteration in the nature of a service, program, or @ctivitpdue
financial and administrative burdens.” (emphasis added). While the Defendants do not appedetdefesse
founded upon undue financial or administrative burdens, they do assert a defense that makingoctieiges
existing facilities would result in a fundamental alteration to their service, activity, and program. Accordingly, there
is an issue of fact as to whetherf@w&lants were required to develop a transition plan because there is an issue of
fact as to whether actions taken as to their pedestrossing signal servigasogram, or activity would
fundamentally alter such service, program, or activity. In addition, the Court notes that it is unclear in any event
whether Plaintiffs have a private right of action to ecdathe transition plan regulatiod C.F.R. § 35.150(d), or
the self-evaluation regulation, 28 C.F.R. § 35.1G5. Abrahams v. MTA Long Island Bé&l4 F.3d 110, 119-20
(2d Cir. 2011) (finding that “[a]lthough [49 C.F.R.] § 37.137(c) may create a procedural requireatenptiblic
entity permit ongoing public participation in developing asdessing the paratransit services it offers to individuals
with disabilities, the absence of such a requirement from § 12143 indicates that Congress did not provide that an
entity's failure to do so constituted discrimination under 832 If this failure to permit public participation does
not constitute discrimination under § 12143, § 37.137(c) may not, we hold, be enforced in a private right of action
based on § 12143."}ee alsdverson v. City of Bosto@52 F.3d 94, 101 (1st Cir. 2006) (finding that neither the
transition plan regulation nor the self-evaluatiegulation are enforceable through a private sa)lity Ctr. of
Greater Toledo v. City of Sanduskg5 F.3d 901, 914 (6th Cir. 2004) (finding that the transition plan regulation is
not enforceable through a private subt)t see Chaffin v. Kan. State Fair B848 F.3d 850, 856-59 (10th Cir. 2003)
(finding that the self-evaluation and transition plagulations are enforceable through a private sagruled in
part on other grounds byerizon Md., Inc. v. Pub. Serv. Comm’n of MxB5 U.S. 635, 645 (2002). However, this
issue will not be determined by the Court at this time as it was not raised by the parties in their submissions.
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CONCLUSION
For the reasons stated abothe parties’ summary judgment motions are denied.
SO ORDERED.
Dated: Central Islip, New York
June 2, 2014 /sl

Denis R. Hurley
UnitedStatesSeniorDistrict Judge
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