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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________ X
DENNIS BALK,
MEMORANDUM
AND ORDER
CV 11-509 (FB) (AKT)
Plaintiff,
- against

NEW YORK INSTITUTE OF TECHNOLOGY
and INFOTEC CORPORATION

Defendars.

A. KATHLEEN TOMLINSON, Magistrate Judge:
. PRELIMINARY STATEMENT

This case arose in the aftermath ofaaticle appearingn March 1, 2008 il-Ayam, a
daily newspaper published in Bahraifee Pl.'s Second Amended Complaint (“SAC”) {1 3The
article stated that a “professor” teaching at New York Institute of TechyisINYIT”) facility
in Bahrain had posted to his class website a controversial cartoon depictingpthet pr
Mohammed irragged clothing.ld. § 37. Purportedlyfficials at NYIT knew that the article in
Al-Ayam referred to the Plaintiff, Dennis Balk (“Plaintifr “Balk”), the Director of the Computer
Graphics Department at NYIT Bahraamd that the Plaintiff had not committed the acts for which
the article accused himd. Notwithstanding these facts, Plaintiff was terminated from his
teaching position at NYIT Bahraird.  75-78.

Dennis Balk alleges that NYIT had a contract withdedendant Infote€orporation
(“Infotec”) in which Infotec would solicit Bahraini Muslinte operateheNYIT facility in
Bahrain. SAC 1 3. According to the SAC,

NYIT and Infotec routinely effect illegal discriminatory acts when a
Western, nofMuslim faculty member is falsely accused of violating
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any norms, mores or values not acceptablestMuslim clientele by
discrediting and terminating the Western faculty member and forcing
the Western faculty member to leave the country for fear of personal
safety.
SAC 1 4. As a result of Defendants’ conduct aBdlk’s ultimate termination from empyment
Balk has brought claims of discrimination basedaxe, religion, and national origin inolation
of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 200@t,seq. againstboth NYIT and
Infotec SAC 11 1, 5%69. Plaintiff also alleges breach of contract against NYIT, unlawful
interference of contractual rights against Infotec, and conspiracy to icdraod against both
Defendants.ld. 1171-86, 103-147.
Plaintiff nowseeks to compel the appearance ofN\lwhammed Hasein(“*Dr. Hussein”)
who purportedly is now residing in Egypt, for a deposition in New York, pursuant to 28 U.S.C.
§ 1783 (the “Walsh Act”).See Pl.’s Mot. [DE 102] at 1; e also Affidavit of Stephen J. Kloepfer,
Esq., annexed as Ex. “3” to Pl.’'s M@tKloepfer Aff.”) 1 31 Dr. Hussein claims to be not only
the Executive Chairman Middle Edet NYIT but also the President of Infotec. Pl.’s Mot. at 1.
Themotion is unopposed.
. BACKGROUND
A.  The Second Amended Complaint
Plaintiff claimsthat“[w]ithout actual disclosure to prospective teaching applicants or
NYIT Bahrain faculty recruited from Western universities and WesternidosaNYIT practices
an illegal discriminatory policy toward any complaint against the WesternMiogiim faculty by

Muslim students or Muslim faculty. SAC § 4. According to the SAC, this policy and practice

“violates all established academic protocols for dealing with complaints againiy fay



students.ld. The complained of policy is utilized to show Muslim parents and students that “any
claimed deviation from Muslim culture will not be tolerated.. Id:

Plaintiff contends that he watatsely accusedf explainingWestern values in a manner
purportedly offensive to Muslim students” andssubsequently terminated from employment by
Defendants despite providing “exemplary servicéSAC | 5. Specifically,Plaintiff maintains
thatInfotec “actively caused articles to be published in local Bahraini newspapers falsetyngccu
Plaintiff of having posted the highly controversial Danish cartoon insultingrdgh®t Mohamed
on his websit¢ 1d. Defendantgpurportedly ‘engaged in this illegaliscriminatory conduct solely
based on the fact that Plaintiff's accusers were Muslims and Plaintiff was ardyestaMuslim
and a citizen of the United Statedd.

Infotec is a forprofit corporation incorporated in the Republic of Cyprus and registey
the Ministry of Education of the Arab Republic of EQySAC  23. Infotec provides
administrative support services to American undergraduate and graduatsityndesyree
programs throughout the Middle Eastl. As aparty to aenyear agreement with NYIT, Infotec
provides administrative services and personnBIMOl educational programs located in the
Middle East, including Bahrainld.  24. Plaintiff claimsthat Infotec and NYIT were his joint
employers.Id. 1 25. In approximately June 2006, Plaintiff began his teaching duties at NYIT
Bahrain pursuant to a writtesgreementld. §27. Throughout his employment with NYIT,
Plaintiff attempted to provide an overview of art appreciation in the global dd {goich that
Plainiff's teachings were culture neutral and information positivel."y 28.

According to thePlaintiff, NYIT and Infotec jointly conspired to defrabdn into leaving

the Bahrain campus of NYIT as early as February 25, 28@& 11 103104. During that math,



Plaintiff had a conversation with two NYIT Bahrain students who were soon leavingiprica t
New York. Id. 1 31. According to the SAC, Plaintiff had an appropriate discussion with the
students about the different social norms and treatment of religion in Bahrain antoNe@ity
regarding the subject matter of the course Plaintiff had been hired to tebdtihyld.
Apparently, Plaintiff's discussions “of the different between secular digibres societies
reportedly offended the NYIT Bahrain Studentsd: On or about February 20, 2008, those
students claimed that Plaintiff discriminated against them on the basis of their natiginahmed
religion by “making inappropriate statements” regarding Isléin{ 105. When Reginald Bragg,
the Dean of Students, reportedly heard about the students’ complaint, he directedstuelé&nts
to submit a confidential letter describing the circumstanb@s] 32, 106. The two students
apparently prepared the letter and circulated it to thedt@&lYIT and to the Royal Family of
Bahrain. Id. 1 32. Dean Bragg forwarded the letter to NYIT Bahrain Campus Dean Damon
Revelas who received it on February 24, 20@B.J 106. Dean Revelas informed Plaintiff Balk of
the students’ complaint that sahey. 1d. 9 107. The next day, February 25, 2008, Plaintiff wrote
a letter to Dean Revalas responding to the accusations of the two students, infoenieagnt that
there had been a “misunderstandingd” § 108. On or abotlhe same date, Plaintiffehwith
Dean Revelas, Dean Bragg, Professor Moade and the two complaining staidehtsh time
Plaintiff read aloud his letteesponding to the allegationkd. § 109. Plaintiff maintainghatthere
was an agreement thiie students would consider “drafting a letter recounting the allegations”
and “general apologies” were madel.

The SAC asserts that Dr. Hussein gave instructions to NYIT Bahrain Camans De

Damon Revelasas well as NYIT Dean of Students, Reginald Bragg, to investigate thatailes



made againdty thetwo students.ld.  25(b)(i). Plaintiff contends that Dr. Hussein, through
Ahmed Fouadan Infotec employee and Vice Chairman/DirectbAdmissionsat NYIT Bahrain,
“reportedly directed” Dean Revel&s ensuraghat Plaintiffwas“banned from the NYIT Bahrain
campus.”ld. 1Y 25(b)(ii), 104.

OnFebruary 25, 2008, Fouad sent a memorandum to Dean Revelas, stating as follows:

After the students’ written coptaint and the investigation
concerning Mr. Balk’'s unexceptional [sic] behavior towards the
Islamic religion and the Kingdom of Saudi Arabia, Dr. Mohamed
Hussein, Executive Chairman has come to a decision to basioed |
Mr. Balk from the NYIT Campus.

Please be informed that Mr. Balk is forbidden from entering the
campus until further notice, he will not be permitted to teach his
courses anymore, or contact any students.

SAC{ 110. Also on February 25, 2008, Dr. Hussein e-mailed NYIT President Dr. Edward
Guiliano stating:

...We had a complain [sic] form some of the students against Dennis
Balk (Faculty hired by NYIT, NY for Computer Graphics). They
complain about rude remarks against Islam, Quran and Prophet
Muhammad. In light of this matter, I've given instructions to the
Dean, Associate Dean and Student Dean to investigate what has
happened with Dennis and the students. Dennis Balk has denied and
stated that the students misunderstood. Students had started to
complain outside the campus which means temilitation for the
University.

| think that Dennis is lying, hence | gathered evidence which shows
that he has been against Islam for quite a long time. All this
information is present in his website and he had discriminated the
students and stafiic] for the past 2 years. Furthermore, to have a

successful program we have invested approximately $200,000 for
equipment and software.

Now we have this problem and i’'vag] to stop him from coming to
the campus before we have more problems with the Wynisf
Education, Students, Government and before this is printed in the



media. This guy has to be removed immediately from the county
before they put him in jail. [...]

Id. 1 111. Plaintiff claims tha&residenGuiliano and Dr. Hussein, on behalf of NYand Infotec,
agreed to have Plaintiff removed from Bahrain no later than February 26, RDE8L12.

Following the February 25, 2008 meetimgtween Dean Revelas, DeBragg, Professor
Moade and the two students, Plaintiff spoke with Dean Revelas and was informed tha¢$2inH
had become aware of the students’ complaint and that Dr. Hussein was in Bahraixtramaelg
concerned” about the spread of the allegations against PlaBR&fE  113. Plaintiff received no
indication that he was toe escorted out of Bahraiihd.

On February 29, 2008, Dr. Hussein called Plaintiff on behalf of Infotec and NYIT to
inform Plaintiff that he would have to leaiahrainfor a “period of two to three weeksSAC
7 128. Dr. Hussein informed Plaintiff that Infotec and NYIT would pay for Pl&stiavel
expenses out of Bahrain and that Plaintiff could “return after two or three wdekstiowever,
Plaintiff alleges that Dr. Hussein was aware that the accusations againsttarfalse.ld.

On March 1, 200&he BahrairDaily NewspapeAl-Ayam publishedanarticle claiming
that a “professor,” which Plaintiff asserts referred to him, “had postbeis tdass website the
controversial Danish cartoon depicting the prophet Mohammed in ragged clothing (theh‘Dani
cartoon’).” SACY 37. Plaintiff asserts that everyone at NYIT knew that the article referred to
Plaintiff and that its contents were faldel. The article also noted that NYIT Bahrain students
were preparing a petition to have Pld@fnmemoved from NYIT,whereaslaintiff claims that
certainstudents had, in fact, signed a petition in support of his retention at N&.IT.

Plaintiff stateghat on March 2, 2008, Dr. Hussein demandediimenediately cease

providing services for NYIT Bahrain and insisted that Plaintiff leave Balimanediately on the



next available flight, for which Dr. Hussein had already made arrangem@&#¢€ | 35. Plaintiff
stateghat Dr. Hussein “assured” himahhe was aware that the reports about him in the press
were “unfounded” and that “everything was resolveldl” Dr. Hussein advised Plaintiff abcat
conversation heddwith NYIT Bahrain students and high-level staff, incluglbeanRevelas,

Dean Regiald, andNYIT Vice President of Global Academic Programs, Dr. William Cyrus Reed,
which “resolved all issues” concerning the students’ compladtPlaintiff alleges that Dr.
Husseintold Plaintiff that he “must leave ‘for a couple of weeks until the incident was blown
over.” Id.

Plaintiff claims that Dr. Hussein’s staff member then accompanied him to arnt @&rpor
Bahrain and “escorted him to the departure gate via special procedures that hilowedkip
lines and expedite customsSAC | 39. Plaintiff maintainsthat he was not informed of his
destination and was advised to keep his trip a “secret and speak to nobody when he argved at hi
then unknown destination.Id.

The SACalleges thatounsel for NYIT, on behalf of both NYIT and Infotec, “incorrectly
stated” thabn March 2, 2008, Plaintiff left Bahrain on his own accord “out of concern for his own
personal safety SAC { 132(internal citationand quotations omitted). NYIT cowistated that
“Plaintiff's own conduct prevented himself from securing a residencewisurn to Bahrain
which, in turn, prevented him from completing his teaching duties in Bahradn(5ame.

Plaintiff stateghat he “continued to reasonably and justifiably rely” on Defendéaltse
statements until March 18, 2008, at which p&ean Revelas informed him that. Hussein and

Dr. Vogt decided that Plaintifizould not be returning to Bahraihd. § 137. Plaintiff Balk is



currently a professor of fine arts and computer graphics providing acadamaes in Southeast
Asia. Id. § 20.

In the instant action, Plaintiff has asserted causes of aatider Title VIlfor
discrimination based on national origin, @aend creed against both NYIT and Infoasgoint
employersbreach of contract agaifs¥IT, intentional interference with contractual rights against
Infotec, and conspiracy to defraud against both NYIT and Infdeegenerally SAC.

B. The Instant Motion to Compe

On September 10 and 11, 2012, Plaintiff's couseeVedNYIT with three notices of
depositionfor a September 24, 2012 depositiorDof Husseino be taken via telephone
conference pursuant to Federal Rule of Civil Procedure 30(364)PIl.’s Mot. at 1. The three
notices consisted of: (1) a notice to take the deposition of NYIT thnmagiaging agent Dr.
MohammedHussein (2) a notice to take the deposition of NYIT througanaging agent Infotec
and (3) a notice to take the deposition of Infotec thratsgtorporateofficer Dr. Hussein Id. In a
September 13, 2012rmeail, counsel for NYIT acknowledged receipt of the three notices and
responded as follows:

Please be advised that defendant New Yorktlrstiof Technology
(“NYIT") objects to the notice of deposition that purports to notice
the deposition of NYIT by Mohamed Hussein in his capacity of
“Executive Chairman NYIT Middle East” and/or “Executive
Chairman M.E.” and/or Chair, Middle East.” To thetent that Dr.
Hussein at one time used any of those titles, he has been explicitly
not authorized to use those or any title including “NYIT” since
approximately January 2010. Dr. Hussein has no relationship with
NYIT, except in his role as a principdl imfotech (sic) Corporation,
which has a contractual relationship with NYIT.

See Seqt. 13, 2012 E-mail of Neil Sparber, Esg. to Ridley Whitaker, Esq., annexed ‘ds Ex.

Pl.’s Mot. [DE 102-1]. However, NYIT did not refuse to participat®mHussein’s



September 24, 2012 noticed depositiohis capacity as Infotec corporate officéd.

In his September 14, 2012 resporRlajntiff’'s counseleimailed Dr. Husseidlirectly,
using an e-mail address provided to Plaintiff by N'¢ldounsel, to request that he voluntarily
appear for a deposition and confirm his appearance by 5 p.m. E.D.T. on September 1%2012.
September 14, 2012 iBail of Ridley Whitaker, Esg. to Dr. Mohamed Hussein, annexed a&Ex.
to Pl.’s Mot. [DE 1022]. Plaintiffs counseklso attachethe three notices of deposition to his
September 14, 2012 e-mail to Dr. Hussdith. Plaintiff's counsel advised Dr. Hussein of his right
to “obtain counsel with respect to these notices of deposition and to have counsel appear with
[him] at the deposition.ld. Dr. Hussein was advised that a failure to resgoitaintiff’s
counsel concerning the deposition notices waéedd Plaintiff's counsel to seek Court intervention
“to issue the appropriate court order” and “cause a subpoena to be issued compelling” Dr
Husseins appearancdd. After receiving no response by September 17, 2012, Plaintiff's counsel
again emailed Dr. Hussein on September 18, 2012 to request his voluntary appearance for a
deposition using the reportechei address provided by NYIT counsel as well as anothreaié-
address “disclosed for the first timethe deposition of Infotec’s New Yolkased agent/executive
Robert Vogt on September 18, 2012d.

On September 20, 201&fter reviewing a civil lawsuit fileth New York County Supreme
Court by NYIT against Infoteas well adDr. Husseimand Robert Vogt, Plaintiff’'s counsel learned
that Dr. Husein is a United States citizeBee Pl.’'s Mot. at 2. In that state action, former NYIT
General Counsel, Stephen J. Kloep$eihmitted an affidavittesting to the fadhat Dr. Hussein
is a dualkitizen of the United States and Egyfee Affidavit of Stephen J. Kloepfer, Esg. in

Opposition to Defendants’ Motion to Dismissinexed agx. “3” to Pl.’s Mot. (“Kloepfer Aff.”)



[DE 102-3] 1 31. In the instant action, Dr. Hussein has submitted a June 27, 2011 declaration
stating under penalty of perjury that he has “not even set foot in New York B1"y&ae
Declaration of Mohamed Yossry Bsein in Support of Motion to Set Aside Default and to
Dismiss, anneed asEx. “4” to Pl.’s Mot. (“Hussein Decl.”)[DE 102-4]1 9. However, Plaintiff's
counsel contends that Dr. Hussein was personally served with the summons and contp&int
NYIT state courtiction as recently as June 27, 2082 Pl.’s Mot.at 2 Citing the deposition
testimony of Dr. Vogt, an Infotec consultant living in New York, Plairgiffounsel asserts that,
contrary to Dr. Hussein’s contentions, Infotec conducts business in the Unitesl Stdtalso
maintainsan office in the NYIT Old Westbury campukd. Dr. Vogtis characterized amn Infotec
“senior executive” in Kloepfer’s state court affidaviKloepfer Aff. { 8.

On September 24, 2012, Dr. Hussein failed toeapp New Yorkfor his deposition
despitePlaintiff's counsel having followethe procedures set forth in the notices to initiate the
telephone conferenceésee Pl.’s Mot. at 2. After waiting onehalf hour for Dr. Hussein to appear
by telephonePlaintiff’'s counsel ultimatelyoted Dr. Hussein’s default on the record with regard
to the three noticedd.

Plaintiff filed the instanmotion on September 27, 2012 seekingompelDr. Husseino
appear for his deposition in New York pursuant towhssh Act DE 102; 28 U.S.C. § 1783The
Defendantdhiavenot opposed the motion.

[I1.  LEGAL STANDARD

Rule 26 of the Federal Rules of Civil Procedure provides for the discovery aintleon-

privileged information which “appears reasonably calculated to lead to the disodaemissible

evidence.”Fed. R. Civ. P26(b). “Relevance” under Rule 2é&s been construed broadly to

10



encompass any matter that bears on, or that reasonably could lead to othehatatberdd bear

on any issue that is or may be in the cds@ppenheimer Fund, Inc., 437 U.S. 340, 351 (1978);
Maresco v. Evans Chemetics, Div. of W.R. Grace & Co., 964 F.2d 106, 114 (2d Cir. 1992) (noting
that the scope of discovery under Rule 26(b) is “very bro&irgene v. City of New York, No. 08
Civ. 243, 2012 WL 5932676, at *3 (E.D.N.Y. Nov. 27, 2012) (citdrgsby v. City of New York,
269 F.R.D. 267, 282 (S.D.N.Y. 201@xplaining thaRule 26 must be construed broadly to
include any matter that has, or could reasonably have, bearing on any issu@thmagtisbein

the case)Barrett v. City of New York, 237 F.R.D. 39, 40 (E.D.N.Y. 2006) (noting that the
information sought “need not be admissible at trial to be discoverable.”).

Notwithstanding the foregoing principles, however, “[tlhe party seeking discoussty m
make gorima facie showing that the discovery sought is more than merely a fishing expedition.”
Barbarav. MarineMax, Inc., No. 12CV-368, 2013 WL 1952308, at *2 (E.D.N.Y. May 10, 2013)
(citing Wells Fargo Bank, N.A. v. Konover, No. 3:05CV1924, 2009 WL 585430, at *5 (D.Conn.
Mar. 4, 2009)Evansv. Calise, No. 92 Civ 8430, 1994 WL 185696, at *1 (S.D.N.Y. May 12,
1994)). In general, “[a] district court has broad latitude to determine the scdpe®fery and to
manage the discovery proces&M Ltd. v. Republic of Argentina, 695 F.3d 201, 207 (2d Cir.
2012)(citing In re Agent Orange Prod. Liab. Litig., 517 F.3d 76, 103 (2d Cir. 20Q8Barbara,

2013 WL 1952308, at *3 (“Courts afford broad discretion in magistrates’ resolution of discovery

disputes.”).

11



A. TheWalsh Act
SincePlaintiff seeks to compel the depositionti@®ny of a U.S. citizen residing abroad,
the Court reviews the instant motionaccordance with the Walsh Actee 28 U.S.C. § 1783.
Under theWalsh Act
[a] court of the United States may order the issuance of a subpoena
requiring the appearance as a witness before it . . . of a national or
resident of the United States who is in a foreign country . . . if the
court finds that particular testimony . . . i<assary in the interest of
justice, and . . . that it is not possible to obtain his testimony in
admissible formwithout his personal appearance. . . ..
28 U.S.C. § 1783), Estate of Ungar v. Palestinian Auth., 412 F. Supp. 2d 328, 333.D.N.Y.
2006)(explaining the Walsh Act)In addition,8 1783(b) requires that service diMalsh Act
subpoena must beadein compliance witthe“Federal Rules of Civil Procedure and that the
serving party pay the necessary travel costs of the witness, which arectedeimed by the
court.” Ungar, 412 F. Supp. 2d at 332 (citing 28 U.S.C. § 1783(Bgcordingly, two elements
must be satisfied before a Court can issue a subpo@nd.S. citizen living “outside the territorial
jurisdiction of the United States(1) the particular testimony is necessary in‘timerest of
justicé’ and (2) it is not possible to obtain the witness’s testimony in admissible form without his
or her personal appearande. at 333 (citing 28 U.S.C. 8 17&8). “The decision to issua
subpoena under this statute is left to the sound discretion of the cddedi mmune, LLC v. PDL
Biopharma, Inc., No. 08 Civ. 5590, 2010 WL 2179154t *1 (quotingKlesch & Co. Ltd. v. Liberty
Media Corp., 217 F.R.D. 517, 523 (D.Col. 2003).
With respet to the “interest of justicegdrong, courts have found that this element must be

considered in light of the circumstances of the particular case and, mpogtantly, the posture

of the case when the issue arisedJigar, 412 F. Supp. 2d at 333 (quotikéesch, 217 F.R.D.

12



517). Citing the legislative history of § 1783, the cantyngar found that “[t]he essence of the
legislative history is clear: the courts have the power to subgoEnéed States citizen outside
the jurisdiction of the Uéd States when a ‘compelling reasexists” (internal citation omitted).
Id. at 334. Specifically, inUngar, the court noted that
Section 1783 legislative history explainthat..when considering
the propriety of the issuance of a subpoena under § 1783, the court
should considea multitude of factors, includingthe nature of the
proceedings, the nature of the testimony or evidence sought, the
convenience of the witness or the producer of the evidence, the
convenience of the parties, and other facts bearing upon the
reasonableness of requiring a person abroad pppeaa as a
witness.. .”
Id. at 333-34 (citing S. REP. NO. 88-1580, at 10 (196%y,inted in 1964 U.S.C.C.A.N. 3782,
3791 (legislative history of predecessor section to 28 U.S.C. § 1783)). Moreds&Qrv.
Sabhlok, No. 08 Civ. 4238, 2009 WL 3561523, at *3 (N.D. Cal. Oct. 30, 2009), the court
explained that[t] estimony is necessary in the interest of justidat is relevant under the liberal
standards set forth in Federal Rule of Civil Procedure 2§{ing SEC v. Sandifur, No. 05 Civ.
1631, 2006 WL 3692611, at *4 (W.D.Wash.2006)).

In assessinthe second prong ‘whether there are potentially alteriwatmethods to obtain
testimony- - courts analyze whether it is practical to obtain the information sought from the
witness. See CS Inv. Partnersil, L.P. v. Cendant Corp., No. 00 Civ. 1422, 2006 U.S. Dist.
LEXIS 11014, at *14 (S.D.N.Y. Mar. 15, 2006). “Subpoenas may be issued when it is
‘impractical’ to obtain the information.'Sandifur, 2006 WL 3692611, at *&iting CS Inv.
Partnersil, 2006 U.S. Dist. LEXIS 11014, at *14). “Sheer impossibility is not requirédl.”

“Impracticality occurs, foexample, where resort to alternative methods is unlikely to produce the

relevant evidence in time to meet impending discovery deadlinds(hoting that it was

13



impractical for plaintiff to effect service under the Hague Convemtidhe “contextbf the
looming discovery deadline and overall trial schedule.”)

A subpoena issued under the Walsh Act must be served in compliance with Federal Rule of
Civil Procedure 4(f). 28 U.S.C. § 1783(Babhlok, 2009 WL 3561523at *5; Ungar, 412
F.Supp.2d at 334-33JnderFeD. R. Civ. P.4(f)(1), “serviceof process upon an individual outside
any judicial district of the United States must be in conformity with an irtiensdly agreed upon
means, such as those authorized by the Hague Conventiogdr, 412 F.Supp.2d at 335.
V.  DiscussiON

As a preliminary matter, the Court noteat there has been no dispute presented regarding
Dr. Hussein being a U.S. citizen and, accordinglyistseibject to the Walsh ActSee 28 U.S.C.
§ 1783(a)Kloeper Aff.  31. In fact, the Kloepfer Affidavéffirms that Dr. Hussein is a “citizen
of the United States.KloepferAff. 31 In light of Defendantshaving elected ndb submit any
opposition taPlaintiff's motion to compel, the Court accepts for purposes ofibison the fact
thatDr. Hussein possesses U.S. citizenship and is within the purview of the WalsBed28
U.S.C. § 1783(a).

A.  Interest of Justice

Plaintiff maintainghat Dr. Hussein'’s testimony is required in the “interest of justice”
becausat is relevant, necessary and “bears directly on the key issues in this ce'seMoP at 2.
As the President of Infotec, Dr. Hussein is, according to the 8f&Jartyresponsible for
providing instructions to NYIT Bahrain Dean Revelas and NYIT Dean of Students #ragg
investigatetheallegations made agairBlaintiff Balk by two students enrolled BtYIT Bahrain

Id.; SAC Y 25(b). Further, Plaintiff submits that Dr. Hussein banned him from NYIT Bahrain on

14



February 25, 2008 and required him to leave the country following the publication of a local
newspaper article “falgelinking” Plaintiff to the controversial Danish cartoorisl 2-3;SAC
19 35, 110. Acting on behalf of Infotdat. Husseirnf‘conspired with NYIT” and defrauded
Plaintiff, unjustifiablyforcing him to leave Bahrainld. at 3 (citingSAC {1 103). As such, Plaintiff
contends that Dr. Hussein is a “key player in the events forming the basis’raifPaslaims
against Defendants and his testimony is necessary in the “interest of jubdica. 2-3.

The Courtagrees anéinds that Dr. Hussein’s depositisnecessarin the “interest of
justice” within the meaning of the Walsh Ac®ee 28 U.S.C. § 1783. Dr. Hussasat the center
of manyof the allegationassertecgainst NYIT and Infotec in this actiokee generally SAC.
For examplePlaintiff claims thaDr. Husseir'reportedly directetNYIT Bahrain Campu®ean
Revelasthrough Infotec employee Ahmed Foud#tht Plaintiffwas tobe “banned from the NYIT
Bahran campus.”SAC { 25(b)(ii). In Fouad’s February 25, 2008 letter to Dean Revelas, Fouad
wrote that “Dr Mohamed Hussein, Executive Chairman has come to a decision to be ksacjned |
Mr. Balk from the NYIT Campus” following the investigation into tR¥1T Bahrainstudents’
complaintaboutthePlaintiff. 1d. § 110. Purportedly, Dr. HusseimeiledNYIT President
Guiliano statinginter alia, thatthere have been complaints by students that Plaintiff has made
“rude remarks against Islam, Quran &rdphetMuhammadg’ which Plaintiff denied.ld. § 111.
In addition and as previously notdak,. Hussein wrotéo President Guilianthat he believed
“Dennis is lying”and gathered evidence showing that Plaintiff ‘eekn against Islam for quite a
long time” Id. In closing his enail to President Guilian®r. Hussein wrot¢hat Plaintiff had to

be “removed from the county before they put him in jail. [1d]

15



On February 29, 2008, Dr. Hussein informed the Plaintiff that he would be required to
leave Bahrain fortivo to three weeks,” even though Hussein acknowledged that he understood the
allegations against Plaintiifere fase Id.  128. Notwithstanding Dr. Hussein’s representations
to the Plaintiff after the publication of the March 1, 2008 article inBla@rain newspaper
accusing a professof posting to his class website the controversial Danish cartoon about the
Prophet Mohammed, Dr. Hussa@rchestratedPlaintiff’'s sudden departuieom Bahran — and
from employment at NYIT Bahrain the very next dayld. 11 3537. A member of Dr. Hussein’s
own staff secreted Plaintiff to the Bahrain airport and escorted him to théwteggate “via
special procedures that allowed him to skip lines anéditigpcustoms.’ld. I 39. Plaintiff was
not even advised of his destination and was told by Hussein that he had no time to gather his
belongings or even say goodbye to anyadk 1 3839. In light of thenumerousllegations
directlyinvolving Dr. Husseinwith the claimsat issuethe Court finds that Dr. Hussein’s
testimonyis unquestionably “relevant under the liberal standards set foRderal Rule of Civil
Procedure 26(b)."Sabhlok, 2009 WL 3561523, at *&iting Sandifur, 2006 WL 3692611at *4);
seeKlesch, 217 F.R.D. at 524 (finding that the “the requested subpoena [under the Walsh Act] is
consistent with the liberal discovery contemplated by Rule 26 and is, thereforssargae the
interest of justice.”)

Additionally, the Court notethat Dr. Hussein has appeared in the United States as recently
as June 27, 2011 to accept personal service of a summons and complaint in connedaion with
separate state court actioee Pl.’s Mot. at 2. Moreover, Dr. Hussein’s company, Infotec,
maintains office space at the NYIT campus in Westbury, New York, which Dr. Hussaimexii

is staffed by Dr. Vogt, who “does some consulting wdd{’Infotec. Id. (citing Hussein Decl{ 9
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n.1l). DefendantVogt was previously employed by NYIT until he resigned in 2007, whereupon he
was immediately hired by Dr. Husseifee Kloepfer Aff. 8. Vogt is a senior executive and
minority shareholder in Infotec and “continues to be Hussein’s ‘right hand miah ' 8. These
factors combined with Dr. Hussein’s integral role in the activities and conduct unagthe

SAC, provide additional weight for the exercise of the Court’s discretion in favor ofsinenise

of a subpoena compelling Dr. Hussein to appear for a deposition in the United States in
compliance with the Walsh ActSee Medimmune, 2010 WL 2179154at *1; see also Sabhl ok,

2009 WL 3561523, at *8 (noting that if the witness can find time to pass through the U.S.
“repeatedly folbusinessand make whatever arrangements are necessary for the needs of his
family, then he cannot reasonably assert family hardship as justificatdecline to appear for
deposition in the U.S.”).

Several ourtssitting inand outside the Second Circuit havdered the issuance of
subpoenas pursuant to the Walsh Act in civil actions where the testimony of (2&h vitinesss
residing abroad is necessary to advance the “interest of justice.” For examiigai, judgment
creditors representing the estatedJ.S. couple murdered abroad in Israel sought to compel the
testimony of an Egyptian telecommunications comparairmanin an effort to establish the
court’s jurisdiction over defendant Palestinian Authority’s debts and assetglfus use such
funds to satisfy the outstanding default judgmendrigar, 412 F. Supp. 2d at 33®laintiffs in
Ungar asserted that the company owed the Palestiidhority “at least tens of millions of
dollars, and probably well over a hundred million dollargl’ (internal citation and quotations
omitted). As a result,lte court inUngar issued a subpoena pursuant to 28 U.S.C. § 1783(a)

compelling the testimony dhe chairmana U.S. citizen“in an ostensible effort to rgigate
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whether this Court has personal jurisdiction” overtdlecommunicationrm. Id. at 330, 334.

The court inUngar found that “there exists a ‘compelling reason’ to issue the subpoena” to capture

the U.S. citizen’s testimonyor the purposes of establishing required minimum contacts for valid

personal jurisdiction over” the telecommunications fird. at 334. Like Ungar, Plaintiff's

justification to compel Dr. Hussemdeposition in New York is in furtherance of the prosecution

of his claims and the “interest of justicdd.; see CS Inv. Partnersil, 2006 U.S. Dist. LEXIS

11014, at *14 (finding no error in magistrate judge’s issuance of a subpoepelling

defendant’s former employee to appear for a deposition in England pursuant to the @alsh A
Likewise n Sabhlok, the court foundhat the proposed witness’s testimony was “relevan

and necessary in the intere$justice because it bears directly on the key issues” of the case.

Sabhlok, 2009 WL 3561523, at *3The SECin Sabhlok alleged that the foreign witness

“delegated the authority to grant stock options” which were ultimately “backKdantel

participated in discussions “regarding altering stock option grant dateslated immpensation

charges.”ld. The court found that the proposed witness was an “undisputed key actor in the

option granting processes” and would “provide critical testimony on those peecels

Similarly, Dr. Husseins an “undisputed key actor” in tlassertedliscrimination, conspiracy to

defraud,and intentional interference with contractual rigtieems allegedy Plaintiff, especially

in light of Dr. Hussein’sole asPresident of Infotec and Executi@airmanNYIT Middle East.

See SAC 1 104. The SAC reflects the individual actions referenced above which were taken by

Dr. Hussein and which were essential to the termination of Plairgiffiloyment as well as his

hasty departure from BahrailConsequently, there is a “compelling reason” for Plaintiff to secure

Dr. Husseins testimony.See Ungar, 412 F. Supp. 2d at 338e also GMA Accessories, Inc. v.
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BOP, LLC, No. 07 Civ. 3219, 2008 U.®ist. LEXIS 96998, *8 (S.D.N.Y. Nov. 19, 2008) (issuing
Walsh Act subpoena in civil actigrermittingplaintiff to obtain deposition of noparty witness
residing in Argentina since the “testimony is necessary in the interest of’justice

B. Not Possibleto Obtain Testimony

According to Plaintiff, “[u]nless Dr. Hussein is ordered to appear for his deposi New
York,” Plaintiff will be “unable to obtain sworn testimony concerning Dr. Hussein’s actions and
decisions on behalf of Infotec and as a managing agent for NY8®&PIl.’s Mot. at 3. Plaintiff
professes thdte “cannot obtain Dr. Hussein’s testimony in any other feimelnfotec, the
defendant in this action of whom Dr. Hussein is the President has ‘defaulted’ acttbis as of
April 9, 2012, for failing to obtain new counsel following the withdrawal of Infotea@rp
counsel.” 1d.*

In Sandifur, the court issued an order pursuant to the Walsh Act, notwithstanding the fact
that the “proposed witness had previously been deposed by the SEC astpartvestigation, and
other witnesses who had also reviewed the mortgage applications at thetber8BC's case had
already been deposedSabhlok, 2009 WL 3561523, at *4 (citinGandifur, 2006 WL 3692611, at
*2). Inissuing the subpoena, tbeurt inSandifur found that “the witness’s prior deposition
transcript and testimony by other witnesses were not a substitute for teesigttestimony.’d.

(citing Sandifur, 2006 WL 3692611, at *4)Similarly, in Sabhlok, the court found that the

! By Order, dated April 19, 2012, Judgmncogranted Plaintiff leave to file a Second
Amended Complaint and heloiter alia, that “[i]f defendant Infotec does not retain counsel and
file an answer within the time period required under the Federal Rules of Qizddire after
receiving service athe Second Amended Complaint, plaintiff may move for default judgment on
the Second Amended Complaint with respect to defendant Infob#e.82. On March 13, 2013,
the Clerk of theCourt entered a Certificate of Default against Defendant Infotec asintifPéa
First and Second Amended Complaints pursuant to Rule 55(a) of the Federal Rulek of Civi
Procedurdased upoinfotecs failureto appear or otherwise defend this action. DE 128.
August 15, 2013Rlaintiff filed a motion for default judgmeagainst Infotecand that motiors
currently pending before Judge Bianco. DE 129.
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proposed witness’s testimony could be compelled under the Walsh Act where the mitneded
“no prior substantive testimony” and no “documents or comparable withesses” coultlisufist
the witness’s own testimonyd.

Similarly, in CS Inv. Partnersll, the court found that the proposed witness’s testimony
could not be obtained in another manner, in view of both the looming discovery deadline and the
impracticality of defendants’ proposal that testimony be elicited via proegdet forth in the
Hague ConventionCS Inv. Partnersil, 2006 U.S. Dist. LEXIS 11014, at *14. Moreoy#re
court rejected defendants’ suggestion that the witness’s testimony be takea ffrevious
criminal matter in lieu of a fresh depositiold. at *15. After considering numerous unsuccessful
attempts by the parties to have the overseas witness in Belgluntarily produce informal
discovery, the court iMedimmune concludedlaintiff demonstrated thait was not possible to
obtain the sought after testimomjthout theissuance o& Walsh Act subpoenaviedlmmune,

2010 WL 2179154at *1.

Based upon the representations in Plaintiff's moving papers and the procedunad pbst
thisaction,the Court finds that is not possible for Plaintiff to obtain Dr. Hussein’s testimony
without the Court’s issuance of a subpoena pursuant to the Walslse&dtingar, 412 F. Supp.
2d at 333.As detailed irthe motion, on September 10 and 11, 2®1aintiff served\YIT’s
counselwith three notice$or Dr. Hussein’s deposition in his capacity as managing agent of NYIT,
managing agent of Infotec, and corporate officer of Infotec. Pl.’s Mot. ah&.d@position was to
be taken via telephonic conferenneaccordance with FederBule of Civil Procedure 30(b)(4)
and Local Civil Rule80.2. Id. On September 14, 2012, Plaintiff served the notices upon Dr.

Hussein via e-mail, requesting that Dr. Hussein confirm by September 17, 20h2mitestvould
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voluntarily appear for his depositiohd. When Hussein failetb respond by the given date,
Plaintiff then emailed Hussein at two-mail addressesiltimatelyto no avail.Id. at 2. On
September 24, 2012, Plaintiff initiated the telephonic proe=dset forth in thdeposition notices
and despite counse&Vaiting onehalf hour, Dr. Hussein failed to appear, cauddtgintiff to note
Dr. Hussein’s default on all three depositiohd. at 2 Moreover, on March 13, 2013, the Clerk of
the Court entered a Certificate of Default against Infotec in light of its faduappear or
otherwise defend this actiorSee DE 1222 Since Infotec’s counsel had previously been relieved
and in view of Infogéc’s failure to retain new counsahy possibility that Dr. Hussein’s deposition
might be compelled by communication with his counsel in this attasnbeen eliminatedsee DE
77. In addition NYIT counsel has formally objected to Dr. Hussein’s asabon with NYIT as
Executive Chairman Middle Eaa$ of 2010 and only agreeddttendthe September 24, 2012
deposition since Dr. Hussein was being deposed icapacity as corporate officer for Infotec.
See Pl.’s Mot. at 1 & n.1.In light of the foregoing circumstances, the issuance of a subpoena in
accordance with the Walsh Astthe onlypracticalmethod by whictPlaintiff may obtain
Dr. Hussein’s testimony

C.  Serviceof Process

Plaintiff argues that service of msubpoena issued by this Court upon Infotec and Dr.

Hussein “may properly be effected at an Infotec office in New York or onelciboNew York

2 A prior certificate of default against Infotec was entered on 20n2011. DE 17. That

notation of default was later vacated by stipulation of the parties. DE 35. There&ftec’s
counsel moved to withdraw from the case and Judge Bianco granted that iSeé @tk 72, 77.
In March 2012, Plaintiff moved for leave to file an Amended Complaint. DE 80. Judge Bianco
granted the motion and ruled that if Infotec did not retain counsel and file an Anghiertihve
time period required, Plaintiff could move for a default judgment with respectaieinf DE 82.
Infotec never appeared and did not retain courSe DE 114. The Clerk of the Court noted
Infotec’s default on the record on March 13, 2013, pursudfeddR. Civ. P.55(a) and Local
Civil Rule 55.1. See DE 122. Plaintiff has moved for a default judgmagainst Infotec See DE
129.

21



based agent/executive in New YorkPl.'s Mot. at. 3.In light of Infotec’s default in the instant
action andDr. Hussein'dailure to acknowledge receipt of documents in a separate state court
action,Plaintiff contends thdisubstituted service upon Infotec and Dr. Hussein underi&. Civ.
P.4(e)and 4(f)(3)at the address in New York provided by Infotecprior service, as well as by
FedEx International Priority to Dr. Hussein’s reported address in Egypt, i pmdpés case.”
Id.; Hussein Decl[ 1517. However, Plaintiff acknowledges that Dr. Hussein’s purported New
York agent, Dr. Vogt, wrote to Plaintiff. “I am no longer authorized to accept any
communications or documents on behalf of Infotesot] Corporation, and | will not forward to
Infotech Bic] any communications sent to me, so please send any communications or documents
directly toInfotech fic].” Id. at 3 & n.3;see April 16, 2012 Letter of Robert C. Vogt to Ridley M.
Whitaker, annexed to Pl.’s Mot. as Ex. “7.” Although the Court notes that service ofqarenes
be effectedn anindividual in a foreign county pursuant tad- R. Civ. P.4(F)(3), namely, “by
other means not prohibited by international agreement, as the court orders,” tlve albsen
agent, counsel, or any other individual wdamaccept service on behalf of Infotec or Dr. Hussein
requires that this request denied. See FED. R. Civ. P.4(F)(3).

The Court finds that service of process must be made in compliance with the Hague
Convention.See FED. R. Civ. P.4(f). Similar toUngar, the witness at issue here “currently
resides in Egypt, [thus] service of process of the § 1783 subpoena must be in compliarigs with t
directive? Ungar, 412 F.Supp.2d at 335. The Court must decline Plaintiff's proposal to serve
Dr. Hussein via registered mail as “Egypt along with several other coumix@gitly objectedo

this provision Article 10(a}, thus rendering nugatory service of process via postal channels within
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Egypt.” Id. This Court is persuaded ligereasoning set forth ibngar where the ourt found
that
...service of process on Respondent, while residing in Egypt, must
be in conformity with Articles 5, 6 or 11 of the Hague Convention.
See Hague Convention, 20 U.S.T. 361(permitting service of process
by submitting legal documents to a Central Authority ghatory
country, and the Central Authority, in turn, arranging service of
process on individual located within country in accord with internal
law). Unless there is a specific agreement between the United States
and Egypt pursuant to Article 11 of the Hague Convention allowing
for some other method of service of proea$sch this Court is
unaware ofPlaintiffs must comply with the service of process
requirement articulated in Articles 5 and 6 of the Hague Convention.
Id. Accordingly, this Court directBlaintiff to execute service of process in compliance with
Articles 5 and 6 of the Hague Service Convention.

Given Dr. Husseins previous failure to comply with requests made by Plaintiff to
voluntarily appear for a deposition in Egypt, this Court directs that the locatiba déposition
shall be athe offices of Plaintiff’'s counsel in New YorlAs the ourt noted inSabhlok, this
Court’s subpoena would have no enforceability abroad outside the territorialgtioisdif the
United States.See Sabhlok, 2009 WL 3561523, at *7 (noting thsihcethe court lacks jurisdiction
in Hong Kong, a deposition abroad would undercut the compelling nature of the dejposition
Similarly, here, m light of Dr. Hussein’s failure to comply with past requests for his voluntary
appearance at depositions in this action, the Court directs that the deposition be held/oriNe
at the offices of Plaintiff's counsel.

Under 8§ 1783(b) of the Walsh Acth serving party pdy] the necessary travel costs of
the witnesswhich are to be determined by the couftihgar, 412 F. Supp. 2d at 332 (citing 28

U.S.C. § 1783(b))In Medimmune, the court issued a subpoena pursuant to the Walsh Act
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compelling a witnesm Belgium to appear for a deposition and ordered plaintiff to “tender with
the subpoena the sum of $12,000, which plaintiff estimate[d] should be sufficient to cover [the
witness’s] businesslass travel, his accommodation in Washington, D.C. and his witness fees.”
Medimmune, 2010 WL 2179154, at *2This Courtherebydirects Plaintiff’s counsel tprovide
the Court, within ten (10) days of this Decision and Order, an estimate (with sogporti
documentationjor Dr. Hussein’dravelexpenses costs and witness fees involved in his
appearancéom Cairo, Egypfor a courtordered deposition iNew York. To afford Plaintiff
time to comply with the requirements of Articlesudd 6 of the Hague Convention for service of
process in Egypt, the Coudirectsthat Plaintiff sdeposition of Dr. Mohammed Hussein be
completed byrFebruary28, 2014.
V. CONCLUSION

For the foregoing reasons, the Court GRANTS Plaintiff's motion to compebpihearance
of Dr. Mohammed Hussein for a deposition in New Yarkhe Law Offices of Ridley M.
Whitaker,Esq, counsel for Plaintiff.

SO ORDERED.

Dated:Central Islip, New York
SeptembeB0, 2013

/s/ A. Kathleen Tomlinson
A. KATHLEEN TOMLINSON
U.S. Magistrate Judge

3 The Court does not expect Plaintiff's counsel to provide an airline ticket (or Eopiiva

payment) fo anything more than a coaclass seat.
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