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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LIBERTY SYNERGISTICS INC., a California
Corporation,

Plaintiff, MEMORANDUM & ORDER
11-CV-523 (MKB)

V.
MICROFLO LTD., EDWARD MALKIN,

ECOTECH LIMITED, a Cayman Islands Company,
and DOES 1 through 20, inclusive,

Defendants.

MARGO K. BRODIE, United States District Judge:

Plaintiff Liberty Synergistics, Inc. (“Liberty"tommenced the above-captioned action in
Californiastatecourt against Defendants Microflad. (“Microflo”) , Edward Malkin, Echotech
Limited and certain unknown individuals, Does 1 through 20, alleging malicious prosecudion of
prior litigation brought by Microflo against LibertyfDocket Entry No. 1.)Theaction was
removed to the Central District of California and later transferréoet@&asteristrict of New
York by stipulation. (Docket Entry No. 50n August 16, 2011, Defendants filed an Amended
Motion to Strike theComplaint (“motion to strike”pursuant to California Code of Civil
Procedure § 425.16, otherwise knowrCadifornia’s“antrSLAPP’ statute (Docket Entry No.

34.) Defendantseek(1) to dismissthis action as a strategic lawsuit against public participation
or “SLAPPR,” and(2) an award of sanctioregyainst Plaintiff (Id.) By Amended Report and
Recommendatiad(“R&R”) datedDecember 17, 2013, Magistrate Judge William D. Wall
recommended that Defendants’ motion to strike the Complaint be grantitiatthe action be

dismissed pursuant to California’s aBtii-APP statute.(R&R, Docket Entry No. 134.) Judge
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Wall further reommended that should the Court adoptRI8dR, the parties “be given an
opportunity to brief the application for sanctionsld. @t 1.) Plaintiff timely filed objections to
the R&R, (PI. Obj. tdR&R (“Pl. Obj.”), Docket Entry No. 136), aridefendants filed aesponse
to Plaintiff's objections, (Def. Mem. in Opp. (“DdResp”), Docket Entry No. 137)For the
reasons set forth below, the Court adopts in partrgedtsin part, Judge Wall's R&R. The
Court adoptdudge Wall's R& as to the determination that the issue of which substantive law
applies to Plaintiff’'s malicious prosecution claim is the law of the case, butektimdopt the
portion of Judge Wall's R&R which found that Plaintiff does not have a reasonable fitpbabi
of prevailing on its malicious prosecution claim. The Calgbdenies Defendants’ motion for
sanctions.
I. Background
a. The Underlying Litigation

On June 24, 2008, Microflo commencad actionin the Supreme Court of the State of
New York, County of Nassau (“New York Supreme CoudfainstDan Foy, Julie Swink,
Ronald N. Green, Ravi Krish, Rick Cole, Gary Greemhdel Tumis (a/k/a Mike Tumis),
Walgreen Company (“Walgreenand Plaintiff,allegng fraud unfair trade practices, unjust
enrichment, breach of contract and breach of duty of good faith and fair dealing, tortious
interference with prospective economic advantagdviolations ofthe Racketeer Influenced
and Corrupt Organizations Act of 1970, 18 U.S.C. 8 &6&keq (“RICO”) (the “Underlying
Litigation”). ComplaintMicroflo v. Liberty Bearing Corp.No. 08-011622N.Y. Sup. Ct. June

24, 2008).



According to the Underlying Litigation, Microflo sellse-usable filters onon-
disposable filters used in the processing of photographs” in one-hour photoltalfs54.
Liberty’s business “involve[d] the distribution and supply of chemistry, disposataesfand
supplies to one hour photo labdd. 1 59. In March 2004, Microflo contacted Walgreen in an
effort tohave Walgreesell Microflo’s filters. Id. § 62. In April 2004, Michael Tumis, an
employee of Walgreen, asked Microflo to provide samples of the filters tar&éaldpr testing,
which Microflo agreed to provideld. 1 64—65. After approximately sixty to ninety days
testing, Tumis advised Edward Malkin, Microflo’s sole shareholder, that thiei§|were
acceptable, the price was okay and Walgreen would go ahead but that the\Wpliedseed to
go through Liberty.”1d. § 68.

At an August 23, 2004 meeting, Tumis and Malkin agreed to a price of $16.00 per filter,
however, Tumis further instructed Malkin that the filters were to be sold byfido Liberty,
and then sold by Liberttp Walgreen.Id. § 74. On or about August 27, 2004, Malkin met with
representatives of Liberty regarding “what Liberty would need to do in ctianewith the roll
out or dstribution of the [f]ilters to Walgreen.Id. § 81. At the August 27, 2004 meeting,
believing that Walgreen was proceeding with the purchase of Microflt@ssfi Malkin
answered inquirieBom Liberty regarding theonstruction and composition of thikers,

“thereby divulging to Liberty confiential trade secret informatidnld. 11 83-84. Liberty
representatives alssked to be paid one-third of the gross receipts from the cilke filters to

Walgreen.lId. 1 87. Microflo objected to the price and by letter dated September 20, 2004,

! The Court relies on the facts as stated in the complaint filed in the Underlying
Litigation. ComplaintMicroflo v. LibertyBearing Corp, No. 08-011622 (Sup. Ct. June 24,
2008).



advised Walgreen that it was not interested in proceedighe sale of the filtersld. {1 89—
92.

In October 2004, Tumis, on behalf of Walgreen, advised Mdhat Walgreen was
interested in doing busess directly with Microflo.Id. 1 94. In December 2004, Liberty
expressed a willingness to conduct the sale and distribution of the filters bétiezeflo and
Walgreen at a “reasonable price,” ultimateffering toconducthe sale and distrution at a
10% gross marginld. § 102. In January 2005, Liberty and Microflo continued to discuss the
sale. Id. 11 106-110By email and detter dated February 17, 2005, Liberty advised Microflo
that while Liberty “had ‘not been idle on the matter of the contemplated amangdetween
Liberty and Walgreens concerning the Microflo filters’ . . . [it] had been untaltenclude an
arrangement with Walgreens to supply Microflo Filters to Walgséela. I 115. The letter
further stated that Liberty would thereby not be entering into a contrdecMagroflo for the
purchase of the filtersld. Microflo then contacted Walgreen and offered to providédiltees
to Walgreen directlyld. 1 116. Tumisnformed Microflothat it had not yet decided on a final
vendor for the filters and that the vendor “may or may not turn out to be Micraflof117. In
May 2006, Malkin learned that Liberty offered to sell Vi&t, “Microflo’s largest single
customer of many years standing,” washable, reusable filteits fainoto processing machines.
Id.  120.

Microflo asserted in the Underlyirigtigation that, on information and belief, Liberty
never intended to enter into an agreement for the purchase of Microfla's dittd that it used
the samples Microflo provided to Walgreen, to “reverse engineer the ffldtethat Liberty

could design and manufactureatsn [f]ilters” to compete wittMicroflo. Id. ] 121, 123. In



the UnderlyingLitigation, Microflo allegedamong other causes of action, fraud, civil RICO
violations and unfair trade practices.

After the UnderlyindLitigation was filed inthe New York Supreme Courif was
subsequently removed the Eastern District of New YorkSeeNotice of RemovalMicroflo,
Ltd. v. Liberty Bearing CorpNo. 08CV-3907, Docket Entry No. 4.0n March 19, 2010,
Walgreen and Tumis (collectivetiie “Walgrees Defendants”) moved to dismiss then@plaint
in the UnderlyingLitigation for failure to state a claimSeeUnderlying Litigation, Docket Entry
No. 80. On March 24, 2010, Liberty and the Liberty employee defendants (colledtizely t
“Liberty Defendants”moved to dismiss the Underlyigtigation on jurisdictional grounds, and
alternativelyrequested ahange of venueld., Docket Entry No. 86. On May 11, 201be
Honorable Leonard D. WexIgartially granted the WalgresrDefendants’ motion to dismiss,
dismissing the civil RICO claim with prejudicéd., Order dated May 11, 2010 he Liberty
Defendantsimotion to dismiss was deniettd. Pursuant to atipulation of dismissal datellly
1, 2010/iled by Plaintiff and signed by the partidhe Undelying Litigation was dismissed
with prejudice pursuant to Rule 41(a)(1)(A)(ii) of the Federal Rules of Gigddelure.

b. History of the instant action

On September 17, 2010, Liberty commenced the abapgened action in California
state courallegingmalicious prosecution against Defendants for bringing the Underlying
Litigation. (Compl., annexed to Notice of Removal, Docket Entry No. 1, as EXTiAepaction

was removed to the Central District of California by the Defatsdan the basis of divetgi

2 Documents filed in the Underlying Litigation can be found at docket numb@&ro8-
3907. The Court will refer tall documents filed in the Underlying Litigatiavith the notation
“UnderlyingLitigation,” and referenceghe docket entry number for the referenced document.
The Court will refer to the date of order when referencing orders or dedsitres Underlying
Litigation without docket entry numbers.



jurisdiction (Docket Entry No. 1.)The partiesubsequently stipulated to transfer tiase to the
Eastern District of New Yorks the appropriate venpersuant to 28 U.S.C. § 1404(apogcket
Entry No. 15.)

Plaintiff alleges that Defendants prostsd the Underlying Litigation without a
“reasonable basis in fact or any probable cadsgdm. Compl. § 21, Docket Entry No. 80.)
According to Plaintiff after its initial meeting with Malkin to discuss the saléva¢roflo’s
reusable fters, Malkin “maintained that [Microflojvanted nothing to do withiberty, wanted
to do no business with Walgreens throlgberty and refused to engage in negotiations . . . to
sell Libertyfilters for sale to Walgreens.”Ild. 13.) The parties were unsuccessfut@aching
a contract for the sale of the filters despite efforts to negotilte 14.) It was only “[a]fter a
careful review to determirthe extent, if any, of the intellectual property rights of [Micraflo]
thatLiberty developed its own filters and sold them to Walgreeft. 1(15.) Liberty asserts
that itsfilters “are distinct from Microflo’s filters, and have never been swldffered for sale to
any of Microflo’s filter customers” antdiberty does not “sell all of the same filters for all
models of photographic development machines that Microflo seld.) (iberty claims that
Microflo filed the Underlying Litigation to “inflict financial damage oaljerty], to interfere
with [its] legitimate business, and to attempt to cause mong@piolizand price fixing in the
business of reusable filters [as well as] to suppress legitimate busingsstition” among

other inappropriate motivesid( 1 20.)

% The Underlying Litigation was brought BefendanMicroflo. Plaintiff alleges in the
instant action that the remaining Defendants are also liable for malicioexptiosasalter
egas of Microflo. (Am. Compl. 11 6-7.)



c. Defendants’ notion to drike
On August 16, 2011, Defendants filed a Special Motion to Strike the Complaint under
California’s antiSLAPPstatute seeking dismissal and sanctions. (Docket Entry N9. 42
According to Defendantshey had a reasonable basis to commence the Underlying Litigation
becausd.iberty had “engaged in a series of @aand representations that led Microflo to
conclude thaLiberty had not acted in good faith and fairly, [and] engaged in unfair trade
practices,” among other specified wrongful condutd. gt 2.) Defendantslso claimedhat the
prosecution of the Uradlying Litigation was‘protected activity” undethe statuteand Plaintiff
could not establish a reasonable probability of prevailing on its malipreascution claim.(ld.
at 15-16, 18-23.) Plaintifargued thait metits burden under thanti- SLAPP statuteby
showing a reasonable probability of succegBocket Entry No. 35.)
The Honorable Sandra J. Feuerstein referred Defendants’ motion to Magistrad&Judg
Thomas Boyle for a report and recommendatiq@rder dated September 14, 2011.)
d. Judge Boyle’'sR&R and adoption by Judge Feuerstein
By Report and RecommendatidatedOctober 18, 201 October 2011 R&R”), Judge

Boyle recommended that Judge Feuerstlany Defendantghotionto strikebased on New

* The parties disagregbout the choice of law that should be applieBlgintiff's
malicious prosecution claimDefendars arguehat New York substantive laghould apply
while Plaintiff arguesthat California substantive laghould apply to its malicious prosecution
claim. (ComparePl. Mem. of Law in Opp. to Mot. to Strike (“PIl. Opp.”) at 8-14, Docket Entry
No. 35with Def. Reply Mem. of Law in Support of Mot. &irike (“Def. Reply”) at 48, Docket
Entry No. 36.) As discussexffra Part Il.c.i, Judge Feuerstein’s determination Nt York
law applies to Plaintiff's malicious prosecution claim is the law of the, @askshould be
adhered to unless there has been “an intervening change in law, availability oidenvce, or
the need to correct a clear error or prevent a mamiestice.” Thompson v. Choinsk374 F.
App’x 222, 223 (2d. Cir. 2010) (citingphnson v. Holderb64 F.3d 95, 99-100 (2d Cir. 2009)).

® This case was reassigned to the undersigned on March 23, 2012.



York law.® (October 2011 R&R, Docket Entry No. 45ljdge Boyleoncludedhat
California’s antiSLAPPstatute as substantive lawyas inapplicable to this action because the
action was governed by New York substantaxe. (Id. at 19—20.)Judge Boyle alsooncluded
that California’s chaie of law rules establish that New York law applies to Plaintiff's malicious
prosecution claim. Iq. at 15-19.)The parties objecteid Judge Boyle’s recommendation.
(Docket Entry Nos. 47-5).Upondenovoreview,Judge Feuerstein adopted the portion of
Judge Boyle’RR&R supporting the denial of Defendants’ motion to str{KEeurstein
decision”) (Order dated Dec. 1, 2011, Docket Entry Na) 60
e. Appeal of Judge Feuerstein’s Decision

DefendantappealedudgeFeuersteits decisionto the Second Circuit. Defendants
argued thafudges Feuerstein and Boyle should have ap@laifornia’s anti-SLAPP statute
(Brief and Special Appendix for Defendants-Appellahtberty Synergistics v. Microflo Ltd.

No. 12CV-108.) The Second Circuit agreed and determihatiunder the governing choice-

® Though Judge Boyle’s October 26, 2011 denisvas labeled as a “Memorandum
Opinion and Order,” Judge Feuerstein clarified in her December 1, 2011 order thsebeca
Defendants’ motion to strike the Complaint was dispositive and the parties did nottdonse
referral of the issue to the Magistratedge, Judge Boyle’s “Memorandum Opinion and Order”
was deemed to be a report and recommendation subjesieavrunder 28 U.S.C.
8636(b)(1)(B). (Orér dated December 1, 2011 at 1 n.1, Docket Entry No. 60.)

’ The parties objected to Judge Boyle’s R&R on different grounds. Plaintiff moved to
set aside portions of Judge Boyle’s R&R. (Docket Entry No. 47.) Plaintiff arguiecbtttasted
facts were improperlgecidedin favor of Defendants, and New York substantive law should not
be applied to Plaiiff’'s malicious prosecution claim.ld. at 5-8.) Plaintiff further objected to
the “inference” suggested dictain Judge Boyle’s R&R that the doctrineret judicatacould
apply to Plaintiff’'s malicious prosecution claimid.(at 8.) Defendants objected on the ground
that Judge Boyle incorrectly found that New York law applieBlgontiff's malicious
prosecution claim, and thus, according to Judge B&4défornia’s aniSLAPP lawwas not
applicable (Docket Entry No. 48.)



of-law principles California’s antiSLAPP statutelid apply® See Liberty Synergistics v.
Microflo Ltd., 718 F.3d 138, 154-56 (2d Cir. 2013).
The Second Circuit explainedat

[T]he Rules of Decision Act, 28 U.S.C. 8§ 1652, . . . provides that

federal courts exercising diversity jurisdiction over a shahe

claim must consider two conceptually distinct issues. First, a

federal court exercising diversity jurisdiction mustplgp the

choiceof-law rules of the state in which that court sits to

determine the rules of decision that would apply if the suit were

brought in state court . . . . Second, after using state ceoflict

laws principles to ascertain the rules of decistoat tvould apply

in the state courts of the federal forum, federal courts apply those

state rules of decision that are “substantive” under [tBed

[doctrine] and are consistent with federal law.
Id. at 15152 (internal citations omitted)Considering the first issue, the Second Circuit noted
that Plaintiff originally filed suit in California before transferring the dastthe Eastern District
of New York pursuant to 28 U.S.C. § 1404(&). at 153.“[I]n such circumstances, the
governing law ‘does not change following a transfer of venue under 8§ 1404¢h)(fuoting
Ferens v. John Deere Gal94 U.S. 516, 530 (1989)). Thus, the Second Cinaid that “the
federal court in New York must pretend, for the purpose of determining piiesdpe state rules
of decision, hat it is sitting in Californid 1d. at 154.

As to the determination of “[w]hether a particular state rule of decisiculxstantive’

under [the]Erie [doctrine]” such determination “is a questionfeflerallaw,” id. at 152
(emphasis in originalland depends on:

[W]hether application of the [State’s] rule would make so

important a difference to the character or result of the litigation
that failure to enforce it would unfairly discriminate against

8 The Seconcircuit determinedhat Judge Feuerstein’s decision denying Defendants’
motion to strike was a collateral order suitable for interlocutory aphéadrty Synergistics v.
Microflo Ltd., 718 F.3d 138, 143 (2d Cir. 2013).



citizens of theforum State, or whether application of the rule

would have so important an effect upon the fortunes of one or both

of the litigants that failure to enforce it would be likely to cause a

plaintiff to choose the federal court.
Id. at 152 (quotingsasperinv. Ctr. For Humanities, In¢518 U.S. 415, 428 n.8 (1996) (second
alteration in original)).The Second Circuit noted thats “immaterial” whether the state rule of
decision “is labelled bgtate lawas ‘procedural,” ‘substantive,” both, or neithetd. Rather, “f
state conflict of law principles call for a rule of decision (1) that would ajppiye suit if it were
brought in state court, (2) that is ‘substantive’ within the meaningga#] and (3) that is not
displaced by a valid federal laov rule governing the same issue, then the Rules of Decision
Act . . . requires the federal court sitting in diversity to apply the state rule Id..at 153.

The Second Circuiletermined that ith[ad] no reason to doubt that a California state

court would apply California’s anti-SLAPP rule as a matter of its own procedleal. . . .”
(Id. at 154.) The Court noted thhetantiSLAPP rule is in California’s Code of Civil
Procedure, has been described by cour@Gaiifornia as a “procedural remedy” and the “text of
the rule is not limited to causes of action that arise under California law.The Court further
noted thatCalifornia courts have also “repeatedly held, as a mattaatdlaw, that California’s
ant-SLAPP rule is ‘procedural’ in nature and therefore applies in Californiascmgardless of
which source of law governs a plaintiff's claimld. Accordingly, the Second Circuit held that
since “California’s antiSLAPP rule would apply to this suit if the claim were procegdin
California state court. . . the District Courtreed with respect to this isstie(ld. at 156.) The
Second Circuit vieated Judge Fetstein’sdecisionand remanded the case to the Court for
further consideration of the motion to strikeld. @t 156.)

On June 14, 2013, the Court referred Defendants’ motion to strike to Judge Boyle for a

newreport and recommendation consistent with the Second Circuit’s dec{€oder referring

10



motion dated June 14, 2013.) Magistrate Judge William D. Wall replaced Judge Bdyke ont
matter on July 15, 2013.
f. Judge Wall's Report and Recommendation
In hisR&R, Judge Wall recommended that the Court dismiss this gotisuant to
California’s antiSLAPP statute(R&R, Docket Entry No. 134.) Judge Wall concludieslt
Plaintiff could notmeet itsprima facieburden under the anBLAPP statute tshowa
“reasonable probability” that it would prevail in its malicious prosecution cd@ainst
Defendants In particular, Judge Wall found that Plaintiff could establish a favorable
termination in the Underlyingitigation, a required element to proaanalicious prosec¢ion
claim under New York lawJudge Wall determineithat the Underlying Litigatioended when
the parties filed a stipulation of voluntary dismigsarsuant to Rule 41(a)({i), and concluded
thatthe termination of the Underlying Litigation under those circumstancepeetfically, by
such aragreement between the parties and witlamuadjudication on the merits — did not
amount to a favorable termination undi&w York law? (Id. at 13-15.)
g. Plaintiff’'s objections to Judge Wall's R&R
On January 7, 2014, Plaintiff filed objections to Judge Wall's R&®uingthat the
R&R ignores certain facts supporting a finding of favorable termination. (PI1568j)

Plaintiff alsocontends that Judge Wall “refus[ed] to reconsider Liberty’s request thabthie C

® In a “supplemental” brief fdd in opposition to Defendants’ renewed motion to strike,
Plaintiff reiterated its position that Califorrsassubstantive law should apply to the malicious
prosecution claim, not New Yadsksubstantive law. SeeR&R 10.) Judge Wall found that this
issuewas not before him and noted that Judge Boyle analyzed this issue in detail in his prior
R&R, that Judge Feuerstein agreed with Judge Boyle’s ruling, and thatcthredS@ircuit
specifically avoided considering the issutd. &t 10-11.) As discussedprain Part Il.c.i, the
Court agrees with theéeterminatiorby Judge Wall that Judge Feuerstein’s prior decision as to
this issuas the law of the case.

11



re-examine whether California or New York state law should apply” to the masi@rosecution
claim!® (ld. at2, 9-10.) Plaintiff requests that the Court review Judge Wall's R&&Rnovo
(Id. at 10.)
Il. Discussion
a. Standard of Review

A district court reviewing a magistrate judge’s recommended ruling “magpgaeject,
or modify, in whole or in part, the findings or recommendations made by the magistige.”
28 U.S.C. § 636(b)(1)(C). When a party submits a timely objection to a report and
recommendation, the district court reviews the parts of the report and recomoretwathich
the party objected underde novostandard of review. 28 U.S.C. § 636(b)(1)(§2e also
Larocco v. JacksgrNo. 10€V-1651, 2010 WL 5068006, at *2 (E.D.N.Y. Dec. 6, 2010he
district court may adopt those portions of the recommended ruling to which no timeltyaotgec
have been made, provided no clear error is apparent from the face of the record. 28 U.S.C.
8636(b)(1)(C);see also Laroccd2010 WL 5068006, at *2. The clearly erroneous standard also
applies when a party makes only conclusory or general objections, or simpltesiies
original argumentsSee Rahman v. Fischédo. 10CV-1496, 2014 WL 688980, at *1
(N.D.N.Y. Feb. 20, 2014) (“If no objections are made, or if an objection is general, cogclusor
perfunctory, or a mere reiteration of an argument made to the magistrategutisteict court

need review that aspect of a rep@tommendation only for clear error.” (citationsitied));

19 plaintiff raises threadditional objections. First, Plaintiff contends that the R&R
“incorrectly takes as true that Liberty approached Microflo’s custafarMart seeking to sell
it filters.” (PIl. Obj. 9.) Second, Plaintiff “objects to the pending motion, memoranda in suppor
of said motion, and reply, being referred to as ‘supplemental pdpgersdudge Wall. Id.)
Plaintiff further objects to “the manner in which [Judge Wall applied] Califdewa. . . to the
aralysis of the AniSLAPP motion,” in particular, Plaintiff claims that Judge Wall did not
identify what evidence submitted by [Reflants defeats Plaintifffgfima faciecase as a matter
of law. (Id. at2.)

12



Time Square Foods Imports LLC v. PhilphNo. 12€CV-9101, 2014 WL 521242, at *2 (S.D.N.Y.
Feb. 10, 2014) (clearly erroneous standard applies when party reiterates argouagents the
magistrate judgekee also DePrima v. City of New York Dep't of EdNo. 12CV-3626, 2014
WL 1155282, at *3 (E.D.N.Y. Mar. 20, 2014) (collecting cases).
b. California’s anti- SLAPP statute
California’s antiSLAPP statute was “designed to allow courts to promptly expose and

dismiss meritless and harassing claims segtarchill protected expressionMindys
Cosmetics, Inc. v. Daka611 F.3d 590, 595 (9th Cir. 2010) (citiBgsley Med. Inst., Inc. v.
Kremer, 403 F.3d 672, 682 (9th Cir. 2005)Jhe statutgyenerally provides for “préial
dismissal of ‘SLAPPSs’: ‘Strategic Lawsuits against Public Participation”.which are
“lawsuits that ‘masquerade as ordinary lawsuits’ but are brought to deteroroaitzens from
exercising their political or legal rights or to punish them for doing Batzel v.Smith 333
F.3d 1018, 1023 (9th Cir. 2003) (citiMgilcox v. Superior Cour33 Cal. Rptr. 2d 446, 450
(1994),overruled on other groung&quilon Enter. v. Consumer Cause, |24 Cal. Rptr. 2d
507, 519 (2002)) (internal citation omittedfalifornia’sant-rSLAPP statute provides in
pertinent parthat:

A cause of action against a person arising from any act of that

person in furtherance of the person’s right of petition or free

speech under the United States Constitution or the California

Constitution in connection with a public issue shall be subject to a

special motion to strike, unless the court determines that the

plaintiff has established that there is a probability that a plaintiff

will prevail on the claim.
Cal C.C.P. § 425.16"Acts in furtherance of the right of petition include ‘any written or oral

statement or writing made in connection with an issue under consideration or rg\aew b

judicial body.” Graham-Sult v. Claings/56 F.3d 724, 735 (9th Cir. 201@)teration in

13



original) (quoting Cal.C.C.P § 425.16(e)(2)An action for malicious prosecutionay be
challenged undeCalifornia’s anttSLAPP law. Jarrow Formulas, Inc. v. LaMarch&4 P.3d
737, 742 (Cal. 2003) (“The anfiLAPP statute is not ambiguous with respect to whether its
protection of ‘any act'furthering protected rights encompasses suing for malicious
prosecution.”).

“In order to prevail on an anti-SLAPP motion, the defendant is required to npatkeaa
facie showing that the plaintiff's suit arises from an act by the defendant maderiaation
with a public issue in furtherance of the defendant’s right to free speect’. Batze| 333 F.3d
at 1024. After the defendant has mageima facieshowing, “[tjhe burden then shifts to the
plaintiff to establish a reasonable probability that the plaintiff will prevail on hireor . .
claim.” 1d. In order to meehis burden “[t]he plaintiff must demonstrate that the ‘complaint is
legally sufficient andsupported by arima facieshowing of facts to sustain a favorable
judgment if the evidence submitted by plaintiff is credited.” Id. (quotingMetabolife Int’l,

Inc. v. Wornick264 F.3d 832, 840 (9th Cir. 2001)).

In assessing an ariLAPP motim under California lawa court mustconsider “the
pleadings, and supporting and opposing affidavits . . . upon which the liability or defense is
based,” but may not “weigh credibility [nor] compare the weight of the evidence . .thefr]a
[the court] accept[s] as true the evidence favorable to the plaintiff . . . and e{s]ltiz

defendant’s evidence only to determine if it has defeated that submitted by thif jplsia

1 The partiesio not appear tdispute that Defendants have met tipgima facieburden
by alleging that the kiderlying Litigation constitutes an act “in furtherance offree speech”
under the statute. Indeed, Section 425.16(e)(1) of the California Code of Procenha® aief
“act in furtherance of a person’s right of petition or free speech . . . in caameaéth a public
issue” to include “any written or oral statement or writing made beforeddage, executive,
or judicial proceeding,” and “any written or oral statement or writing ntadennection with an
issue under consideration or review by a legislative, executive, or judicial tnoayy other
official proceeding authorized by law.” Cal. C.C.P. 8 425.16(e(2))—

14



matter of law.” Roger Cleveland Golf Co., Inc. v. Krane & Smith ARZ0 Cal. Rptr. 3d 431,
449 (Ct. App. 2014) (quotingygard, Inc. v. Uuskerttula, 72 Cal. Rptr. 3d 210, 215 (Ct. App.
2008)). A plaintiff is not required torovethe merits of a particular claim on an agtiAPP
motion butmust“‘demonstrate that the coamt is both legally sufficient and supported by a
sufficientprima facieshowing of facts to sustain a favorable judgment if the evidence submitted
by the plaintiff is credited.”Burrill v. Nair, 158 Cal. Rptr. 3d 332, 348 (Ct. App. 2013) (quoting
OasisWest Realty, LLC v. Goldmah?4 Cal Rptr. 3d 256, 262 (2011)). It is aaburt’s task
on a motion to striké&o resolve factual disputes or make credibility determinatiofseeman
v. Schack64 Cal. Rptr. 3d 867, 878 (Ct. App. 200M)a case swives an anti-SLAPP motion
to strike, the statute no longer applies and the matter will proceed to litigation orritse de
Optinrealbig.com, LLC v. Ironport Sys., Indlo. No. 04CV-1687, 2004 WL 1737275, at *2
(N.D. Cal. July 28, 2004) (“Once the plaintiff's case has survived the motion, th8LaxRP
statute no longer applies and the parties proceed to litigate the merits of thé)action
c. Review of Judge Wall's R&R

The Court agrees with Judge Wall that the question of which substantive law &pplies
thedetermination of whether Plaintiéin sustain itenalicious prosecution claim against
Defendantss not properly before the Court. The Court therefore adopts this portion of the R&R.
However, the Courdisagrees witldudge Wall’'s conclsion that, because the stipulation of
dismissal filed in the Underlying Litigation was signed by the parties anéédgo,” Plaintiff
cannot show a favorable termination of the Underlying Litigation tlaeckforefails to meet its
burden unde€alifornia’s antiSLAPP statute.The Court declines to adopt this portion of the

R&R.

15



i. Application of New York substantive law is the law of the case

Plaintiff argues that the Amended R&R “disregards the choice of law analydiscapy
the Second Circuit with regard to the choice of law determination for the malicmaecption
claim.” (Pl. Obj. 9.) Plaintiff contends that the Second Circaitialysis‘is instructive” to the
“choice of law analysis application to this case’s unique posture,if #mel Courtwere to apply
the Second Circuit’s analysis, “it would yield a different result,” than thdtrpseviously
reached by JlgeFeuersteirand Judg®oyle. (Id. at 9) Judge Wall determined thtteissue
of the substantive laapplicable to Rintiff's malicious prosecution clairwas not before #h
Court on this “renewed motiond strike. (R&R 10.) Judge Wall explained that Judge Boyle
previously considered this issue “in detail,” Judge Feuerstein agreed andddueptding, and
the Secad Circuit “specifically avoided considering the issasg’it was not a collateral order
suitable for Defendants’ interlocutory appedt. @t 11.) Accordingly, Judge Wall determined
that the application of New York law to the malicious prosecution claim is the ldwe chte.
(Id.) The Court agrees.

“The law of the case doctrine ‘commands that when a court has ruled on an issue, that
decsion should generally be adhered to by that court in subsequent stages in the same case,’
unless there has been ‘an intervening change in law, availability of new evidetioe need to
correct a clear error or prevent a manifest injusticéilbmpson v. Choinsk374 F. App’x 222,
223 (2d Cir. 2010) (citingohnson vHolder, 564 F.3d 95, 99-100 (2d Cir. 2009)in the
October 2011 R&R, Judge Boyle considered the issue of whether, under Casifonoiae of
law rules, New York substantive law or Gatnia substantive law governs Plaintiff's malicious

prosecution claim and determined that New York substantive law applies. (C29ddeR&R
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19.) Notwithstanding Plaintiff's objection to this choice of law conclusion, Judgedteine
accepted it “ints entirety.” Feuerstein decisio.)

Moreover, the Second Circuit inberty Synergisticexplicitly did not address whether
California or New York substantive law should be appliethéomerits of the malicious
prosecution claimLiberty Synergistics718 F.3d at 149 (“[W]e are able to review the District
Court’s order with respect to the ai-APP issue without addressing the District Court’s
decision that New York law governs the malicious prosecution claim [becausgigstson
raised in thisappeal presents an important issue completely separate from the merits of the
action.” (internal citations and quotation marks omitjedg¢e also idat 157 (“[T]he District
Court erred in its choice-of-law analysis by concluding that Californiiss.APP rule could
not apply following the forum transfer because New York law governed the pglaiotitise of
action.”). Thus,contrary to Plaintiff'ssuggestion, the Second Circuit’s decision does not
represent an intervening change in law and has aongeon the choice of law determination as
to which substantive law appliesRtaintiff's malicious prosecution claimAccordingly, the
application of New York law to the merits of Plaintiff's claim is the law of the ,case the

Courthasno basis to disturthis determinatiori?

12 Even if the Court were to determine that it could review the choice of law
determination, it would reach the same conclusion as Judges Boyle and Feudtstge Boyle
applied California choice of law rules to reach his conclusion that New York sunstam
applies. (October 2011 R&R 15-19.) The Second Circuit’s opinion in this case confirms that
California choice of law ruleare the proper rules tie applied Liberty Synergistics718 F.3d
at 153 (“[T]he governing law ‘does not change following a transfer of venue under § 1404(a)
.. .. Here, that means that the federal court in New York must pretend, for the purpose of
determining the applicabkate rules of decision, that it is sitting in California.”). The
distinction between the analyses of Judges Boyle and Feuerstein and thet Gexwiharedue
in part to the fact that while Judges Boyle and Feuerstein found CaliforntaSLaAPP law ©
be substantive law and therefore not applicahle Second Circuit clarified thatCalifornia
state court would apply its own anti-SLAPP procedural law “regardless of wiuctesof law
governs a Plaintiff's claim.d. at154.
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ii. Viability of Plaintiff's malicious prosecution claim

Judge Walkoncluded that Plaintiff could not meet its burden under California’s anti-
SLAPP law of showing a “reasonable probability” of prevailing in this acticaumsePlaintiff
could not show that the Underlying Litigatiaras terminated iits favor— an element that is
necessary to sustain a malicious prosecution claim under New YorR lawsupport of this
conclusion, Judge Wall noted that thappears to bavo ways to show favorable termination
under New York law: (1) an adjudication on the merits, or (2) an act of withdrawal or
abandonment on the part of the party prosecuting the action. (R&R 14.) Judge Wall noted that
there was no determination on the merits in the Underlyitngation, and the Underlying
Litigation was terminated by dipulation of dsmissal. [d. at 15.) Judge Wall then concluded
that thestipulation of dismissal did not represent an abandonment as “[b]oth parties agreed to it
and signed on” to thdipulationof dismissaland an action terminated by settlement or
“agreement by the parties” is not a “favorable termination” for the purposesali@ous
prosecution claim(R&R 13-15.) Thus, Judge Wall determined tR&intiff could na establish
a favorable terminatior— an “essential element of its cause of actienandtherefore
recommended that thtemended Complaint be dismissed pursuant to California’sSHoaiP P
statute (Id. at 15.) The Court disagrees with Judge Wall's conclusion that the stipulation of
dismissal mandates a finding tlilaintiff cannot show a favorable termination of the

Underlying Litigation.

13 To state a cian under New York law for thenalicious prosecution of a civil actipa
plaintiff must show'1) the initiation of an action by the defendaginst [plaintiff],2) begun
with malice, 3) without probable cause to believe it can succeed, 4) that endsrendgilin
other words, terminates in favor of the plaintiff” and 5) causing special iniemgel v. CBS
145 F.3d 499, 502 (2d Cir. 1998) (quoti@®Brien v. Alexanderl01 F.3d 1479, 1484 (Xiir.
1996)) Castro v. East End Plastic, Reconstructive & Hand Surgery, B3D.N.Y.S.2d 483,
485 (App. Div. 2008)
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d. Plaintiff's malicious prosecutionclaim

To state a claim under New Yol&w for themalicious prosecution of a civil actipa
plaintiff must show'l) the initiation of an action by theeefendant againshim], 2) begun with
malice, 3) without probable cause to believe it azateed, 4) that ends in failuoe, in other
words, terminates in favor of the plaintiff’ and 5) causes special injingel v. CBS145 F.3d
499, 502 (2d. Cir. 1998) (quotir@'Brien v. Alexanderl01 F.3d 1479, 1484 (2d. Cir. 1996)
(internal quotation marks omittediJastro v. East End Plastic, Reconstructive & Hand Surgery,
P.C, 850 N.Y.S.2d 483, 485 (App. Div. 2008). The Court first reviews the stipulation of
dismissal in the Underlying Litigatiomnd then examines each of the elements of a malicious
prosecutiorclaim todetermine whether Plaintiff has a reasonable probabiliprevaiing on its
claim.

I. The stipulation of dismissal

The Underlying Litigation was terminated by a stipulation of dismissal filedipatgo
Rule 41(a)(1)(ii) of the Federal Rules of Civil Procedtfrélhe stipulation of dismissal provided
that, “Pursuant to F.R.C.P. 41(a)(1)(ii), the Plaintiff in this matter hergwylates and agrees
that the action herein is hereby dismissed with prejudice and with each ganitygs its (their)

own costs.*® Underlying Litigation, Docket Entry No. 116. Under Rule 41(a)(1), a plaintiff

4 Rule 41(a)(1pf the Federal Rules of Civil Procedure governs nalty dismissals by
a plaintiff and its purpose . . is to facilitate voluntary dismissals, but to limit them to an early
stage of the proceedings before issue is jginddrvey Aluminum, Inc. v. American Cyanamid
Co, 203 F. 2d 105, 107-08 (2d. Cir. 1958¢C Holding AG v. Nobel Biocare Investments N.V.
759 F. Supp. 2d 294, 295 (S.D.N.Y. 2010).

5 Thestipulation of dismissal filed in the Underlying Litigatienannexed to the
Supplemental Declaration of Dennis H. Sabourin, Esq. in Support of Special Motion to Strike
Complaint for Malicious Prosecution per Cal. CCP 425.16 (“Sabourin DaslBExhibit G.On
a motion to strike pursuant to California’s aBtiAPP law, the Court considers “the pleadings,
and supporting and opposing affidavits stating the facts upon which the liability oseéfe
based.” Cal Civ. Proc. Code § 425.16(b)(2).
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may voluntarily withdraw an action without a court order by filing either, (I)dtice of
dismissal before the opposing party serves either an answer or a motion fargyotgnent,”
or (2) “a stipulation of dismissal signed by all patreho have appeared.” Fed. R. Civ. P.
41(a)(1)(ix(ii). Because Plaintiff (as well as the other defendants in the Undetliiggtion)
appeared in the Underlying LitigatiosgeUnderlyingLitigation, Docket Entry Nos. 106-114,
Microflo could only voluntarily withdrawts claimsin the Underlying Litigationwithout
seeking leave of couttby filing a “stipulation of dismissal signed by all parties who have
appeared.” F.R.C.P. 41(a)(1)(ii). The requirement under Rule 41(a)(1)(ii) that fties pa
consent to a filed stipulation is to ensure that the plaintiff will not be able to dismissarijua
claim at a late stage of the action without the defendant’s condgsitsh v. James Ca&.
Citibank N.A.No. 99CV-1806, 2000 WL 33177209, at *3 (E.D.N.Y. Dec. 11, 2000) (citing 8
Moore’s Federal Practice4l.34[1] (3rd ed.)). The Court finds that, contrary to Judge Wall’s
finding, theparties’ signatures and agreement tostigulation of dismissadre not
determinativeof whether the Underlying Litigation was terminated in favor of Plaintiff, as it
merely reflects compliance with Rule 41(a)(1)(ii) of the Federal RulesvdfReocedure.As
the Court disagrees with Judge Wall's conclusion regarding the signifioatieeparties’
signature on thetipulationof dismissato the issue of favorable termination, the Court considers
below whether Plaintiff hasufficiently stated that the Underlying Litigation was terminated in
its favor.
ii. Favorable termination
Under New York law, there are two ways to establish favorable terminationafy1)

adjudication of the merits by the tribunal in the prior action,’ or (2) ‘an act bfivatval or
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abandonment on the part of the party prosecuting the prior actiglorjan v. Nassau County

No. 03CV-5109, 2009 WL 2882823, at *8 (E.D.N.Y. 2009) (quotd@rien, 101 F.3d

at 1486) Castrg 850 N.Y.S.2ct 485(“The favorable termination element must be established
by evidence thathe court passed on the merits of the charge or claim . . . under circumstances
as to show . . . nonliabilitygr evidence that the action was abandoned under circumstances
which ‘fairly imply the plaintiff's innocence?) (citation andnternal quotation marks omitted)

The Court finds thaPlaintiff has alleged sufficient facts to establisht the Underlying

Litigation was favorably terminated through an act of withdrawal or abandorfhent

16 Defendants argue that while “older New York case law” indicates that a favorable
termination can be shown by evidence that the underlying action was abandoned by t
prosecuting party, “the progression of cases since then has marched stehdilyiiedtion of
eliminating the concept that plaintiff's abandonmefrmo underlying litigation constitutes a
favorable termination.” (Def. Supp. Mem 21.) Judge Wall also questioned in his R&R whether
undercurrentNew York law, a favorable termination can be established by showing
abandonment by the prosecuting party. As Judge Wall explained, the Second Co®dsiten
noted that recent “cases . . . seem to cast doubt on the viability of the . . . the abandonment prong
... of proving favorable terminationO’Brien, 101 F.3d at 1486. To explain this trend, the
O’Brien court discussed two New York Court of Appeals caskesFawn v. Kresler88 N.Y.2d
859 (1996) andHollender v. Trump Vill. Coop58 N.Y.2d 420 (1983). In both cases, the Court
of Appeals dismissed plaintiffs’ malicious prosecution claims staétieg could not show
favorable termination because there was no adjudication on the merits — seegmaghgi the
abandonment prongMlacFawn 88 N.Y.2d at 860 (explaining that “[m]anifestly, the criminal
action was disposed of on procedural grounds [Hitd] caurt did not reach the meri)s
Hollender v. Trump Vill. Coop., Inc58 N.Y.2d at 425-426 (“[]t is only when [the] . . . final
disposition is such as to indicate innocence that this burden [of favorable termirsatiat]”
(citations andntemal quotation markemitted)). Given the fact that MacFawn Hollender,
and in other intermediate appellate court decisithes;ourts focused on whether the merits of
the case had been adjudicated in determining whether there was a favorable aeiarrthia
Second Circuit irfO’Brien questioned whether current New York law reflects a rejection of the
abandonment prong.

However, sinc&’Brien, theNew York Court of Appeals has clarified the issue, stating
that its “holdings in . . Hollender and MacFawstand only for the proposition that dispositions
inconsistent with innocence, like the ones in those cases, cannot be viewed as favtimable t
accused.”SmithHunter v. Hunter95 N.Y.2d 191, 199 (2000). The courtSmitkHunter
found tha adismissal without prejudictualifies as a final, favorable termination” if it reflects
“the formal abandonment of the proceedings by the public prosecutiot 198. Moreover,
recent cases confirthat a favorable termination can still be estalglishy showing that the
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Plaintiff argues thaDefendanMicroflo’s voluntary dismissal of the Underlying
Litigation, as indicated by th&tipulation of dismissakonstitutes a favorable terminatiofil.
Supp. Opp. 11.While there is limitedNew York case law addressinghether, and to what
extent, a voluntary dismissaf an underlying action can satisfy the favorable termination
element 6a malicious prosecution claim, theailable case lawupports a finding tha
voluntary dismissal can be a favorable termination if (1) it was not pursuarsettiement
agreemenbr compromise, or (2) the circumstances under which the action was dismesset! ar

inconsistent with innocencé. SeeCantalino v. Donner96 N.Y.2d 391, 395-96 (2001) (action

underlying action was abandoneflee Hudson Val. Mar., Inc. v. Town of Cortlargdt2 N.Y.S.
2d 623, 626 (App. Div. 2010) (“The favorable termination element must be established by
evidence that the ‘court passed on the merits of the charge or claim . . . oce\ldsrthe
action was abandoned under circumstances ‘which fairly imply the plaimifitscence.”
(quotingCastrov. East End Plastic, Reconstructive and Hand Surgery, BSD.N.Y.S.2d 483,
485 (App. Div. 2008)))Furgang & Adwar, LLP v. Fiber-Shield Indus., In@66 N.Y.S.2d 250,
251 (App. Div. 2008) (“To show a termination in [its] favor, the plaintiff must prove that the
court passed on the merits of the charge or claim against [it] under such cirmessta to
show [its] innocence or nonliability, or show that the proceedings were terchvatbandoned
at the instance of the defendant under circumstances which fairly imply thigf{gain
innocence.(emphasis addedalterations in originaljquotingPagliarulo, 293 N.Y.S.2d 13, 15
(App. Div. 1968))). The Court followthe more recent case law from tHew York state courts
in concluding that a plaintiff may establish a favorable termination by showiagandonment
or withdrawal by the prosecuting party

7 The Court notes that the relevant jurisprudence regarding favorable teomisatit
times,incongruous. First, as noted by Judge Wall, there is caselaw that an actioatedrbly
settlement oagreement cannot, as a matter of law, be considered favorably terminated for t
purposes of a malicious prosecution acti@mitirHunter, 95 N.Y.2d 4196 (“A termination is
not favorable to the accused . . . if the charge is withdrawn or the prosecution abandoned
pursuant to a compromise with the accused®i)bin v. Lufty906 N.Y.S. 2d 783, 783 (Sup. Ct.
N.Y. Cnty. 2009) (“[W]here a defendant witledv its prior civil action against the plaintiff as
part of a settlement agreement, it cannot be said that the prior action was termitteted
plaintiff's favor.”). However, there ialsocase lawsupporting the notion that favorable
termination can be established by evidence that the claims were abandonedrasmithd
Castrg 850 N.Y.S. 2d at 485 (“The favorable termination element must be established by
evidence that the court passed on the merits of the charge or claim . . . undercsuncstances
as to show . . . nonliability, or evidence that the action was abandoned under circumstances
which fairly imply the plaintiff's innocence.” (citation and internal quotatiearks omitted));
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terminated by formal abandonment under circumstances “not inconsistent with irefcoeets
favorable termination elemen#guilina v. O’Connoy 399 N.Y.S.2d 919, 921 (App. Div. 1977)
(favorable termination element satisfied by action terminabédy sétlement or compromise).
The Court addresses both of these principles below.
1. There was no settlement or compromise

The parties dispute whether the stipulation of dismissal was the product of raesettle
agreement between the parties or reflecteab@mdonment of the claims in the Underlying
Litigation by DefendanMicroflo. Defendants argue that thgpulation of dismissakas filed
pursuant to a settlement agreement between DefeRtlenatflo andPlaintiff and that in fact,
Plaintiff initiated te prospect of settlement via the stipulation of dismissal. (Def. Supp. Mem.
16.) Plaintiff contends that while it offered to settle the Underlying Litigateiwden February
27, 2009 and December 22, 2009, each of those settlement offers were ignored, and thus, lapsed,
or were outright rejected HyefendanMicroflo. (Pl. Supp. Mem. 12-13.) Thus, Plaintiff
argues that the stipulation of dismissal was not the result of a settlement or comprgmise
instead, reflect®efendant Microflo’s voluntary disissal of the Underlying Litigation.Id.

at11-12.)

Verboys v. Town of RamapiB85 N.Y.S.2d 496, 497 (App. Div. 2004) (Favorable termination
can be shown by “the formal abandonment of the proceedind8lijle the Court agrees with
the wellreasoned approach by the New York courts to preclude a favorable terminating findi
for cases that were termiedtpursuant to aettlement or compromise of the partidge Court
concludeghathere, where there &stipulation of withdrawal pursuant to Rule 41(a)(1) and the
parties dispute the reason for the stipulation of dismissal, the Court cannot con@udater

of law that the stipulation of dismissal reflects a settlement or compromise of the. Jadies
41(a)(1) governs the voluntary dismissal of a claim pilaatiff, and while it may require the
signatures of all the parties who have appeared in the proceeding, this requirerm&t doe
convert a stipulation filed for the purposewdthdrawinga claiminto a settlement agreement
between the parties to mutually discontinue litigation.
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It is wellsettled that an action terminated by settlement cannot sustain a malicious
prosecution claimSmitkHunter, 95 N.Y.2d at 196Rubin 906 N.Y.S. 2d at 783ge alsolray
Wrap, Inc. v. Pacific Tomato Growers Lt856 N.Y.S.2d 503, 2008 WL 222494,*13 (Sup
Ct. Bronx Cnty. Jan. 25, 2008)iting Aquilina, 59 A.D.2d 454 andouis J. Sigl, Inc. v.

Brsnahan 215 N.Y.S. 735 (App. Div. 1926) for the proposition that “discontinuance by plaintiff
in a prior adbn . . . was a favorable termination when and if the evidence demonstrated that the
discontinuance was not induced by the defendant in the prior action or was the result of a
compromisej. Thus, if the stipulation of dismissal reflects a settlement aggrebetween the
parties, Plaintiff cannot state a claim for malicious prosecution. The stipul&tisnussal

states that “the Plaintiff in [the Underlying Litigation] hereby stipulates gneka that the action
herein is hereby dismissed wiphejudice and with each party bearing its (their) own costs.”
(Stipulation of Dismissal, Sabourin Decl. Ex. G.) The stipulation of dismissalndb@sdicate

that the parties reached a settlement agreement.

Under New York law, “[w]hen a termination is indecisive because it does not aduress t
merits of the charge,” and there is a dispute as to the facts surrounding thattemof the
action the question of whether the underlying action was terminatedor ofthe plaintiff is a
guestion of fact, requiring a&l on the merits of the cas@dommy Hilfiger Lic. Ing.2002 WL
737477, at *5see also Rounseville v. ZaliB F.3d 625, 629 (2d Cir. 1994) (“[W]hen the
grounds for the dismissal of a criminal proceeding are unclear, New York comsider
whether the proceeding was terminated in plaintiff's favor to be a questioct tda prevents
summary judgment.”).

Here the parties disput@hether there was a settlement. Since the language of the

stipulation of dismissal does not indicateedtlement and the parties disagree as to whether there
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was a settlement, crediting Plaintiff's factual allegations thastipalation of dismissakasnot
the esult of a settlement agreement witefendanMicroflo, as the Court is required to do, the
Court cannot conclude that there was a settlement or compromise of the glthm$&/nderlying
Litigation.

2. The discontinuance could be a favorable termination

Plaintiff argues that “a voluntary dismissal that is not the result of a settlement or
conmpromise is a favorable termination.” (Pl. Supp. Opp. Dejendantsarguethat even if the
stipulation of dismissakas not the result of a settlement agreentém, procedural background
[of the Underlying Litigationproves that the dismissal stibbald not be deemed a ‘favorable
termination.” (Def. Supp. Mem. 22.) Defendants contiradbecausélaintiff's motions to
dismiss the Underlying Litigatiofor failure to state a claim and for lack of jurisdiction were
denied,exceptfor one claim, theomplaint in the Underlying Litigatiofstated a viable cause of
action.” (d.) Defendants further argue that this “record confirms” that the Underlying
Litigation was terminated as a result of practical considerations including the “state of
industry” and the expenses involved in prosecuting the action, not as Plaintif§,d@ocause
“the merits of the action would not result in a favorable terminatiotd. af 23.)

The Court rejects Defendants’ arguments. First, the facPthattiff’'s motions to
dismiss the Underlying Litigation were denied is not determinativehether the Underlying
Litigation was terminated in favor of Plaintiffetermining wiether a proceeding ended in a
favorable terminatiomequires theCourt to evaluate the circumstances under which the

underlying action was terminated. It does metessarilyequire the Court to assess the viability
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of the underlying claim$® Second Defendants’ argument th&efendaniMicroflo withdrew
the Underlying Litigation due to “practical considerations” and not based on arfiledéion
that the merits of the case would not result in a favorable outcemely raises a factual
guestion as tdhe circumstances leading to the terminabbthe Underlying Litigation, and
does notdemonstrate as a matter of |#vat Plaintiff fails to met the favorable termination
element.

Plaintiff's argument that a “voluntary dismissal that is not the regudtsettlement or
compromise is a favorable termination” is supported by New York caseAguilina, 399
N.Y.S.2d at 921Mobile Training & Educ., Inc. v. Aviation Ground Schools of America
(“Mobile Training”), 28 Misc. 3d 1226(A), 958 N.Y.S.2d 61 (Sup. Ct. N.Y. Cnty. 2019).
Aquiling, the Third Department rejected the argumentaadction discontinued with prejudice
“Is not a favorable termination sufficient to support a later cause of action .makorous
prosecution.” 399 N.Y.S.2d at 921Instead, the court stated that “the more realistic view, as
well as the weight of authority,” demonstrates that “in the absence of a@ompror
inducement offered by the defendant in the primary action, the voluntary discontilnyahee
plaintiff therein is tantamount to a successful termination of such action in favor of the defendant
therein.” Id. (citations omitted).Similarly, in Mobile Training 28 Misc. 3d 1226(A), alew
York County Supreme Court decision, the court noted that “[t|he question of whether . . . a
voluntary dismissal qualifies as termination in favor of the plaiigtiéinresolved in New York,”
but concluded that as long as the voluntary dismissal did not stem from a settlement or

compromise between the parties, it was sufficient to state a malicious proseitior28

3 The viability of the underlying claims may be relevant topttabable cause
determination whichhe Courtdiscusses below in Part Il.il.i
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Misc. 3d 1226A, at *8.Here, the stipulation of dismissal indicates that the Underlying Litigation
was terminated pursuant to a voluntary dismissalaaritie Court has credited Plaintiff's
allegation thathis stipulation does not reflect a settlement or compromise, the Court finds that
this is sufficient tesatisfythe favorable termination element ofmalicious prosecution claim.
3. Discontinuancenot inconsistent with innocence

The “formal abandonment” of an action under circumstances “not inconsistent with
innocence” can also satislye favorable termination element of a malicious prosecution claim.
Cantalino v. Donner96 N.Y.2d 391, 395-96 (2001T.he question of whether an abandonment
of a prosecution, “resulting in a termination ‘with prejudice’ . . . constitutes anation
favorable to the accused . . . generally depends on the cause of the abando¥iomgity’v.
Lynn 118 F.3d 938, 949 (2d Cir. 1997). Where the abandonment “was the result of a
compromise . . . an act of mercy requested or accepted by the accused, or miscohé@uct by t
accused, it is not” a favorable terminatidd. Where, however, the action was terminated by
abandonment under circumstances not “inconsistent with innocence,” it is a favorable
termination. See Mangino v. Incorporated Village of Patchagi#9 F. Supp. 2d 205, 228
(E.D.N.Y. 2010) (“New York law does not require a malicious prosecution plaintiff to prove he
innocence, or even thdtd termination of the . . . proceeding was indicative of innocence.
Instead, the plaintiff's burden is to demonstrate a final termination that isauotsistent with
innocence.”). Thus, under certain circumstancas/oluntary dismissalan be a favorable
termination, depending on the cause of the dismigSaimurenga v. City of New YQr&5 F.

Supp. 2d 337 (S.D.N.Y. 1999) (collecting cases).

19 In Chimurenga v. City of New Ygrihe courconsidered whether there was a
favorable termination where criminal charges were “voluntarily dismissed’motion from the
prosecutor. 45 F. Supp. 2d 337, 343 (S.D.N.Y. 1999). The court noted that this issue presented
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Here, there is eeasonable probability that thinderlying Litigation was favorably
terminated. First, the stipulation of dismissalits face indicates th&tefendant Microflo
terminated the Underlying Litigationith prejudice by voluntary dismissal, without any
settlement or compromise since none is mentioaed crediting Plaintiff's factual allegatign
the Underlying Litigation was not terminated pursuant to a settlenfethe courts irAquilina
andMobile Trainingfound, this alonés sufficient tocreatea triable issue diact as to whether
there is davorable termination. In addition, thepailation of dismissal was filed six months
after Plaintiff's last settlement offer but one month aftercingrtsua spontelismissed
DefendanMicroflo’s civil RICO claim. These circumstances are not inconsistent with
Plaintiff's innocence.

Under thecircumstancesf this casePlaintiff has sufficiently allegedisputable issues
of fact as to whethdhe Underlying Litigation was abandonedbgfendanMicroflo and thus,

terminated in Plaintiff's favof® See Verboys785 N.Y.S.2cat497 (favorable termination where

a “nice question” because “even though there are many situations in which arotistmissal
does not constitute a favorable termination on the merits #re circumstances in which even a
bare voluntary dismissal may, in context, indicate the innocence of the acclgsedtie court
noted that taleterminewhether a voluntary dismissal is “indicative of innocence requires a
careful examination of the recordltl. The prosecutor’'s motion to dismiss was “based upon
[plaintiff's] background and [its] review of the facts” and the court conclukdativthile this
basisfor dismissal was “ambiguous,” it raised a reasonable probability that the shsmess
sought and obtained due to a lack of evidence which would constitute favorable termination.
The court concluded that based on this triable issue of fact, summary judgment was not
appropriate on the issue of favorable terminatitah.

20 plaintiff also vaguely alleged its brief before Judge Wall that “stipulations
dismissing actions ‘with prejudice’ have the effect of a final adjudication oméngs favorable
to the defendants and barring future suits upon the same causes of action.” (PIl. Supp. Mem. 11
(citing Nance v. NYPD31 F. App’x 30 (2d Cir. 2002)). Defendants objected to Plaintiff's
reliance orNanceon the basis that the Second Circuit was not considering whether the favorable
termination element was satisfied in a malis prosecution claim in that case, but rather
whether a plaintiff could reopen an action that was already settled and closshptosa
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“although the initial criminal proceeding against the plaintiff . . . was dismisseduwith
prejudice, the record demonstrates that the prosecution undertook a full investgeatielected
not to proceed with the chargescause it determined that the allegations against the plaintiff
were not supported by the evidence”).

Having found that there is a reasonable probability that Plagatiféstablish that the
Underlying Litigaton was terminated in its favor, and findiDefendants’ arguments
insufficientas a matter of lawo defeat Plaintiff's clainof favorable terminatiorthe Court
addresses the additional elertgeofPlaintiff’s malicious prosecution claim. To sustaingtsma
facie burden, Plaintiff must also showaxk of probable cause, malice, and special infary
Perryman v. Village of Saranac Lgk&89 N.Y.S.2d 290, 292 (App. Div. 2007) (“To succeed on
a claim for malicious prosecution, a plaintiff must show that the defendant initiatedeseg@ing
thatterminated in favor of the plaintiff, an entire lack of probable cause in the prior ghogee
malice and special injury.” (citations and internal quotation marks omittédgddition,
because the Underlying Litigation was brought solelYpbfendantMicroflo, Plaintiff must
show that the other Defendamati® liable for malicious prosecutiotlespite not commencing the
Underlying Litigation

lii. Probable cause
To sustain a malicious prosecution claim, Plaintiff must also show “an entire lack of

probable ause.” Engel 93 N.Y.2d at 204. Probabtause is defined as “such facts and

stipulation of dismissalBecause the Court finds that the Underlying Litigation was abandoned
pursuant to the principles addressed above, the Court declines to opine on this issue.

L Judge Wall did not consider whether Plaintiff had matritsa facieburden with
respect to the remaining elements of its malicious prosecution cBagause the parties
addressethese remaining elementsthreir submission$o Judge Wallthe Court reviews all
submissions in deciding this motion.
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circumstances as would lead a reasonably prudent person in like circumstdredey&
plaintiff guilty.” Perryman 839 N.Y.S.2d at 292. “Because obviously less in the way of
grounds of belief will be required to justify a reasonable man in bringinglaativer than a
criminal suit, when the underlying action is civil in nature, the want of probab$e caust be
patent.” Butler v. Rater, 691 N.Y.S.2d 871, 873 (App. Div. 1994) (citations and internal
guotation marks omitted). Thus, if a defendant “had probable cause tosasseot their
causes of action, [a] plaintiff[] [cannot] maintain a malicious prosecutaam¢ Perryman 839
N.Y.S.2d at 292. A presumption of probable cause may exist as a result of a “judicial
determination, whether final or preliminary” which previously reviewed the segland found
it sufficient. Rubin 906 N.Y.S.2d 784 (“A prior judicial recognition pbtential merit of the
underlying case creates a presumption that it did not lack probable caiise)'Hiok v.
Shawangunk Conservancy, IN€90 N.Y.S.2d 249 (App. Div. 2005) aBdack v. Green
Harbour Homeowners’ Ass’'n., InB829 N.Y.S.2d 764 (App Div. 2007))). Moreover,
determining “the propriety of defendants’ conduct [in bringing the Underlyitngation], is to
be decided by the facts as they appeared to be at the time the prosecutiotitwzsl jmsot after
the action has been determined.&vitin v. Miller, No. 92CV-520, 1994 WL 376078, at *5
(S.D.N.Y. July 15, 1994) (citinlylarion Steel Co., v. Alderton Dock Yards, | 227 N.Y.S. 678
(App. Div. 1928)).

Plaintiff claims that Defendants’ allegations in the Underlying Litigation weaee
“without any reasonable basis in fact or any probable cause.” (Compl. § 2Z5%j)dixg to
Plaintiff, with respect to each of the causes of action alleged in the Unddtiygegion, there
was no factual basis and/or Defendants knew or should hawankhat there was no factual

support for any of their claimsld( 1 25a—g.) Plaintiff further argues that the underlying conflict
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between the parties was “simply a breakdown in business negotiations, and notl@hgndor
that Malkin “conceded [during his deposition that] he had no basis for filing a lawsunséiga
Plaintiff. (Pl. Supp. Opp. 15.) In support of this argument, Plaintiff submitted excépis
transcript of Malkin’s deposition in which Malkin admits that his allegations wtrerdased

on “speculation” or that he had no actual knowledge or fatdsat(15-18.) Defendants dispute
Plaintiff's argument with a Declaration from Malkin which Defendants clairtatdishes that
[Malkin] and Microflo had a good faith and reasonably based belief that Microflo had been
wronged by Liberty and that the Underlying [Litigation] was pursued in a relalgcadempt to
recover for that wrong and for no other purpose.” (Def. Supp. Reply 17.) This Declaration
reiterates Defendants’ allegationghe Underlying Litigation that Plaintiff’'s conduct in the
negotiations regarding the sale of the photo filters amounted to unfair tratiegwafraud and
other wrongful conduct.

The arguments of the parties setting forth their understanding and inteoprefahe
meaning of certain statements are disputed issues of fact that cannot\edrbgdhe Court.
Since the parties agree that these statements are material to a determinationeof wheth
DefendanMicroflo had probable cause to commenceldinelerlying Litigation, this issue must
be decided by the trier of fact. While Plaintiff argues that Deferddamoflo had no basis in
fact to pursue its claims in the Underlying Litigation and the conflict at the dicidwe
Underlying Litigation amounted to nothing more than a “potential business deah]vdlic
through for a multitude of reasons,” Defendants argue that they had a basisttthasse
Plaintiff's conduct in the Underlying Litigation was “not legal” and illicit. uBhthe parties
dispute several issues of fact bearing on the issue of probable cause — whéthdabts

disclosed “trade secrets” in negotiations with Plaintiff, the reason lehgegotiations between
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the parties failed, and whether Microflo had a basis to believe ldiatif? “reverseengineered”
its filters in order to produce its own. Construing the evidence in Plaintiff's,fasdhe Court is
required to do, the Court concludes there are disputed issues of fact that precluahgy aHatdi
Plaintiff has failed tallege a lack of probable causEtay Wrap, InG.2008 WL 222495at*13
(Only “[w]hen the facts regarding the existence of probable cause and the infécebeaawn
therefrom areindisputed[can] the existence of probable cause . . . be decided as a matter of
law.” (citing Parkin v. Cornell Univ., InG.78 N.Y.2d 523 (1991) anidundgren v. Margini817
N.Y.S.2d 349 (App. Div. 2006))}
iv. Malice

Plaintiff must also show that Microflo acted with malice in commencing the Undgrlyin
Litigation. Plaintiff argues that “[i]t is undisputed that Defendants acted withcoous falsity
when, after little to no investigation, they filed suit based on speculation.” (Pl. Supp. Opp. 18.)

Plaintiff furtheralleges that “Malkin’s [deposition] testimony supports an inference under . . .

22 Defendants have noted that most of the claims in the Underlying Litigationawithst
two motions to dismiss. A “judicial determinan in the prior action such as an adverse
judgment to plaintiff, a conviction of the same, or a recognition of the potentialaherit
defendant’s prior action is either prima facie evidence of probable causesti itie prior
proceeding or conclusivevidence of the same.Tray Wrap, Inc. v. Pacific Tomato Growers
Ltd., 856 N.Y.S.2d 503, 2008 WL 222495, at *13 (Sup Ct. Bronx Cnty. Jan. 25,;2008)
Hornstein v. Wolf491 N.Y.S. 2d 183, 186 (App. Div. 1985ge also I.G. Second Generation
Partners, L.P. v. Duane Read&®3 N.Y.S.2d 379, 380-81 (App. Div. 2005) (“Where, as here, a
judgment has been entered against the malicious prosecution plaintiff in the poiercdethich
it complains, the circumstance is at least prima facie evidence that the poareas basd on
probable cause, and this presumption is not overcome by a subsequent rewAfisisd"the
Underlying Litigation withstood a motion to dismiss by Plaintiffat motion sought to dismiss
solely on jurisdictional and/or venue ground$eWalgreen Defendantaovedto dismisghe
Underlying Litigationfor failure to state a clainwhich motion was granted in part, and denied
in part by Judge Wexler. However, Judge Wexler did not issue a written opinion and there is no
evidence beforéhe Courtthat e considered the sufficiency of the substantive allegations
against Plaintiff in addressing the motion to disnigshe Walgreen Defendants.
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New York law, because there are no facts supporting probable cause to pursudriiberty
Underlying Litigation.” (d.)

Malice “may be shown by proving that the prosecution complained of was undertaken
from improper or wrongful motives, or in reckless disregard of the rights of theifplai Daly
v. RagonaNo. 11CV-3836, 2013 WL 3428185, at *7 (E.D.N.Y. July 9, 2013) (cifhigsky v.
Duncan 79 F.3d 306, 313 (2d Cir. 1996)). “A lack of probable cause generally creates an
inference of malicé Id. Moreover, once there is an issue of fact as to probable cause, “the
element of malice also becomes an issue of material fact as Beld v. City of New Yori836
F.3d 72, 77 (2d Cir. 2003Xahrey v. City of New Yorko. 98CV-4546, 2009 WL 54495, at
*20 (S.D.N.Y. Jan. 7, 2009). Because the Court finds that there is an issue of fact on the issue of
probable cause, there is also an issue of fact as to the issue ef malic

v. Special injury

Plaintiff argues that it sustaindge following “special damages” as a result of the
Underlying Litigation:significant legal fees which affected Plaintiff's ability to purchase a
competitor and to borrow capital, strained relationships with distributors and enstdoss or
projected sales revenuesyd “decreased availability of funds and higher borrowing co$id.”
Supp. Opp. 18; Am. Compl. § 28Plaintiff also claims that it disclosed the Underlying
Litigation during discussions with potential buyers and while it held discussions with one
specific company, those discussions “ceased in large part due to” the Urglerigation.
(Am. Compl. § 28.) Defendants assert that even if proven, Plaintiff's specigl aflggations
areinsufficient, because the allegations either lack proof or do not satisfy thedispgiry”
standard under New York law of being “more cumbersome than the . . . demands of defending a

lawsuit.” (Def. Supp. Mot. 12-16.)
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A special injury is &highly substantial and identifiable interference with person,
property or business and must entail some concrete harm that is consideraldymimeesome
than the physical, psychological or financial demands of defending a léawBuidick v. Gulyas
716 N.Y.S.2d 407, 410 (App. Div. 200@®ngel 93 N.Y.2dat 205(“[W]hat is special about
special injury is that the defendant must abide some concrete harm that is ebhgsitiere
cumbersome than the physical, psychological or financial demands of defendingialaws
Courtshave recognized special injuries in the form of arrés$s of business, suspension
without pay, and provisional remedies such as an attachment of bank accounts or annnjuncti
Minasian v. Lubow856 N.Y.S.2d 255, 257 (App. Di2008) (arrest)Dudick 716 N.Y.S.2d at
410 (loss of businesdjfonzawa v. Honzaw&01 N.Y.S.2d 411, 413 (App. Div. 2000)
(attachment)Groat v. Town Bd. of Town of Glenvijlé26 N.Y.S.2d 339, 341(App. Div. 1980)
(suspension without pay)n order for aclaim of lost busines® meet the special injury
standard, it must be specific and verifiabfee Engell82 F.3d at 132 (noting that “[e]ven
though we can foresee specific, verifiable loss of business providing theargagssvance [for
special injury], the loss of one client along with vague allegations of renatoss, given [the
plaintiff's] established practice, are not sufficienKorova Milk Bar of White Plains, Inc. v.
PRE Properties, LLCNo. 11CV-3327, 2013 WL 417406, at *14 (S.D.N.Y. Feb. 4, 2013)
(“New York law recognizes loss of business as a special injury in a casalfoions
prosecution, as long as [the] [p]laintiff sufficiently identifies the spebifisiness lost as a result
of the civil proceeding.”).

1. Legal fees
Plaintiff claims that the significant cost of legal fees in defending the Undgrlyin

Litigation, “brought [Plaintiff's] negotiations to purchase a competitor toliedii@ to [Liberty’s]
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inability to borrow capital as a result of a covenant breach during the firseqab2009.” (PI.
Supp. Opp. 18.) This claim is insufficient to allege a special injufp] ttorneys’ fees and cost
associated with defending a lawsuit do not rise to the level necessary topsumal damages.”
McCaul v. Ardsley Union Free School Dj§14 F. App’x 1, 6 (2d Cir. 2013gl&im that

plaintiff “spent thousands of dollars to retain an attorney and suffered dstiessixiety” is not
special injury(citing Engel 93 N.Y.2d at 205))Sankin v. Abeshous®&45 F. Supp. 2d 324, 328
(S.D.N.Y. 2008) (“[A]ttorneys’ fees and cost associated with defending aitagiesnot rise to
the level necessary to show special damagesing Engel 93 N.Y.2d at 205))Engel 93

N.Y.2d at 205 (noting that special injury must invohagm “more cumbersome” than “financial
demands of defending a lawsuitWtobile Training 28 Misc. 3d 1226A, 958 N.Y.S.2d 61
(“[T]he expense of defendinggainst the [underlying] lawsuit . . . is decidedly not special.”);
Zhang v. Goff18 Misc. 3d 1134(A at*3 (Sup. Ct. Queens Cnty. 2008) (“[L]egal fees do not
meet ‘the special injury requirement.” (citingel 93 N.Y.2d at 201)). Thus, to the extent that
Plaintiff is alleging that its inability to borrow capital and its negotiations to purehase
competitor were halted by the “significant cost of legal fees,” Plaintifiloapled a harm “more
cumbersome” than the “demands of defending a lawskmngel93 N.Y.2d at 205.The Court
considers Plaintiff's allegation that it lost its ability to bavroapital and to purchase a
competitor separately.

2. Inability to borrow capital and negotiations to purchase
competitor

Plaintiff's claimthat negotiations to purchase a competitor ceasetbdtge"inability to
borrow capital as a result of a covenant breach during the first quarter of 2009yp(E| Cp.
18), also fails to satisfy the special injury elemeRtaintiff has not specified how the

Underlying Litigation caused the unspecified covenant breach which therd ¢d2las#iff to be
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unable to borrow capital. To meet the special injury requirement, the injuryhanestresulted
because of thdnderlying Litigation].” Goodstein v. Joned&o. 114335/2006, 2008 N.Y. Misc.
LEXIS 10574, at *2—3, 2008 N.Y. Slip Op 33018U (Sup. Ct. N.Y. Cnty. Nov. 10, 2008).
Accordingly, this allegation does not meet the special injury standard.

3. Strained relationships with distributors and customers

Plaintiff claimsthat “Microflo’s pursuit of baseless claims causéa@ined relationships

the [sic] Liberty’s distributors and customers and caused Liberty toveemzjuests for
reimbursements of legal fees for costs associated with subpoenaed inform#imn i
[Underlying Litigation}” (Am. Compl. § 28.)First, the “requests for reimbursements” constitute
costs related to the defense of the Underlying Litigation, and as explained cdrovet metethe
special injury standardMoreover, Plaintiff svagueclaim of “strained relationshigsas a result
of the Underlyimg Litigation is also insufficiento state a special injuryThelimited case law
that addresses whether a clafifstrained relationships” can satisfy the special injury
requiremensuggestshat such a claim is insufficien6eeEngel 93 N.Y.2d at 207 (finding that
“the loss of one client along with vague allegations of reputational loss . . . atdfiooerst” to
meet special injury requiremen@ampion Funeral Home, Inc. v. State of New Y560
N.Y.S.2d 518, 521 (App. Div. 1991) (“Injury to reputation . . . fails to safgdgcial injury]
requirement.”) Rubin 906 N.Y.S.2d 783 (Sup. Ct. N.Y. Cnty. 2009) (“conclusory claim of
reputational harm” insufficient to state special injutygftus v. Arthuy847 N.Y.S.2d 902 (Sup.
Ct. Madison Cnty. 2007) (noting that “incidental damage to [a] plaintiff's repuatat
insufficient” to state a special injuryYhus, Plaintiff's allegation of “strained relationships” as a
result of the Uderlying Litigation also fails to meet the special injury standard.

4. Loss of projected sales revenue
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Plaintiff claimsthat it sustainedsubstantial loss of projected sales revenues” in the
amount of $745,097 “as a direct result of Microflo’s conduct.” (Pl. Supp. Opp. 19.) Plaintiff
specifieghat its net projected lost saleas $486,66% Walmart $53,561 to Costco, $26,781 to
Independent photo labs, and $382,868loritsu Labs at Walgreengld.) Plaintiff elaborates
that with regard to projected lost sales to Noritsu Labs, it was “unable to provide reulsatsle f
which could be manufactured to the specifications necessary for use . . . upon disclosure of the
[UnderlyingLitigation].” (1d.)

In order to meet the special injury element,st lmusiness claim must bpecific and
verifiable. While Plaintiff provides specific figurdser its alleged losss with respect to its lost
sales from Walmart, Costco, and Independent photo labs, Plaintiff has not providedsny fac
explaining howthese losses were caused by the Underlying Litigation, merely allggihthese
losses were “a direct result of [Defendavitroflo’s conduct.” Plaintiff must allege “facts that
would establish that” the Underlying Litigation caused its claimed spegiay. Kaye v.

Trump 873 N.Y.S.2d 5, 6 (App. Div. 2009) (rejecting plaintiff's claim of special injury where
plaintiff alleged that “she was forced by defendants’ ‘acts’ to sell her candomunit and
move from the building [but] assert[ed] no facts that would establish that the [ungerly
litigation] caused her to move™$eealsoKaslof v. Global Health Alternatives, IndNo. 98CV-
7477, 2000 U.S. Dist. LEXIS. 21053, at *68 (E.D.N.Y. June 29, 20afl)ng that “plaintiff
failed to allege any spit injury that they have incurreak a result othe [underlying
litigation]”). With respect to the losses from Walmart, Costco and Independent photo labs,
Plaintiff has not provided any specific allegations as to how these lossesaused by the

Undelying Litigation; therefore these losses do not constitute special injury.

37



With respect to its loss from sales to Nortisu Labs, Plaintiff states that it wade€'uoab
provide reusable filters which could be manufactured to the specifications ngdessse in
Noritsu photo developing machines upon disclosure of the [Underlying Litigation].” (Pl. Supp.
Opp. 19.) Although lacking in details, because Plaintiff allegdet the lost business is, atict
the lost business is as a result of the Undwgly.itigation, it arguablysatisfiesthe special injury
standard under New York lawSee In re Eerie World Entm’t., LL Glo. 00CV-13708, 2006
WL 1288578, at *8 (S.D.N.Y. Bankr. Apr. 28, 2006) (plaintiff alleged special injury when
plaintiff pled loss & business from a specific entity that was the result of initiation and
prosecution of the prior actiortrumpf v. AsdourigriNo. 110141/06, 2006 N.Y. Misc. LEXIS
3976, at *10 (Sup. Ct. N.Y. Cnty. Dec. 12, 2006) (finding that plaintiff sufficiently afleg
special injury by claiming “the loss of certain clients whom she was compelledise adv
regarding the [prior] [law]suit”{>

In sum, crediting Plaintiff's factual allegations, Plaintiff has shown a redude
probability of succeeding on its tr@ous prosecution claim againSefendanMicroflo and

Defendants have not defeated Plaintiff's claim as a matter of law.

23 Plaintiff also argues that its efforts to sell the company were “impaimttuse of the
Underlying Litigaton. (Pl. Supp. Opp. 20.) Plaintiff alleges that it was required to disclose the
Underlying Litigation, “as well as the legal fees incurred and anticip&tgubtential buyers and
this “negatively affected” its sale effortsld( However, Plaintiff des not specify in its
opposition papers the nature of the negative impact on its sale efforts caused hgeatgitg
Litigation. The Complaint provides a more specific allegation stating that, “@céisp
company held discussions with [Plaintiff] ab@upotential sale and discussions ceased in large
part due tdDefendant]Microflo’s lawsuit.” (Am. Compl. § 28,) In both of these allegations,
Plaintiff does not appear to be alleging that it lost alsatauseof the Underlying Litigation but
that its sale efforts were negatively impacted somehow by the Underlyingtiatigawithout
specific allegations demonstrating that this negative impact constituted “a higishastial and
identifiable interference with [Plaintiff’'s] person, property or businessnare cumbersome
than the physical, psychological or financial demands of defending a IAwisese allegations
areinsufficient to state a special injury.
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e. Veil piercing

To state a claim for malicious prosecution, Plaintiff must show that Defendants
commenced the Underlyingtlgation. Sankin v. Abeshousg45 F. Supp. 2d 324, 327
(S.D.N.Y. 2008) (plaintiff failed to state malicious prosecution claim where {ffaird not
show that underlying litigation “was initiated by either [d]efendant®ftus v. Arthuy 847
N.Y.S.2d 902 (Sup Ct. 2007) (“It has been held that the key to the first element of [a malicious
prosecution claim] is théefendant'sommencement the underlying proceeding.”). Itis
undisputed thathe Underlying Litigation against Plaintifas commenced by Defendant
Microflo only. ThusPlaintiff mustallege a basis for liability against Defendaat®tech,
Malkin, and the unknown Defendants, Does 1-PMintiff alleges that Malkin and Ecotech are
“alter egos” of Defendariicroflo, and the Court shoulti¢reforepierce the corporate veil”
and hold thenfiable for malicious prosecutioof the Underlying Litigatiorf* (Pl. Supp Opp.
21-24.)

“Alter ego liability exists when a parent or owner uses the corporatetfoachieve
fraud, or when the corporation has been so dominated by an individual or another corporation
(usually a parent corporation), and its separate identity so disregardetiptimarily transacted
the dominator’s business rather than its ow@QO0O “GarantS” v. Empire United Lines Co.,
Inc., 557 F. App’x 40, 45 (2d Cir. 2014) (quotiKgobel v. Royal Dutch Petroleum C621 F.

3d 111, 195 (2d Cir. 2010)A party seekindo pierce the corporate veil unddew York law

24 Though not addressed in their briefs before the Court, in its Amended Complaint,
Plaintiff appears to allege liability against Ecotech as an agé&fehdanMicroflo in its
Amended Complaint. (Am. Compl. T 4 (“Ecotech has maintained through Microflo a
maliciously prosecuted lawsuit against Liberty, for its own benefit. M@isfes Ecotech as its
agent for causing the manufacture of Microflo’s product in Mexico, and uses Eecotgéothers
as agents to direct the sale of its products to the customers of Microflo. Edateaght
Microflo, prosecuted the now dismissed case ajaiibberty.”); see also id. $ (Malkin . . . .
utilize[s] [Microflo and Ecotech] as his individual agents.).
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and hold another entity or individual liable on a claim against a corporation must(htwe
alleged alter egtexercised complete domination over the corporation with respect to the
transaction at issy@nd (2) such domination was used to commit a fraud or wrong that injured
the party seeking to pierce the corporate véMIAG Portfolio Consultant, GMBH v. Merlin
Biomet Grp., LLC268 F.3d 58, 63 (2d Cir. 2001) (quotiAgh Fuel Corp. v. Utah Energy Dev.
Co, 122 F.3d 130, 134 (2d Cir. 1997)). Courts consideetgritablefactors in determining
whether the first requireemt— domination —has been met. They are:

(1) the absence of the formalities and paraphernalia that are part

and parcel of the corporate existence, i.e., issuance of stock,

election of directors, keeping of corporate records and the like,

(2) inadequate capitalization, (3) whether funds are put in and

taken out of the corporation for personal rather than corporate

purposes, (4) overlap in ownership, officers, directors, and

personnel, (5) common office space, address and telephone

numbers of corporate entities, (6) the amount of business discretion

displayed by the allegedly dominated corporation, (7) whether the

related corporationsesl with the dominated corporation at arms

length, (8) whether the corporations are treated as independent

profit centers, (9) the payment or guarantee of debts of the

dominated corporation by other corporations in the group, and

(10) whether the corporation in question had property that was

used by other of the corporations as if it were its own.
JSC Foreign Econ. Ass’'n Technostroyexpotnt’l Dev. & Trade Servs., Inc386 F. Supp. 2d
461, 464 65 (S.D.N.Y. 2005) (quotivgm. Passalacqua Bugds, Inc. v. Resni¢l933 F.2d 131,
139 (2d. Cir. 1991)). If the domination requirement is met, the plaintiff must then fulfill the
second requirement by showing (1) “the existence of a wrongful or unjust acd tinaaparty,”
and (2) that “the act caused the party’s hardSC Foreign Econ. Ass’n Technostroyexport
386 F. Supp. 2d at 465. “The party seeking to pierce the corporate veil must establish that the
owners of the corporation, through their dominance of the corporation, ‘abused the patilege

doing business in the corporate form to perpetrate a wrong or injustice againsttjhstigta
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that a court in equity will intervene.’Td. (quotingMorris v. N.Y. Dep’t of Taxation and Fjr82
N.Y.2d 135, 141 (1993)xee also Mag Portfolio Consultant, GMBH v. Merlin Biomed Group
LLC, 268 F.3d 58, 64 (2d Cir. 2001) (“Without a finding that the domination occurred for the
purpose of committing a wrong, the second element of a veil-piercing analysistiazeen
met.”). The Court considers each Deflamt below.
i. Ecotech

Defendantontendhat Plaintiff cannot establish a reasonable probability of success
against Ecoteclbecausehere is “no law” under which a “subsidiary or dominated party” has
been held liable for the acts of its parent, controlling shareholder, or dominatinggseton
an alter ego theory. (Def. Supp. Reply D&f. Supp 23.)Defendants are incorrecAlthough
uncommonNew York law recognizes “reverse wpilercing,”where, as here, a party seeks to
hold a subsidiary liable for the actions of its parent or shareholBess Univ. School of
Medicine, Ltd. v. Brooklyn-Queens Health Care, ,INn. 09CV-1410, 2013 WL 1334271,
at*13 n.3 (E.D.N.Y. Mar. 28, 2013) (“[T]he doctrine of ‘reverse’ veikrcing is applicable
where . . . a party attempts to hold a subsidiary corporation . . . liable for the actitsns of i
parent.”);Miramax Film Corp. v. AbrahapnNo. 01CV-5202, 2003 WL 22832384, at *7
(S.D.N.Y. 2003) (“Although reverse veil piercing is rare, it may be appropniai@#ses where
the alter ego is being used as a ‘scrdenthe dominating entity.” (citinglingston Dry Dock
Co. v. Lake Champlain Transp. C81 F.2d 265, 267 (2d Cir. 192p)$ecurities Investor
Protection Corp. v. Stratton Oakmont, In234 B.R. 293, 323 (Bankr. S.D.N.Y. 1999) (noting
that “reverse veil piercing may bbare . . . but not impossible’3ge alscAm Fuel Corp. v. Utah

Energy Dev. Co., Inc122 F.3d 130, 134 (2d. Cir997) (“New York law recognizes ‘reverse’
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piercing . . . seek[ing] to hold a corporation accountable for actions of its shareliglitng
State v. Eastqr647 N.Y.S.2d 904, 908-09 (Sup. Ct. 1995)).
“As with conventional veibiercing claims, in a reverse wgiercing claim, the plaintiff
must allege (1) that the owner exercised complete domination over the torpwigh respect
to the transaction at issue; and (2) that such domination was used to commit a frautgor wr
that injured the party seeking to pierce the vellSC Foreign Economic Ass’'n
Technostroyexpor295 F. Supp. 2d. at 379. Courts consider the same ten equitable factors
outlined aboveén determining whether there is sufficietidence of domination in a reverse
veil-piercing claim, as in a typical vepiercing claim.Monteleone v. Leverage GrjNo. 08-
CV-1986, 2009 WL 249801, at *3 (E.D.N.Y. Jan. 28, 2009
In its Amended Complaint, Plaintiff makes several allegations in support of itsgdter e
theory, including that:
a) Ecotech functions at thabsolute directio of Microflo in
conducting their business of causing ton@nufacturedilters for
photo developing machinesfy) All of the business of Microflo
and Ecotech idirected by Malkin from his officen New York([,]
c) Prices for goods by Ecotech and Midooére all determined by
Malkin from his office in New York],d) The formalities onnual
and periodic reports and statements required of Microflo, and
Ecotech are conducted on an after the fact basis by Madilan,
all[,] e) The existence oEcotet is maintained by Malkin and
Microflo only to place profits . . . in offshore tax havens, such
existence and activities being without economic substance but
constituting the business of Microflp f) Microflo functions as
the alterego of Malkin in that Ntroflo is used as a corporate
pocketbook for Malkin and his individual interekthnd g) The
capitalization of Microflo and Ecotech is established at the sol
direction and whim of Malkin.

(Am. Compl. § 6ag.) Plaintiff claims that Ecotech does not alisecorporate formalities, as

evidenced by Malkin’s “conce[ssion]” that, when assigning his 100% interest incEdote

Microflo, he did not requiredny additional stock in Microflo Ltd. be issued to [him] in
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exchange.” (Pl. Supp. Opp. 22-23Plaintiff also alleges that the entities were inadequately
capitalized and that Malkin “did not (and could not) make timely payments [owed frotadb
to Microflo] because Malkin failed to issue instructions among his various embitiggsierate
invoices.” (d. at 23.) Plaintiff also contends that Malkin admitiedlocuments exchanged in
litigation that he usedorporate funds for personal expenSegd. at 23.)

These allegations- alleginga lack of corporate formalities, undercapitalization, failure
to issue periodic reports, and the use of corporate funds for personalarsesufficient if
accepted as true, to establgtmination. United States v. HuedNo. 87CV-7740, 1992 WL
346877 at *3 (S.D.N.Y. Nov. 10, 1992) (finding a triable issue of fact on alter ego claim where
plaintiff alleged that corporate entity was undercapitalized and allege@gtteould not recall
whether corporation hagver issued an annual repoHgrizon Irc. v. Wolkowicki865
N.Y.S.2d 195 (App. Div. 2008) (finding triable issue of fact precluding summary judgment
where alleged alter ego “ignored the corporate form by transfermmieshin and out . . .
without any documentation or formalitie§)orum Ins. Co. v. Texarkoma Transp. &15
N.Y.S.2d 786, 786 (App. Div. 199¢)Under New York law, the corporate veil can be pierced
where there has beanter alia, a failure to adhere to corporate formalities, inadequate
capitalization, use of corporate furfds personapurpose, [and] overlap in ownership and
directorship ... ."”).

Having shown evidence of domination, Plaintiff must also sti@awMicroflo’s

“domination was used to commit a fraud or wrong against [P]laintiff which resual{@d]i

> plaintiff submitted an email authored by Malkin dated July 23, 288fng in
relevant part, “As you may already know, | screw up the cash flow for all abth@anies
because | hold the funds in a New York bank where | get an unusual rate of ietevegt) to
by [sic] me a car and much more and then everything gets paid in Decembeail d&ed July
23, 2005, annexed to the Declaration Harold J. Ducote In Opposition to Def. Mot. to Strike as
Exh. O, Tab 10.)

43



injury.” JSC Foreign Econ. Ass’n Technostroyexp?®b F. Supp. 2d at 378. This prong does
not require evidence of fraudhther*a veil-piercing claimant can prevail without proving fraud
if the claimant can identify some ndraudulent ‘wrong’attributableto the defendant’s complete
domination of a subsidiary entity RollsRoyce Motor Cars, Inc. v. Schudrd®9 F. Sup. 117,
122 (S.D.N.Y. 1996) Plaintiff alleges that “Ecotech, through Microflo, progesd” the
Underlying Litigation;Plaintiff appearsa allegemalicious prosecutioas the‘dishonest” or
“wrong” act by Ecotech(Am. Compl. 1 4.)This satisfiesthesecond requiremeifdr veil-
piercing Cardell Fin. Corp. v. Suchodolski Assqddo. 09CV-6148, 2012 U.S. DIST. LEXIS
188295, at *90 (S.D.N.Y. July 17, 2012) (“[T]he use of the corporation to file a lawsuit that is
alleged to be having a detrimental impact . . . could be viewed as a wrongful Actbrdingly,
Plaintiff has sufficiently alleged an alter ego relatiopdfetween Miooflo and Ecotech.
ii. Malkin

Plaintiff argues that Malkin should be held liable for Microflo’s malicious prosen of
the Underlying Litigation, based @milar allegatios as those against Ecotech. Plaintiff
contends that Malkin “is the sole shareholder, director, officer, antirhélemployee of
Microflo,” thatMicroflo is undercapitalized anthatMalkin used Microflo’s corporate funds for
his personal use. (Pl. Supp. 239 Plaintiff also alleges that all of Microféobusiness is
directed by Malkin, anthatMicroflo is used as the “corporate pocket book for Malkin and his
individual interests.” (Am. Compl. 11 6b, 6f.) Defendaartgue that Plaintiff's allegatienare
insufficient to show an alter ego relationship between Malkin and Micraflging oncorporate
recordsto demonstrate that Microflo “acted in its own name from 2003 through 2008.” (Def.
Supp. Reply 19.) Defendants alsserthat Plaintiff hasdiled to submit any proof

demonstrating inadequate capitalization, use of corporate funds for personal puapddats
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to demonstrate a “factual basis” for its alter ego theory or the presenceathanyactor
typically used by courts in assessimgpplete domination” by alleged alter egokdl. at 19—
23.)

Plaintiff is not requiredo proveits claims in order to defe&tefendantsmotion to strike.
Burrill, 158 Cal. Rptr. 3d at 347—4§T]he ant-SLAPP statute does not require the plaintiff to
prove the specified claim to the trial court.” (citation and internal quotation roarksed)).
Rather, he Court is required to credit Plaintiffactualallegations (Id. (Courts should “accept
as true all evidence favorable to the plaintiff."Drediting Plaintiff's allegationsthere appears
to be at least a triable issue of fact as to the issue of domination of MicroflalkinM
particularly as Plaintiff alleges a use of corporate funds for personal heéngroper use of
funds is sufficient to support an alter ego clai&eeDolco Inv., Ltd. v. Moonriver Dev., Ltd.
526 F. Supp. 2d 451, 454-455 (S.D.N.Y. 2007) (citvgilam Exps. (Singapore) Pte. Ltd. v.
ATL Shipping Ltd.475 F. Supp. 2d 275, 283 (S.D.N.Y. 2006) &trjmaterialintorg v. Russian
Am. Commercial Corp815 F. Supp. 103, 105 (E.D.N.Y. 2003)).

Plaintiff also satisfies the secowmdil-piercingprong whichconsiders whether the alter
ego used its domination to commit fraud or another wronipatis,“to perpetrate the violation
of a. .. positive legal duty or a dishonest or unjust act in contravention of plaietféks |
rights.” D. Klein & Son, Inc. v. GooBecision Inc., 147 F. App’x 195, 198 (2d Cir. 2005).
Plaintiff alleges that Malkin “acting through Microffccaused the Underlying Litigation against
Liberty “for his own benefit.” (Am. Compl. { 16.) As discussed above, the malicious
prosecution of the Underlying Litigation meets this standard. Piastiff hasalleged
sufficient facts whichif accepted atrue as the Court is required to do, estallstt Malkin was

the alter ego of Microflo
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lii. John/Jane Does 1-20

Plaintiff has not addressed the liability of the unknown Defendédbtse Defendants”)
in any of its briefing submitted in connection with thetant motion. In the Amended
Complaint, Plaintiff states that it believes that “Does 1 through 20 were rdsdpanssome
manner for the acts and transactions hereby alleged and are liable tof Plg#tit. Compl.
1 8.) Plaintiff does not proffer any alter ego allegations against the Doe Daferidiaugh
Plaintiff alleges vaguely that “each of the Defendants was the agent, emglogesee, invitee,
assignee and/or subordinate of the remaining Defendards.f 9.) Because Plaintiff has not
sufficiently alleged a basis for liability against the Doe DefendantsCthet grants Defendants’
ant-rSLAPP motion as to the Doe Defendants.

f. Sanctions
In view of the Court’s decision denying Defendants’ motion to strike, the Courtsdenie

Defendantsmotion for sanctions.
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II. Conclusion
For the reasons set forth above, the Court adlyutge Wall's R&R as to the

determination that the issue of which substantivedppliesto Plaintiff’'s malicious prosecution
claim is the law of the case, but declinesdiopt the portion afudge Wall's R& which found
that Plaintiff does not have a reasonable probability of prevailing on its malmosscution
claim. The Court finds that Plaintiff has a reasonable probability of prevailing oralisious
prosecutio claimas to the named Defendants. Therefore, California’sSitAPP statute does
not preclude Plaintiff's clainagainst the named Defendan#ccordingly, the Courtlenies
Defendats’ motion to strike the Complaims to the named Defendants. The i€gtants
Defendants’ motion to strike the Complaint as to Does 1 through 20. The Court also denies
Defendants’ motion for sanctions.

SO ORDERED:

s/ MKB
MARGO K. BRODIE
United States District Judge

Dated: Brooklyn, New York
SeptembeR5, 2014
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