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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LORI ELLIS,

Aaintiff, MEMORANDUM & ORDER
11-CV-2440 (MKB)

V.
CENTURY 21 DEPARTMENT STORES,

Defendant.

MARGO K. BRODIE, United Sites District Judge:

Plaintiff Lori Ellis brings the above-ctipned action againfefendant Century 21
Department Stores, alleging claims of gergiscrimination based on failure to promote and
retaliation in violation ofTitle VII of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq.

(“Title VII"), the New York State Hman Rights Law, N.Y. Exec. Law § 2@Dseq

(“NYSHRL"), and the New York City HunraRights Law, N.Y.C. Admin. Code § 8-161seq.
(“NYCHRL"). Defendant has moved for summary judgment. For the reasons set forth below,
Defendant’s motion for summajydgment is denied.

I. Background
a. Defendant’'s Management Structure

Defendant operates a chain of retail depantrstores that sell designer apparel and
accessories to the public at discount pricesef.(56.1 § 1; PI. 56.1 § 1.) Defendant was founded
in the early 1960’s by the Gindi families andreutly operates seven stores that employ
approximately 4,000 employees. (Def. 56.1 11 2t356.1 1 2-3.) Defendant’s business is
divided between merchandisiagd operations. (Def. 56.1 B, 56.1 1 5.) Merchandising

involves the purchase, presentatiord sale of the goods that Defentsells in its stores, while
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operations involves running the stores and the overall business, including staffing of the stores
and “profit and loss.” (Def. 56.1  6; PIl. 56.1 § &h)e merchandising side of the business is run
by co-CEO I.G. Gindi, and the operations sid¢hef business is run by co-CEO Raymond Gindi.
(Def. 56.1 1 7; Pl.56.1 1 7.)

On the merchandising side of the businasSjvisional Merchandise Manager (“DMM”)
leads each of the different departments, sudiexss, Ladies’, Childra’s, Lingerie, Linens,
Housewares, Cosmetic and Handbags. (Def. 58;1Pf 56.1  8.) The DMMs decide where to
purchase the merchandise, how te@it and how to display it istores, and they have direct
financial responsibility for their departmie (Def. 56.1 1 9-10; PI. 56.1 11 9-10.) The DMMs
report to I.G. as the head mkerchandising, and 1.G. also fuimns as the DMM of the Men’s
department. (Def. 56.1 1 11; Pl. 56.1 § 11.) Thgdss and Coordinators report to the DMMs.
(Def. 56.1 1 12; PI. 56.1 1 12.) The Buyersale and purchase merchandise for their
department, while the Coordinators act as a liaison between the DMM and the sales staff in the
stores to “ensure that there is sufficient menclise on the selling flooma that merchandise is
displayed and priced properly(Def. 56.1 7 13-14£I. 56.1 1 13-14.)

b. Plaintiff's Initial Employment — 1997 to 2007

Plaintiff was hired by Defendant on Dedeen 15, 1997, as a Handbags Coordinator,
reporting to DMM Jamie Barry. (Def. 56 16-19; PI. 56.1 11 16-19.) Plaintiff was
“responsible for making sure thie managers in the Handbagpadment in the stores were
properly trained and scheduledldethat the Company’s standards were being met.” (Def. 56.1
1 20; PI. 56.1 1 20.) In or about July 199&iRiff was promoted to Men’s Operations
Coordinator, reporting directiyp 1.G. (Def. 56.1 11 16, 2@J. 56.1 1 16, 20.) As Men’s
Operations Coordinator, Plaifftperformed the same duties for the Men’s department as she had

for the Handbags department. (Def. 56.1 § 215@H1 7 21.) She also oversaw scheduling for



the holiday season, the operation of the depantifitting rooms and stockrooms, and “certain
operational aspects of [the department’s] buyfige, including devising and administering
various training programs for itssaastant buyers and training and siy&ng its clerical staff.”
(Def. 56.1 1 21; PI. 56.1 11 21, 229.)aiRtiff claims that her rgnsibilities began to branch
out beyond the Men’s department, as she bé&ggamwing as an all-purpose resource for DMMs
seeking help in connection witbsues they encountered,” an@ stssisted the director of the
human resources departmenjodit fairs, troubleshooting operanal issues at the company
warehouse, “tending to [D]efenaidss most important, oVIP,” vendors,” and running
Defendant’s “VIP Night.” (PI. 56.1 § 230.)

In 2001 or May 2002 Plaintiff became the Senior Operations Coordinator. (Def. 56.1
1 22; Pl. 56.1 § 22.) Plaintiff continued to report.G. and her respesibilities expanded to
include working with the Lingerie and Shagepartments. (Def. 56.1 § 22; PI. 56.1 § 22.)
According to Plaintiff, she actually assumed tble of Coordinator for those two departments,
as they were operating without Cdorators at that time. (P36.1 § 22.) As part of this new
role, she was entrusted to communicate |.Gsgwi for the company to other departments and
“cultivate an interdepartmentabisistency and cohesion.” (PIl. 5.231.) Plaintiff also began
assisting with the opening of new stores. 8Bl1 §{ 234-37.) In 2002, d#tiff assisted with
the opening of the Morristown store. (Pl. 5§1235-37.) According to General Store Manager
(“GSM") Bill O’'Malley, Plaintiff was chargedvith orchestrating the store opening and her

efforts in preparing Morristown for its launevere invaluable. (O’Malley Dep. 25:13-29:21.)

! The parties disagree as to when Plfibgcame the Senior Operations Coordinator.
According to Defendant, Plaintiff became the $e@perations Coordinator in May 2002. (Def.
56.1 1 22.) According to Plaintiff, she became 8enior Operations Coordinator in 2001. (PI.
56.11 22.)



O’Malley was so impressed with Plaintiff's ability coordinate betweehe various divisions
and her efforts to open the Morristown store successfully and on a bagfythat he saw the
Morristown opening as “her succesgO’Malley Dep. 25:13-26:25, 56:6-20.)

In July 2005, Plaintiff was promoted 8enior Merchandise Coordinator and given
authority to coordinate the ogional functions from the buyingffices to all of the branch
stores for the Men’s, Ladies’, Children’s, Limge Shoes and Handbags departments. (Def. 56.1
1 23; PI. 56.1 1 23.) According to Plaintiff,tlms new role she workedith the Buyers, DMMs,
and store and department managers. 5821 11 256-58, 272—-74.) Whenever a particular
department’s “numbers” were down, I.G. instructed the department’'s DMM and Coordinator to
meet with Plaintiff to review any operational thegis contributing to thdecline and to partner
with Plaintiff to address them. (PI. 5@[275.) I.G. “made it known to the company’s
employees that ‘if they needed anything todmate’ related to operatg, ‘they should call
[Plaintiff].” (Pl. 56.1 9 276 (citation omitted).Plaintiff became responsible for training and
developing managers at all levalsd exercising “dotted-line supésion” over the Coordinators
and GSMs, and began spending more time irstities. (Pl. 56.1 1 255-63.) As part of her
new role, Plaintiff served to “facilitate@bgue and cooperation among these many actors,” and
to “bring[] these various indiduals together to fashion thecessary solutions.” (Pl. 56.1
1 256.) In 2006—2007, Plaintiff's role expanded efgther, as she took over for Terri Schoot
who had served as Project Coordinator in réga store openingqPI. 56.1 §{ 251, 254-61.)

According to O’Malley, as the GSM of the Motasvn store, he relied on Plaintiff as the
“person to go to” for the corporate office, witlhom he “would interact to figure out solutions”
when the store or any of its depaents were “not functioning e standards of the company.”

(O’'Malley Dep. 27:9-15, 54:5-18, 58:4-59:21.) He turteeRlaintiff “on a daily basis,” sought



her counsel on personnel matters, and enjoyeuieat working relatinship” with her,
particularly because of her “abfyl] to transcend the positive.”ld. at 67:8-70:14.)

In each of her Coordinator positions, Pldintias responsible for ensuring that 1.G.’s
directions for merchandising were implementethmstores and that the presentations in the
stores were consistent with company stansla(@®ef. 56.1 § 24; PI. 56.1 § 24.) While 1.G.
supervised Plaintiff, he gave her “a greaaldof freedom.” (Def. 56.1 | 26; PI. 56.1 § 26.)
According to Plaintiff, 1.G. assigned her “datténe supervision” ovethe other Coordinators,
an arrangement that was formalized imvAugust 2010. (Pl. 56.1 1 27.) According to
Defendant, 1.G. assigneddnttiff to convey his instruction® the other coordinators beginning
in 2006, but she did not formallygervise them. (Def. 56.1  27.)

c. Director of Stores — 2003 to 2008

From October 20, 2003 to October 11, 2008, Jeflesner was the Director of Stores,
one of the top management positions. (Def. §&1; Pl. 56.1  61.) The Director of Stores
exercises operational oversightezfch of Defendant’s storesveééoping a strategic vision for
the company and supervising the top person from the human resources department. (Def. 56.1
1 55; PI. 56.1 1 55.) The Director of Stores manages the operations side of the business and
reports directly to Raymond. @D 56.1 § 56; PI. 56.1  56.)

In 2008, Raymond heard a rumor that Jasner had an affair with Cheryl Corigliano, the
GSM of Defendant’s Brooklyn store. (D&6.1 § 73; Pl. 56.1 § 73.) Raymond confronted
Jasner, and Jasner denied having any osistiip with Corigliano. (Def. 56.1 { 74; PI. 56.1
1 74.) Raymond later learned tiia¢ allegations were true, and Defendant terminated Jasner’s
employment on the basis of his dishonestyg poor judgment. (Def. 56.1 1 73-75; PI. 56.1
11 73-75.) At that time, Defendant was headmbg the “all-important fourth quarter,” the

months between October and December, in Whitdilure to meet holiday sales projections



would significantly affect [Defiedant’s] operations for the coming year.” (Def. 56.1 § 77; Pl.
56.1977.)

According to Plaintiff, during this period sfiled in as Director of Stores. (PIl. Dep.
171:19-173:2, 184:3-185:8.) She “walk[ed] the staritls the general store managers,”
ensured that the operational calendars wéhe@d to and that tistores were running
operationally, spent more time in the stores, workél the managers to ensure that they had
everything they needed, and collaborateith Raymond on “everything between holiday
decorations, holiday timelines, truck deliveriggeting with vendors, [and] taking over some of
the meetings.” I(l. at 184:3-186:24.) According to f2adant, although Plaiiff may have
taken on some of the responsibilities of the fpmsj Plaintiff did not “fill in” as Director of
Stores. (R. Gindi Dep. 49:2-51:23.) Instead, SBx@gner, the most senior GSM, filled in
when the position was vacanid.] The parties agree that Plaffwvas never officially named
Acting Director of Stores.

Plaintiff claims that after Jasner’s temation, she spoke to Raymond and I.G. about
becoming Defendant’s permanent Director of &orSpecifically, two days after Jasner was
terminated, she told I.G. that she was “retdgtep up and take on the responsibility of
[Dlirector of [S]tores.” (Pl. Dep. 171:7-24.) 1.G. told her that he needed to ask his bradher. (
at 171:19-24.) Raymond called Plaintiffleemailed her to set up a meetintgl. &t 171:25—
172:8) Plaintiff told Raymond that she was ‘téw support [them] tlugh this” and “[she]'d
really like to talk about becomg [D]irector of [S]tores.” Id. at 172:9-17.) Raymond told her
that he would speak with his brother, and stat€hank you so much for helping us. It is going

to be a difficult time. | know you can handlaitd won't let anything fathrough the cracks.”



(Id. at 172:18-173:6.) Both Raymond and I.G. dery Biaintiff ever expressed interest in the
Director of Stores position. (I.G. Dep. 111:20-112:15; R. Gindi Dep. 48:12—-49:6.)

d. Interim Director of Stores — 2008 to 2009

After Jasner was terminated, Mark Gitfla former GSM of the Westbury store,
contacted Raymond for a business refereribef. 56.1 § 79-81; PIl. 56.1  79-81.) Gittler had
previously been terminated by Defendantgoor performance. (R. Gindi Dep. 54:17-21,
78:16-84:16; I.G. Dep. 166:12-21.) Raymond viewéteBas having strong analytical skills,
the ability to keep within budgets, and the opieral background that was a necessary part of
serving as the Director of Stores. (Def. 5%.84.) In October 2008, Raymond hired Gittler as
the Interim Director of Stordsecause Defendant was heading into the fourth quarter, and Gittler
“was available,” had previously worked for f2adant, and knew Defendant’'s employees. (Def.
56.1 1 85; PI. 56.1 T 85; R. Gindi Dep. 84:17-88: Raymond did not consider anyone else for
the position because Gittler was available, anditi@ot feel it was necessary to consider other
candidates. (Def. 56.1  87.) @ittwas hired on an interim basis while Defendent proceeded to
interview individuals for the perament position, but Raymond didl t&ittler that he would have
an opportunity to prove himself in the positithrough the fourth quizr. (Def. 56.1 1 85-86;
Pl. 56.1 11 85-86; R. Gindi Dep. 87:20-88:12.)

Plaintiff claims that when she learned@ittler’s rehire, she protested to Raymond,
because Gittler had previously been termin&begoor work performance and because sexual

harassment complaints had been filed againsth{fi. Dep. 209:23—-210:11.)

2 According to Plaintiff, a woman had retgred a sexual harassment complaint against
Gittler while he was serving as GSM oétiestbury store. (Pl. Dep. 516:9-517:22.) In
addition, one of the Coordinatanad filed a complainwith the assistant general manager and
the human resources manager of the Westburg ttat Gittler had sexually harassed her while



Defendant did not offer Gittler the permanent Director of Stores position, and Gittler’s
last day as Interim Director of Stores was April 3, 2009. (PI. Ex. 33.) With the Director of
Stores position again availabRlaintiff approached 1.G. abober interest in the position, and
I.G. put her off, this time telig her that in order to earn thesition, she just needed to “keep
doing what [she] was doing.” (Pl. Dep. 177:2-179:11, 346:2-12.)

e. Selection Process of Permanent Director of Stores — 2008 to 2009
Defendant retained DHR International (“DHR&n executive recruiting firm, to find
suitable candidates for the permanent Direct@tofes position. (Def. 56.1  88; PI. 56.1 { 88.)

The parties dispute what requirements exigedhis position. According to Defendant,
Raymond required that the person holding the&or of Stores position have experience
managing large and high volume retail storesfgyably with multiple locations, experience
preparing and meeting budgets #bility to design and impleant large scale improvements,
proven leadership and motivational skills, andahgity to develop and implement a plan for the
growth of the company and the strengthening of its bafidef. 56.1 11 58-59.) Raymond
instructed DHR to concentrate on locatingaiaates with a high level of management
experience. (Def. 56.1 11 88-%9; 56.1 11 88-89.) DHR presented a number of male and

female candidates to Defendant, andanuary 2009, Defendant hired Jim Copefar{®ef.

he was serving as GSM. (Sewere Dep. 58:2—68dalsd’l. Dep. 209:23-210:11, 516:9—
517:22))

® Plaintiff argues that there was no establisjod description for tis position, and that
these were not the criteria Raymond appliedisodecision to hirdMark Gittler for the
temporary position in or abottovember 2008. (Pl. 56.1 11 58-59.)

* Copeland began working at Target Corporatis an intern in college and worked for
Target for 14 years. (Def. 56.1 § 93.) He sdras regional taleteader, store manager,
regional operations leadenddistrict manager.Id. 1 94.) As district manager he served as the
district leader of a $400 million marketich included over 2,000 employeesd. { 94.)



56.1 11 90-92; PI. 56.1 11 90-92.) Copdlatarted working as Directof Stores in April 2009.
(Def. 56.1 19 90-95; PI. 56.1 11 90-95.)

The parties disagree about the process fecseg the permanent Director of Stores.
Plaintiff alleges that “[tlhough the [Director ofd@ées] reported directly to Raymond, I.G., as
well as Isaac and Eddie, were as owners daapblved in the process by which individuals
were considered and hired for the position,rvieving candidates therefore and then providing
Raymond with their input as toha in their respective opinions shdlde awarded the job.” (PI.
56.1 1 370see alsdR. Gindi Dep. 12:12-22, 42:8-19, 142113:6; |.G. Dep. 38:3—-42:6, 183-
84; PI. Dep. 180:22-25). Defendailieges that although Raymond sought I.G.’s feedback on
the final candidates, the ultimate decisiorswigs. (Def. 56.1 1 99; Def. Reply 20-21.)
According to Coordinator Shirley Bigord, becausaimlff filled in as Director of Stores, she
and DMM Lisa Aqualino wondered why Plaintiff was not awarded the permanent position.
(Bigord Dep. 93:17-95:22.) Jonathan Schwd&endant’s former Chief Information Officer,
testified that he and other directors alsmaered why Plaintiff wasot given the position.
(Schwartz Dep. 54:4-56:5.)

After Copeland was hired, Plaintiff claimsatrshe again approached I.G. about the
position. (Pl. Dep. 166:8—-167:21Plaintiff said to I.G., “Wéve discussed before about
becoming Director of Stores, and | need to urtdedsfor my business growth what | need to do
to obtain that position. It's opened several tiraed you haven't allotted me the opportunity to

go forward with that.” Ifl. at 167:7—21see also idat 175:17-180:2.) G. replied, “Lori, you

Copeland left Target as regial group director, where ted a $2.1 billion retail operation
covering 8,000 employees in 63 Target storeBarget’s third largest U.S. marketd.(f 95.)
Raymond states that he was impressed with I@opss ideas for branding the Century 21 image
and creating a positive shoppingpexience across Defendant’s star (R. Gindi Decl. 1 25.)



are young, you have young children's i lot of hours. You donivant the position. You are
the mom.” (d. at 167:23-168:2.) |.G. denies makihgs statement. (1.G. Dep. 184:23-186:4.)

f. Plaintiff's 2009 Promotions

In April 2009, Plaintiff's role expanded amstie was placed in charge of the Purchasing
Department. (Def. 56.1 § 31; PI. 56.1 § 31.xhkxt role, Plaintiff apervised Raymond Kassin,
Defendant’s Purchasing Buyer, the elevepleyees of the purchasing department, and a
clerical staff of five employees. (D€56.1 § 32; PI. 56.1 § 32; Pl. Dep. 140:13-141:18.)
Plaintiff was also responsible for ensuring thatendant had sufficient supplies and fixtures for
the stores. (Def. 56.1 1 32; PIl. 56.1 1 32@p. 140:13-141:18.) For theeduties, Plaintiff
reported directly to Raymond. (Def. 56.82} PI. 56.1 { 32; PI. Dep. 98:23-99:20, 104:7-9.)
According to Raymond, Plaintiff's long record effective performance for Defendant, coupled
with her involvement at the timeith “fixtures,” made her “good fit” for this “trust level
position.” (R. Gindi Dep. 22:15-23:11.)

Plaintiff became the Senior Stores and Maradise Operations Manager in June 2009.
(Def. 56.1 1 29; PI. 56.1 1 29.) On Jun@@)9, Copeland announced Plaintiff's new role,
stating that the Coordinators would follow Pl#irg “leadership and guidance.” (Pl. Ex. 21.)
Plaintiff continued to report tbG. but also “had a dotted liné3 Director of Stores Copeland.
(Def. 56.1 1 30; PI. 56.1 1 30.) According to Ridinin this position her oversight over the
Coordinators was officially recognized. (PI. 56.1 { 2&& alsd@D’Malley Dep. 27:9-28:8;
Sewere Dep. 26:18-28:18.) Plaintiff's intdran with the storeand the GSMs increased,
pursuant to Copeland’s directiorattshe “get in the storeshd “fix them” by holding the GSMs
more accountable for their operatior(®l. Dep. 102:3-104:6, 142:9-145:5, 246:9-s&& also

Sewere Dep. 31:12-33:6; R. Gindi Dep. 114:1-25.)
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g. March 2010 Rego Park Opening

In March 2010, Plaintiff assisted withe preparation for the grand opening of
Defendant’'s Rego Park storéDef. 56.1 § 108; Def. 56.1 { 108.)aRitiff visited the store once
or twice a week leading up tbe opening. (Def. 56.1  110; B6.1  110.) Defendant claims
that Bruce D’Agata, the store manager for the Reagik store, began receiving complaints from
his staff that Plaintiff would yieat them and intimidate then{Def. 56.1 { 110.) During the first
few days of the opening, D’Agata believed thatififf usurped his authiy by telling his staff
what to do without consulting him. (Def. 56.1%1.) D’Agata was also told by his employees
that Plaintiff gave thernonflicting instructions. Ifl.) D’Agata brought these complaints to
Copeland and told Copeland that Plaintiflsxandermining his authority and was of little
assistance. (Def. 56.1 § 112.) Copeland discussesl ¢besplaints with 1.G. and with Plaintiff.
(Def. 56.1 11 113-14.) Copeland told Plaintiff tb&gata felt that Plaintiff was not letting him
run his store and that she wasusive. (Def. 56.1 § 114.)

Plaintiff denies D’Agata’s allegations thateshelled or intimidated his staff, gave his
staff instructions without condilg him, and gave his stafonflicting instructions. (PI. 56.1
19 110-112.) According to Plaintiff, her waskth regard to the Rego Park opening was
strongly praised by Copeland and I.G., anelsfas rewarded with a $5,000 bonus. (PI. 56.1
1 108;see also id{f 558-562, 565.) I.G. told her she hadedtsuch a great job” and had “truly
worked so hard and really contributed big tinethe Rego Park opening. (PI. 56.1 1 558; I.G.
Dep 88:12-89:9, 258:4-259:18.) IraRiiff’'s performance evaluation Copeland prepared for
the year of the Rego Park opening, Copelandkd Plaintiff “for [her] leadership on many
front[s] including . . . [the] Rgo grand opening,” and includége opening among Plaintiff's

“Accomplishments.” (Pl. Ex. 20.)
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h. Plaintiff's Performance Reviews

|.G. testified that he “wasfan of” Plaintiff, whatever taskhe gave her, she was good at
getting done; he “felt [he] was in good hands” wetaintiff; he “felt canfortable that she was
capable of taking [on] more” sponsibility; and he was, duririge years Plaintiff reported to
him, “happy” with her — in fact, “very happyitk her” — and “happy with her performance.”
(1.G. Dep. 35:24-36:24, 89:2-9, 100:2-1011@5:6-107:15, 141:23-142:17, 249:4-12, 251:4—
7, 258:4-259:17.) According to Plaintiff, during I'SSannual reviews of her, he would discuss
his plans for the company’s expansion, the haleenvisioned her playing, and her career
prospects generally, regarding which he todd the “[s]ky’s the limit.” (PIl. Dep. 158:10—-
164:23.)

Copeland sent Plaintiff emails in June anly 2009 in which he @mised her leadership
and work on certain projectsld() For example, on June 2, 2009, he sent her an email stating
that he was “very confident {her] abilities,” and on July 12009, he sent her an email stating
that her “logical and sequencing approach toydherg is awesome and k&y to a great deal of
things we need to go forward.ld() In his 2009 Performance Review Scorecard dated
March 23, 2010, Copeland praised Plaintiff's “lestigp on many fronts”rad stated her ability
to execute is “amazing and contindede a great strength of [heesjd benefit to the company.”
(Pl. Ex. 20.) He noted that it would be importéort Plaintiff to “focus [her] energy on Attitude
and Teamwork” in order to accomplish her alipes, because as a “Senior Leader,” everyone
looks to her for a “great attitle even when things becosteessful and overwhelming.1d()

He graded Plaintiff a perfect 10 in each & ticore Values” of “Accourability,” “Proactivity,”
and “Excellence.” 1¢l.)
In addition to salary increases, Plaintgteived merit-based bonuses. (I.G. Dep. 100:6—

25; R. Gindi Dep. 35:12-17; PI. Ex. 12.) Acdogito Coordinator Bigord, her supervisor
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DMM Aqualino would urge her to be molige Plaintiff. (Bigord Dep. 29:9-31:24, 36:3-16,
96:11-19.) According to Coordinator Seweraiiiff was “very suppdive,” “a good mentor”
and “professional,” and she never witnessed Bthigell[] [at] or be[] unpleasant to people at
the company.” (Sewere Dep. 96:2-97:15.)

i. Plaintiff's 2010 Promotion

On June 1, 2010, Copeland promoted Plaitditihe position of Senior Manager of
Operations. (Def. 56.1 | 44; PI. 56.1 § 44.)his capacity, Plaintiff reported directly to
Copeland and was responsible for implementimg) @xecuting the everyday operational needs of
the stores and to help grow Defendanttigh implementing best practices. (Def. 56.1 1 38,
44; PI. 56.1 1 38, 44.) AccordingRtaintiff, Copeland emphasizéd her that all operational
matters would be directed to her, not himthe first instance(PI. Dep. 109:23-10:8, 561:7—
15.)

Copeland initially wanted to hire someondtside Century 21 for the position of Senior
Manager of Operations, but I.G. suggedaintiff to Raymond, who suggested her to
Copeland. (Def. 56.1 11 39-41; PI. 56.1 11 39-41.) According to I.G., Copeland promoted
Plaintiff because “he knew that [I.G.] was very happy with her and . . . valued [I.G.’s]
opinion” of Plaintiff, and “hought she would do a good job in her new position.” (1.G. Dep.
190:10-193:25, 216:7-11.) Defendant claims that Capelas reluctant to select Plaintiff, as
he believed she had difficulty working withqee, lacked the ability to build trust and
relationships, needed to improve her analyttals, and was often reactive rather than
proactive. (Def. 56.1 1 42.) However, Copelagdeed to give Plaintiff “a chance” on the
condition that Defendant retain an outsidab‘coach” to assist Plaintiff in improving her

interpersonal skills. (Def. 56.1 {1 39-43.) Pi#idenies that Copeland was reluctant to
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promote her and maintains that the “job coachs waesource and an opportunity that she was
offered, not a condition of her@motion. (Pl. 56.1 11 39-43.)

In her role as Senior Manager of Opgnas, Plaintiff acted as a liason between
Copeland, Senior Merchandising Executives ta@dGSMs, in order to “fully support the
implementation of [Defendant’s] Mission and j@ttives, Best Practices and the execution of
operating procedures that Promote and Protect [Defendant’s] Brépld Ex. 17.) Plaintiff also
“continue[d] to manage the centralized procueatrfunction and lead vital operations projects
that prepare[d] [Defendant] for future growth.fd.j The nine coordinats officially began
reporting to Plaintiff in August 2010. (Def. 56.1 § 49;56.1 1 49.) Accoidg to Plaintiff, she
served as Copeland’s “righti@’ and was effectively the “Asstiant Director of Stores,”
charged with handling all of the operational aspects of the Director of Stores position, as
Copeland sought to shed day-to-diayolvement in order to conceate on “strategic initiatives”
geared toward Defendangsowth. (PI. 56.1 1146-48, 294-301.)

j.  Plaintiff's August 2010 Complairt on Behalf of Corigliano

In August 2010, Copeland asked Corigliano ia jum for dinner at a local restaurant.
(Def. 56.1 1 139; PI. 56.1 1 139.) According to & while Copeland and Corigliano were in
a bar following a recent staff dinner and Copelaad “had too much to drink,” Copeland told
Corigliano that “his birthday was in August and thatwas going to go to her store and take her
to dinner that evening.” (F56.1 1 139; PIl. Dep. 232:4-234:H; Decl. { 21.) Corigliano
contacted Plaintiff at home and conveyed to Riffiner discomfort over what she viewed as an
untoward overture by Copeland, as well as her désiagoid it and her fear that doing so would
prompt Copeland — who had previously placeddreprobation — to terminate her. (Pl. Dep.
226:6-236:23; PI. Decl. § 21.) In discussing thesemsawith Plaintiff,Corigliano stated that

“she['d] already been down that road beforethwdasner and did not “want to go down it again.”
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(Pl. Dep. 234:22-235:9.) Plaintiff interpreted ‘thh@ad” to mean a sexual relationship with a
supervisor. (Pl. Decl. § 21.) Corigliano eegsed concern about riag the matter with the
human resources department aaguested that Plaintiff do £m her behalf. (Pl. Dep. 228:13-
230:24.) Plaintiff agreed.ld.) Defendant claims that Copelaim¢ited Corigliano to dinner in
order to discuss company changes, and Copeland had asked each of the six store managers to
lunch or dinner on an individual basis tealiss these business issues. (Def. 56.1 11 139-40.)
Defendants further assert that Corigliano told Plaintiff that Copelashéhlveied her to dinner

and requested Plaintiff's opom as to how she should hanthe situation since she had
previously lied to the Gindis about her affath Jasner, and was concerned about how they
might perceive her actiongDef. 56.1 | 141-42.) According to Corigliano, she never told
Plaintiff that she felt harassed by Copeland’s regoebelieved that it was sexual in nature.
(Corigliano Decl. 1 9.)

On August 24, 2010, Plaintiff called Jenniferohiia of the human resources department
to report “an issue of potentis¢xual harassment,” and advisent that Copeland had invited
Corigliano to dinner and that Corigliano was umeshow she should handle the invitation given
her prior affair with Jasner. (Def. 56.1 1 143;38.1 | 143; Pl. Ex. 37 Plaintiff claims that
she told Thoma that she “hope[d] [she] d[id]n’t get fired for telling [Thoma] this.” (Pl. Dep.
237:5-8.) Defendant claims that Thoma advisechBtfihat the issue did not appear to involve
sexual harassment, and that if Corigliano wasouorfortable, she shouttecline the invitation.
(Def. 56.1 1 144.) Thoma also told Plaintiff tirigliano could speak directly to Thoma if she
wanted to discuss the matter furtheld.)( Thoma did not discuss Plaintiff's report with
Copeland until a month later and at that ti@wpeland “had already known about it.” (Thoma

Dep. 89:18-90:25, 93:11-94:7.)
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In or about the end of dgust 2010, Corigliano contactedyRaond directly to discuss
Copeland’s invitation. (Def. 56.1 § 145; PIl. 5§.145.) Raymond advised Corigliano that
Copeland was inviting all of the GSMs to one-ane dinners. (Def. 56.1 § 146; PI. 56.1 1 146.)
Raymond told Corigliano that he did not see @jm with the invitation but that she could
simply decline the invitation if she felt ummfortable. (Def. 56.1 § 147; PI. 56.1 § 147.)
Corigliano did not mention Plaiiff during this discussion(Def. 56.1 § 147; Pl. 56.1 § 147.)
Based on her conversation with Raymond, Gamg accepted Copeland’s invitation and had
dinner with him without incident(Def. 56.1 { 148; PI. 56.1 148.)

According to Plaintiff, at the dinner, Copathtold Corigliano that they should “get the
elephant out of the room. I'm not Jeff Jasnaat @hat happened with Jeff Jasner has no basis of
happening with me.” (PIl. Dep. 239:19-40:19.piRtiff argues that “immediately after she
lodged the complaint [with Thoma], what hadilthen been a warm and positive relationship
between she and Copeland uttatigintegrated, with Copeland aiptly at that point turning
mean and hyper-critical toward [P]laintiff andndemning her to Raymond and then to I.G. as a
performer so poor as to warratischarge.” (Pl. Opp’'n 17.)

k. August 2010 Complaints about Plaintiff

According to Defendant, in mid-Augu®010, David D’Amico, thdirector of New
Store Development and Construction, approacaukland and expressed iew that Plaintiff
was ruining the organization, epally since she had become Senior Manager of Operations.
(Def. 56.1 1 123; Copeland Decl. § 35.) D’Amtotd Copeland that Plaintiff took credit for
things she did not do, told lies, and misrepnése the facts. (Deb6.1 I 123; Copeland Decl.
1 35.) D’Amico threatened to quit the compangamething was not done about Plaintiff. (Def.
56.1 1 124; Copeland Decl. § 35.) Plaintiff argines these alleged complaints “were never

contemporaneously memorialized,” “were upgarted by even a single specific as to
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[P]laintiff's allegedly offendingconduct,” and were never brougbther attention. (PI. 56.1
11 123-24.) Plaintiff denies thatestvas “ruining the organizatidrand claims that D’Amico is
not credible. Id.)

At approximately the same time, Thomas @arhGeneral Store Manager of the Paramus
store, also approached Copeland and complabedt the way Plaintiff treated his Assistant
Store Managers who were afraid of her becafi$er connection with 1.G. (Def. 56.1 § 125;
Copeland Decl. 1 36.) Copelanaeesed similar complaints from Nikki Carpenter, one of the
Coordinators, that Plaintiff was rude, talkaalvn to people, including the Coordinators, and
used her relationship with I.G. to ingpifear. (Def. 56.1 1 126; Copeland Decl. {s#& also
Carpenter Decl. 1 5.) Plaintiff argues that thedleged complaints, like the others, were never
contemporaneously memorialized or broughteo attention. (Pl. 56.1 11125-26.) Plaintiff
notes that one of Carpentecsticisms, that Plaintiff wakarsh, rude, and “talked down to”
people including the Coordinators, is inconsisigith Coordinator Shiey Bigord’s testimony
of having “a very good relationship witaintiff.” (Bigord Dep. 10:18-12:23.)

In late August 2010, Corigliano told Copeland tR&intiff could notbe trusted and that
she was only friendly with Plaintiff because $imew there would be hell to pay if she got on
Plaintiff's bad side. (Def. 56.1 § 127; Copeland Decl. { 4Gimilar concerns were raised to
Thoma by several coordinators who complainetadfing to report directly to Plaintiff, and
Thoma conveyed those concerns to Copelanef. @5.1 { 128; Thoma Decl. {1 6-8.) Plaintiff
argues that these complaints were also never contemporaneously memorialized, were

unsupported by specific detailscawere never brought to hattention. (PIl. 56.1 | 127-28.)

> |t is unclear whether Corigliano made thiatement before or after she allegedly asked
Plaintiff to speak to Thoma on her behalf.
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According to Defendant, Copeland was awfanen his own observations that Plaintiff
had communication, leadershipdateamwork issues, but it waot until he began receiving
these complaints that he became awareeéttient of the problem. (Def. 56.1 § 129.)
Defendant claims that it was nantil Copeland began supervisiRtnintiff directly that other
employees felt comfortable voicing their compta and concerns about Plaintifid.( 129.)

On August 18, 2010, Plaintiff met with Beo Montesano, Westbury General Store
Manager, about reports she had received thaitdano was having an affair with the Cosmetics
Manager and that the affair waisrupting operation of the Cosmetics Department. (PI. 56.1
1 462.) Plaintiff claims she was senthe meeting at @eland’s direction,id.), but Copeland
claims that, although he knew abdlé meeting, Plaintiff elected to meet with Montesano on her
own. (Copeland Dep. 141:2-144:22.) Plaintdtsed Copeland of Montesano’s hostile and
defensive response during the meeting, and tlatt®ano was generally difficult to work with.
(Pl. 56.1 111 466—79.) Between approximately August 22—-25, 2010, Montesano advised
Raymond that he could no longer work withaiRtiff, whom he described as a “cancer on
Century 21.” (Def. 56.49 130-31; PI. 56.1 1 130-31, 486¢ alsaMontesano Decl. 1 6-8;
R. Gindi Decl. 1 38.) Montesa claims that Plaintiff was nat “team player,” would “blow
minor issues out of proportion and scream atagars and associateayid “would disrespect
[him] and other members of store managenoena regular basis.” (Montesano Decl. 1 2.)
Plaintiff argues that Montesano’s complaintgeveot legitimate, and that Montesano and his
staff never raised these issues with her od flemplaints against her, and that she was never
counseled or reprimanded for any misbehavior. (PI. 56.1 1Y 492-93, 502, 513-15.)

Defendant asserts that although Raymond hadqusly been aware that Plaintiff was

difficult to work with, Montesano’s complainéflected a much larger problem. (Def. 56.1

18



1 132.) Following his conversah with Montesano, Raymorgpoke with other Century 21
employees who corroborated what he learned from Montesano. (Def. 56.1 1 133.) For example,
D’Amico told Raymond that he had “run-ins” wiBlaintiff, and she was very difficult to work
with. (Id. § 134.) Director of Loss Prevention Janietesh advised Raond that Plaintiff
treated people poorly arsthe did not know what she was talking abold.) (Carhart, the GSM
of the Paramus store, told Raymond that he wagladféPlaintiff and feared retribution by her.
(Id.) Alan Shrem, an assistant store manaagyvrised Raymond that he agreed with Montesano
about Plaintiff and that morale was low for fheople that worked with her. (Def. 56.1 § 134.)
Plaintiff argues that these reports were gdrmaplaints and thahey did not contain
allegations of specific conduct. (PI. 56.1 11 494, 488;alsd’l. Opp. Mem. 20 n.23.)
Raymond met with Copeland to discuss whatd@about Plaintiff. (Def. 56.1 § 135; PI. 56.1
1 135.) Raymond and Copeland discussed vadptisns, including termination, but decided to
wait until after Labor Day when they couldest with I.G., who was a strong supporter of
Plaintiff. (Def. 56.1 1 135; PI. 56.1 § 135.)

As part of his supervision of Plaintiff,gpeland met with Plaintiff regularly. (Def. 56.1
1 136; PI. 56.1 1 136.) At a meeting onghist 31, 2010, Copeland criticized Plaintiff’s
leadership and informed her that her positios wgeopardy. (Def. 56.1 § 137; PI. 56.1 § 137.)
He requested that she return with a plandwect her behavior. (Def. 56.1 1 138; PI. 56.1
1 138.) Plaintiff admits that these sentimemése expressed but asserts that Copeland’s
critigues were not warranted. (Pl. 56.1 § 1373irRiff also disputes tit Copeland ever asked
her for a plan to correct her behavior. (Pl. 3p61158.) According to Plaintiff, until this point,
Copeland had voiced no crigen of Plaintiff and there is no rebof his alleged dissatisfaction

prior to her “sexual harassmentgplaint against him on behalf Gorigliano.” (Pl. 56.1 1 137.)
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To the contrary, Copeland had been highly comgtitary of Plaintiff's ladership abilities.
(1d.)

After Labor Day, Raymond and Copeland met Wi to discuss Plaintiff and told 1.G.
about Raymond’s meeting with Montesano andchisversations with ber employees. (Def.
56.1 1 150; PI. 56.1 1 150.) I.@&cognized the serious naturetloé issue but believed that,
because of Plaintiff's long history with the coamy, they should give her another chance to see
if the problems could be improved. (DB6.1  151; PI. 56.1 1 151.) Raymond and Copeland
decided Copeland should put Pl#fon probation and tell her dhe serious concerns regarding
her performance that she would have to rec¢tifigeep her job. (Deb6.1 I 152; PI. 56.1 § 152.)
I.G. agreed. (Def. 56.1 1 152; PI. 56.1  15%cpording to Defendant, at the time of this
decision, neither Raymond nor Copeland waaravthat Plaintiff had spoken with Thoma
regarding Corigliano. (Def. 56.1 1 153.) Pldfrdisputes this fact. (Pl. 56.1 { 153.)

[.  Plaintiff's Performance Improvement Plan

Following the meeting, Thoma and Copeland prepared a 90-day performance
improvement plan (“PIP”) for Plaintiff. (Def. 56.1 { 156; PI. 56.1 § 156.) The goals outlined
were organized around five core values and consisted of improving Plaintiff's accountability,
attitude, teamwork, proactiyit and excellence. (Def. 56.11%7; PI. 56.1 § 157.) Plaintiff
asserts that there was no cause to improvedréormance and that the motivating reason for the
PIP was retaliation for her speaking to Thorbaw the sexual harassment issue on behalf of
Corigliano. (PI. 56.1 1 157.)

On September 14, 2010, Copeland met withrifhend, according to Defendant, told
her that he was disappointed tsate had not provided him withpéan to correct her behavior
and build better relationshipsétrust with the manager¢Def. 56.1 1 158.) According to

Plaintiff, Copeland requestedpéan on “how she viewed herlean the company and how she
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intended to execute her respongiigis in stores,” and she submitted a plan that addressed those
matters. (Pl. 56.1 § 158ee alsd”l. Ex. 35.) Copeland told Pidiff he was not pleased with
her work on certain projects,dluding the weekly newslettém new store signage prograrhe

fitting room stool bid$, the “Email Pads” projectand the cleanup of the 700 building, an e-

® Plaintiff was assigned to create a weealdyvsletter that was “intended to be a focused
communication tool for the stores.” (Def. 5§.160.) According to Copeland, the newsletter
Plaintiff created lacked a unifim format, had typographical ersp was confusing, and generally
lacked the type of professiong@earance that Copeland expectdd.) (According to Plaintiff,
the newsletter had actually beive source of praise by its rpints. (PIl. 56.1 § 613; PI. Dep.
366:11-12.) Thoma send her an email stating “ihgteat Lori!,” (Pl. Ex. 54), and Copeland
sent an email stating “Great kick-off! Thatwkhat we needed!,” (Pl. Ex. 21). Copeland also
congratulated Plaintiff on her recemitrecognition of her newsletter from others. (PI. Ex. 54.)
Plaintiff argues that, although Copeland proclaimed to be disedtisfth the newsletter ever
since its creation, Copeland never criticized Plaifbiffher efforts with regard to the newsletter
or directed her to alter the newsletter, and dyggioved each weekly newsletter in advance of its
release. (Def. 56.1 1 616.)

" According to Defendant, Plaintiff wassgonsible for obtaining a new vendor to work
with Defendant to produce signs for all of therss, but Copeland had not seen any information
on the vendor, materials, or scope of thegubj (Def. 56.1  161.) Plaintiff worked on the
signage program with the IT departmentl. 88.1 § 625.) Peter Heil, a salesman who had
represented the program’s vendortbe project, testified thatehproject ran into technological
problems, and that the fault lay with Defendahr slepartment, not with Plaintiff. (Heil Dep.
13:6-54:17, 61:18-23.)

® Plaintiff disputes that the fitting room stegdroject was ever assigned to her. (Pl. 56.1
1 598.) The project was agsed to and managed by Pursing Buyer Kassin, an employee
named Virginia Moraweck and D’Amico, tiigrector of New Store Development and
Construction. (PIl. 56.1 1 599.) When Plaintiffsrasccused of neglecting this project as part of
her probation, she contacted D’Amico and learnatittie project had not even been approved.
(Pl. 56.1 § 603.) Copeland admitted during his dgiposthat the fitting room stools project was
managed by other§Copeland Dep. 186:23-187:25.)

® Copeland criticized Pliifi’'s poor performance reganaj the “Email Pads” project.
(PIl. Ex. 48.) Itis unclear from the record whkiat project was or wat was inadequate about
Plaintiff's performance. According to PlaififiCopeland had expressed his satisfaction with
Plaintiff's work on this project verbally and writing prior to these criticisms. (PI. Dep.
442:24-443:10; PI. Ex. 56.)

21



commerce warehoug®. (Def. 56.1 { 159.)

According to Defendant, after Copeland shdrsdconcerns, Plairftibegan to object to
the manner in which Copeland conveyed this infittan and expressed her belief that Copeland
was not partnering with her or supporting bad nothing he said was positive. (Def. 56.1
1 163.) Plaintiff asserts thalhe did not respond defensively, theat, to the contrary, her
complaints were caused by Copeland’s “contriving critiques,” cutting off contact with her, and
verbally abusing her when they did intera@®l. 56.1  163.) Plaintiff told Thoma, I.G. and
Raymond about this sudden and severe shiftdpyeaind, and notes that it occurred only after
her complaint on behalf of Corigtia against Copeland. (Pl. 56.1 7 163.)

m. Meeting Regarding the PIP

On September 28, 2010, Copeland and Thoma mietRAaintiff to advise her that her
performance was not up to Defendant’s stasisland placed her on probation. (Def. 56.1 { 165;

PIl. 56.1 § 165.) According to Plaintiff, prior tleis meeting, Plaintiff met with Thoma, and

19 plaintiff and others werassigned to clear a portiontbie 700 building, a warehouse
and distribution center. (Pl. Dep. 361:21-363:100peland had learned from Thoma that
Plaintiff acted like a tyrant in supervising tipgoject, yelling and screaming at employees and
belittling them. (Def. 56.1 11 159-62Plaintiff dispués that she acted in this manner and
argues that she was never criticized for her condumnnection with thigroject at the time it
occurred. (Pl. 56.1 1 162.) The contrary, the warehouse direcfédKyle wrote an email to
Copeland, I.G. and Raymond stating:
Lori Ellis is truly amazing. Sh&vorked so hard on coordinating
and following up on clearing out tHetures and trash, and then
coming over at the end of last week to make sure that the north
40,000 sq feet of the 700 building [i.e. the warehouse] was clean
and the south 60,000 was reorganized. This was a major task and
she got it done withithe timeframe allotted. | was shocked when |
saw the progress yesterday. Lori is #1 in my book.

After receiving this email, G. replied that Plaintiff dhdone a “[g]reat job!!!” id.)

1 On September 21, 2010, Plaintiff's adistrative assistant, Christina Coloreo,
resigned from Century 21. (Def. 56.1 Y 164; Pl. 36164.) Plaintiff claims Coloreo departed
for a significant raise in pay. (Pl. 56.1 T 16Agcording to Defendant, Coloreo left because of
the way Plaintiff treated her. (Def. 56.1 1 164.)
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Thoma gave her a “heads-up” that Copeland watotspgeak with her. (PIl. 56.1 § 166.) The day
before, Plaintiff had “set out writing for Thoma the difficulties [she] had been experiencing
with Copeland since having raised Corigliano’s sexual harassment concerns about him,” and
Plaintiff “assumed [that] it wasb@ut those difficulties” that Copeld wanted to meet with her.
(PI. Decl. 1 25.) Since Copelasdbehavior toward [P]laintiff had changed so markedly for the
worse after having complained about him atlibbest of someone e]send in light of his
tendency to generally fly off the hdle with others . . . [Plaintiff] gr[e]w fearful as to how he
would respond now that [she] had complaiabdut him on [her] own behalf’ regarding his
treatment following her complainn behalf of Corigliano, so shikecided that, before meeting
with him, she would discughke situation with 1.G. 1¢l.) Plaintiff met with 1.G. and Thoma and
discussed the abrupt detedtion of Copeland’s treatmeat her, and how Copeland’s
allegations were baseless amaitright ludicrous” in light oher performance under 1.G. (PI.

56.1 1 167.)

According to Defendant, when Thoma addigtaintiff that Thoma and Copeland would
be meeting with Plaintiff to review her perfornt issues and areas that Copeland wanted to see
improved, Plaintiff became upset, calling Copelatichather f***er,” and demanded to see I.G.
(Def. 56.1 1 166.) During the meeting with |&d Thoma, Plaintiff stated that she did not
understand how she could not béndpa good job after 13 years andnted to return to working
for I.G. (Def. 56.1 1 167.)

During the September 28, 2010 meeting witp&and and Thoma, Plaintiff was given a
copy of the PIP and advised that she needé@dpoove her performance to avoid termination.
(Def. 56.11 168; PI. 56.1 1 168.) Plaintiff claithat Copeland read the document out loud and

refused her request for details, examples ordéetities of those she had “issues” with. (PI.
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56.1 1 169.) According to Defendant, Copeland regteseveral examples of what he viewed as
Plaintiff's unsatisfactory perfonance, including the trust agdnflict issues with the GSMs,
Coordinators, and key senior leasleaind her failure to take ammtability for or learn from her
mistakes. (Def. 56.1 1 169.) Copeland also R&ntiff that her performance on certain
projects was unacceptabldd.(f 170.) Plaintiff refused to sign a copy of the PIP. (Def. 56.1
1171; Pl.56.1 § 171.) Plaintiff asserts th&t skercised her right toot sign the document
because she disputed the grounds on whichsthased. (PIl. 56.1 §171.) However, Copeland
ultimately strong-armed her into signing the doeatrby threatening herithi termination if she
did not sign it. kd.) Copeland viewed Plaintiff's initial fesal to sign the PIP as an example of
Plaintiff's refusal to take responsibilityrftier own shortcomings. (Def. 56.1 § 171.) He
believed Plaintiff had a diffidutime accepting constructive criticism and making the requested
changes. I¢l. 1 172.) He viewed her performance asttuing to deterioratafter she was put
on probation. 1¢l.)

Plaintiff asserts that Copeld requested changes outefaliation but she nonetheless
worked diligently to comply with Copeland’sqeirements. (Pl. 56.1 § 172.) Copeland offered
her no constructive criticism, and her performeada not continue tdeteriorate since it had
never been deficient.d.) Plaintiff believes Copeland wastrimappy with anything she did after
she raised the issue about him asking Corigltardinner with Thoma of the human resources
department, in contrast to hisgrsatisfaction with her work,na that he embarked on a course
of retaliation leading tber termination. (Pl. 56.1 9 173.) Ria@if asserts that Copeland isolated
her by canceling store visits and business meetingsheitlnd refusing to nern her calls. (Pl.
56.1 1 630.) In one instance, Copeland did not retewveral of Plaintif§s calls, did not respond

to her email requesting a meeting, told her lendit have time to meet when she visited in
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person, and cancelled her scheduled meetingthemdcriticized her for not obtaining his
approval on a “sign shop manual” before pagsi along. (PIl. Ex. 59.) When Copeland did
meet with Plaintiff to “touch-base” on her progsethe meetings “playealit as what [P]laintiff
came to call ‘beatdowns.” (Pl. 56.1 1 630.)

According to Defendant, Plaintiff neverlamwledged that she was in an entirely
different role, reporting to a diffent supervisor who had differeexpectations and continued to
go to I.G. with problems or complaints aftex stopped supervising her. (Def. 56.1 {1 176.)
Plaintiff asserts that she und&sd her new role, how it differed;ho her new direct supervisor
was, and what the expectations were of lfet. 56.1 § 176.) She claims that she continued to
meet with I.G. because she continued to ref@oinim on certain projects and that it was only on
September 28, 2010, that she specifically approached I.G. regarding her issues with Copeland.
(Pl. 56.1 1 176.)

n. Plaintiff's Medical Leave

On September 29, 2010, Thoma received a doctor’s note excusing Plaintiff from work
through October 1, 2010. (Def. 56.1 § 177; PI. 56.1 1 1RlaNtiff states that she worked from
home during this time. (PIl. 56.1 1 207.) Pldinthereafter remained out of work on the advice
of her doctors until November 1, 2010, wheaiftiff returned to work. (Def. 56.1 1 177-79;
PIl. 56.1 § 178.) Plaintiff claims that shessed work because she was anxious regarding

Copeland’s abusive treatment. (Pl. 56.1 1 177.)
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0. Plaintiffs Complaints Against Copeland

Plaintiff complained to Thoma that Copethwas treating her unfairly, and Thoma began
an investigation into Plaintiff's allegatiohs.(Def. 56.1 ] 208; PI. 56.1 § 208.) While Thoma
was conducting this investigati, she received a letter fraphaintiff's attorney, dated
October 28, 2010, alleging that Plafiihwas discriminated against as a result of her gender and
retaliated against for heomplaint against Copeland on bel&lfCorigliano. (Pl. Ex. 61.)

Thoma interviewed 29 employees and reviewetherous documents as part of her
investigation. (Thoma Decl. 1 41.) Plédihdeclined to be interviewed.ld.) Thoma concluded
that there was no evidence to supptiaintiff's allegations thashe was harassed or retaliated
against by Copeland, was denied a promotion teddar of Stores, or was discriminated against
on the basis of her gder. (Def. 56.1 1 212.)

According to Plaintiff, she declined to beernviewed because of thmherent conflict of

interest” arising out of “any effoby [Thoma] to investigate helirect supervisor” Copeland.

(PI. Decl. 1 38.) Plaintiff challenges the istigation on three groundg1) the investigation

report was created after Plaintiff had initiategdleproceedings against Defendant at the Equal
Employment Opportunity Comission, (2) the report was basad “witness statements” that

were not supported by primary materials, and (3) the witness statements are not credible, as the
statement attributed to Carpenter has beenaefioy Carpenter herself, the D’Agata statement
regarding the Rego Park opening is inaccuratettendtatement attributed to Chandra Santiago

must have been fabricated because Santiagesibring interviewed. (Pl. 56.1 1 210.)

2 According to Plaintiffjmmediately after Copeland toleer that her career was in
jeopardy, she began reporting Copeland’s mistreatment to Thoma. (PIl. 56.1 1 208; PI. Dep.
288:12-289:12.) According to Defendant, Plaingifomplaints began after she was advised
that she was going to be placed on probation. (Def. 56.1 1 208.)
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p. November 2010 Review

Plaintiff met with Raymond and Thomathe beginning of November 2010. (Def. 56.1
1 192; PI. 56.1 1 192.) According Plaintiff, she explained@peland’s mistreatment of her
following her conversation with Thoma regargithe sexual harassmeasgue on behalf of
Corigliano. (PI. 56.1 § 193.) Raond asked Plaintiff if she had known that Copeland had taken
all of his GSMs to dinner, andeheplied that she had notd.j Plaintiff then reviewed her
employment history with Defendg including her promotionsnd positive reviews, and asked
Raymond how she was suddenly subjected to numerous criticisms and placed on a 60-day
performance warning.ld.) During the meeting, Plaintiff dinot acknowledge that she needed
to improve her performance, because she felt itieisms were retaliatory and fabricated, rather
than genuine feedback.(PI. 56.1 1 194.)

On November 8, 18, and 23, 2010, Copeland amimBEhmet with Plaintiff to discuss her
performance and probationary goals. (Def. 56.1 1 199; PI. 56.1 1 199.) Plaintiff asserts that
these meetings merely consisted of Copeland summarily condemning everything she did,
ignoring her requests for particusaiand browbeating her. (B6.1 1 199.) Defendant asserts
that during these meetings, Copeland reviewathiff’s projects in dethand provided her with
feedback. (Def. 56.1  199.) At the Naueer 8, 2010 meeting, Copeland expressed his
disappointment in the weekly newsletter asdk ot look professional, and noted that the new
store sign project did not occur on a timely bagDef. 56.1 1 202—03.) dhtiff asserts that
Copeland’s dissatisfaction with the newslettgis not genuine since he had not previously

complained, and that the signage program wésydd because Copeland himself required more

13 Defendant contrasts Plaintiff's reaction tattbf Corigliano. Corigliano had also been
placed on a PIP, but after making a sincere eféonnprove her performance, Corigliano was
taken off her PIP and promoted to Generalé&iManager of DefendantBrooklyn store. (Def.
56.1 111 197-98.) Plaintiff disputes that theseasions can be compared. (PI. 56.1 { 195-98.)
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time to review and approve part of the proje@l. 56.1 1 202—03.) At the November 18, 2010
meeting, Copeland stated he did hio¢ Plaintiff's format for tle presentation of the stockroom
standards project and that it was monthstieekchedule. (Def. 56.1 § 204.) According to
Plaintiff, the project was completed priorttee meeting and the format was modeled on an
appraisal form created by Copeland. @8.1 § 204.) At the November 28, 2010 meeting,
Copeland told Plaintiff that héought her leadershipifik in overseeing ta preparation of the
merchandise manuals was poor and that theuala needed to be more structured and
organized. (Def. 56.1 1 205.) According to Ridi, Copeland himself had ordered that the
project be placed on hold, but had approved tlgroof the book that was already prepared.
(PI. 56.1 11 200(b), 205.)

g. Plaintiff's Termination

By the beginning of December, Copeland codetlithat he did not believe that Plaintiff
had satisfactorily improved her performancerat her probationary goals. (Def. 56.1 { 206.)
However, Defendant was willing to extend Plaingffirobationary period as she had been out of
work for medical issues.ld.) Plaintiff declined the extension, (Def. 56.1 { 207; PI. 56.1 § 207),
because she felt it was unnecessary since shedradd from home during those absences, (PI.
56.1 1 207.)

Plaintiff was terminated on December 17, 2010. (Def. 56.1 1 213; PI. 56.1 § 213.)
Plaintiff argues that Copeland’s decision waseitaliation for her speaking to Thoma on behalf
of Corigliano. (Pl. 56.1 1 214.) According tofPedant, Copeland decidéalterminate Plaintiff
because she failed to improve her performancdailadi to take responsitty for her actions
and deficiencies in work product. (Def. 56.1 1 214.)

In May 2011, Copeland left Defendant’s oy for personal reasons. (Def. 56.1 § 102;

Pl. 56.1 1 102.) After reviewing a number ohdamlates, Defendant offered the job to Karen
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Peters, who was Senior Vice Presiland Director of Stores 8aks Off Fifth Avenue Outlet
Stores. (Def. 56.1 1 104; PI. 56.1 1 104.) Redecepted the position, but after Saks made a
counteroffer, she decided to remain at Sgkef. 56.1 1 105; PI. 56.1 1 105.) Defendant then
hired Larry Mentzer, the District Vice President of Madyfetro NYC District. (Def. 56.1

1 106; Pl. 56.1 1 106.)

[I. Discussion
a. Standard of Review

Summary judgment is proper only wheonstruing the evidence in the light most
favorable to the non-movant, “theieno genuine dispute as toyamaterial fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢a)also Kwong v. Bloomberg
--- F.3d ---, ---, 2013 WL 3388446, at *4 (2d Cir. July 9, 20Rdd v. N.Y. Div. of Parqlé78
F.3d 166, 174 (2d Cir. 2012). The role of the t@unot “to weigh the evidence and determine
the truth of the matter but to determine whether there is a genuine issue foiGidfi'v.

Averill Park Cent. Sch. Dist. Bd. of Edud44 F.3d 158, 162 (2d Cir. 2006) (quotigderson

v. Liberty Lobby, Inc.477 U.S. 242, 249 (1986)). A genuigsue of fact existwhen there is
sufficient “evidence on which the jury calteasonably find for the plaintiff. Anderson477

U.S. at 252. The “mere existence of a scintill@adtlence” is not sufficient to defeat summary
judgment; “there must be evidence on which the jury could reasofiatlfipr the plaintiff.” Id.

The court’s function is to decide “whethafter resolving all ambiguities and drawing all
inferences in favor of the nonawing party, a rational juror couldnid in favor of that party.”

Pinto v. Allstate Ins. Cp221 F.3d 394, 398 (2d Cir. 2000). The Second Circuit has “cautioned
that ‘[wlhere an employer acted with discrimingtantent, direct evidere of that intent will

only rarely be available, so affidavits atkelpositions must be carefully scrutinized for

circumstantial proof which, if beNed, would show discrimination.”Taddeo v. L.M. Berry &
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Co, --- F. App’X ---, ---, 2013 WL 1943274, at *1 (2d Cir. May 13, 2013) (quoGogzynski v.
JetBlue Airways Corp596 F. 3d 93, 101 (2d Cir. 2010)).

b. Gender Discrimination

Plaintiff claims that Defendarfidiled to promote her to the 2ictor of Stores position in
October 2008 because of her gender afation of Title VI, NYSHRL and NYCHRL* Title
VIl prohibits an employer from discriminatingdainst any individual with respect to [her]
compensation, terms, conditions, or privilegesmployment, because of such individual’s race,
color, religion, sex, or national origin.” 42S.C. § 2000e-2(a)(1). Thus, “[a]n employment
decision . . . violates Title VII when it isdsed in whole or in paon discrimination.”
Holcomb v. lona Colleges21 F.3d 130, 137 (2d Cir. 2008) (quotigingold v. New YorkK366
F.3d 138, 152 (2d Cir. 2004)).

Title VII claims are assessed using the burden-shifting framework established by the

Supreme Court iMcDonnell Douglas Corp. v. GregAll U.S. 792 (1973). See Dowrich-

4 In her Complaint, Plaintiff claimeithat she was denied the promotion on two
occasions: (1) in October 2008 when Defendant hired Gittler on an interim basis, and (2) in
March 2009 when Defendant hired Copelandhénmemorandum in opposition to Defendant’s
motion, however, Plaintiff clarified that she shotlave been hired instead of Gittler in October
2008. (Pl. Opp’'n 36-37, 49.) Had she been hirsttad of Gittler, she would have been given
the opportunity, as Gittler was, of proving hefseld transitioning into the permanent position.
(Id.) Thus, Plaintiff does not arguleat she should have been hired instead of Copeland.
Instead, she argues that Copelamngenshould have been considered.

1> The burden of proof and production &mployment discrimination claims under Title
VIl and the NYSHRL are identicaHyek v. Field Support Servs., Ind61 F. App’x 59, 60 (2d
Cir. 2012) (“Claims brought undéine NYSHRL ‘are analyzed id&oally’ and ‘the outcome of
an employment discrimination claim made pursuant to the NYSHRL is the same as it is
under . . . Title VII.”” (alteation in original) (quotingmith v. Xerox Corp196 F.3d 358, 363 n.
1 (2d Cir. 1999))). Therefore, PlaintiffGtle VIl and NYSHRL discrimination claims are
analyzed together for purposestlois motion. “[Clourtsn this circuit haveyet to adopt a test
for analyzing failure to promote claims umdiee broader and mofideral NYCHRL.” Davis-
Bell v. Columbia Uniy.851 F. Supp. 2d 650, 679 (S.D.N.Y. 2012) (citGegmpbell v. Cellco
Partnership 860 F. Supp. 2d 284, 297-98ppeal dismissedAug. 14, 2012)see generally
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Weeks v. Cooper Square Realty, Ire.F. App’x ---, ---, 2013 WL 4437071, at *1 (2d Cir.
August 21, 2013) (applyingicDonnell Douglagramework to gender discrimination clainyy

v. New York City Hous. Dev. Corg94 F. App’'x 122, 125 (2d Cir. 2012) (applyiNgDonnell
Douglasframework to failure to promote claimlnder the framework, a plaintiff must first
establish a prima facie case of discriminati&b. Mary’s Honor Ctr. v. Hick$509 U.S. 502, 506
(1993);see also Dowrich-Weeks- F. App’x at ---, 2013 WL 4437071 at *1. Plaintiff's burden
at this stage is “minimal.’'Holcomh 521 F.3d at 139 (quotirtdicks 509 U.S. at 506). If
Plaintiff satisfies this initial bureh, the burden then shifts to Deflant to articulate a legitimate,
nondiscriminatory reason for its actiondicks 509 U.S. at 506—0Ruiz v. County Of

Rockland 609 F.3d 486, 492 (2d Cir. 2010). Defendahtisden “is not a particularly steep
hurdle.” Hyek v. Field Support Sery§02 F. Supp. 84, 93 (E.D.N.Y. 2010). It “is one of
production, not persuasion; it ‘can invelno credibility assessment.Reeves v. Sanderson
Plumbing Prods., In¢530 U.S. 133, 142 (2000) (quotikficks, 509 U.S. at 509). If Defendant
offers a legitimate, nondiscriminatory explanatfor its action, summary judgment must still be
denied, however, if Plaintiff can show that “tedence in plaintiff's favor, when viewed in the
light most favorable to the pldiff, is sufficient to sustain a asonable finding that [the adverse
employment action] was motivated at leiaspart by [gender] discrimination.Adamczyk v.

N.Y. Dep'’t of Corr. Servsd74 F. App’x 23, 25 (2d Cir. 2012) (quotimgmassi v. Insignia Fin.

Mihalik v. Credit Agricole Cheuvreux N. Am., In€15 F.3d 102, 108-09 (2d Cir. 2013)
(explaining that the NYCHRL requs that “its provisions ‘beonstrued liberally for the
accomplishment of the uniquely broad and remedial purposes thereof, regardless of whether
federal or New York State civil and human riglaa's . . . have beeso construed™ (quoting
N.Y.C. Admin. Code § 8-130)). Thereforeist@ourt will use thditle VIl and NYSHRL
standards as a guide in anahgPlaintiffs NYCHRL failure topromote claim, while “keeping
the NYCHRL'’s more liberal standards in mindJavis-Bell 851 F. Supp. 2d at 679¢e also
Campbell,860 F. Supp. 2d at 297-98
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Grp., Inc, 478 F.3d 111, 114 (2d Cir. 20073ge also Univ. of Texas Sw. Med. Ctr. v. Ngssar
570 U.S. ---, ---, 133 S. Ct. 2517, 2522-23 (201Bn(employee who alleges status-based
discrimination under Title VII need not show thia¢ causal link between injury and wrong is so
close that the injury would ndiave occurred but for the ac®o-called but-for causation is not

the test. It suffices instead to show that the motive to discriminate was one of the employer’s
motives, even if the employer also had othesful motives that were causative in the
employer’s decision.”)Edwards v. Huntington Union Free Sch. Disto. 11-CV-1408, 2013

WL 3785620, at *5 (E.D.N.Y. July 18, 2013) (explizg the burden shifting analysis for Title

VIl claims).

Defendant argues that Plafhtannot establish that she had the necessary qualifications
for the position, and, even if she could establighgo@lifications, she cannot show that the hired
individual was less qualified. (Def. Mem. 27-32.) For the followessons, viewing all the
evidence in the light most favorable to Pldinthe Court finds that Plaintiff has presented
sufficient evidence from which a reasonablg joould find that Rlintiff suffered gender
discrimination based on Defendarfiéslure to promote her to thtemporary Director of Stores
position in October 2008.

i. Plaintiff's Prima Facie Case

To establish a prima facie case of emplentdiscrimination based on a failure to
promote claim under Title VII, a plaintiff mushew that (1) she is a member of a protected
class, (2) she applied and was qualifiedgfqosition for which the employer was seeking
applicants, (3) she was not selected for the posiaind (4) that the failure to promote occurred
under circumstances giving rise to afenence of discriminatory intenSee Yu494 F. App’x at
124-25;Tanvir v. N.Y.C. Health & Hosps. Corg80 F. App’x 620, 621 (2d Cir. 2012);

Lomotey v. Conn.—Dep’t of TransB55 F. App’x 478, 480 (2d Cir. 2008andor v. Safe
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Horizon, Inc, No. 08-CV-4636, 2011 WL 115295, at ¢B8.D.N.Y. Jan. 13, 2011). “Although
plaintiff’'s burden at the prima facie stagamnsimal, [s]he must mvide some competent
evidence that would be sufficient to permit aagaél finder of fact to infer a discriminatory
motive.” Dent v. U.S. Tennis Ass’No. 08-CV-1533, 2011 WL 308417, at *4 (E.D.N.Y. Jan.
27, 2011). Defendant concedes that Plaintiff hesbéshed the first anthird elements of her
prima facie case. (Oral Arg. 3G—21.) Plaintiff has established that she is member of a
protected class based on her genslatisfying the first elemenSee Alexander v. City of New
York No. 11-CV-4638, 2013 WL 3943496, at *6 (E.D.NJuly 23, 2013) (“There is no dispute
that plaintiff, as a female, is a member gfratected class.”). laddition, Plaintiff was not
promoted to the Director of Storpssition, satisfying the third elemertbee Sande2011 WL
115295, at *9 (finding third element establislveakere plaintiff was not selected for the
position). Defendant argues that Plaintiff diot apply for the position and, in any event, was
not qualified for the position. Dafedant further argues that Plafhtannot show that the failure
to promote her occurred under circumstancesgivise to an inference of discrimination.

1. Plaintiff's Application and Qu alification for the Position
A. Plaintiff's Application

In order to establish the@sond element of her primadie case, a plaintiff must
demonstrate that she applied and was qudlffie a position for which the employer was
seeking applicantsSee Yu494 F. App’x at 125 (listing secomtement as requiring the plaintiff
to establish that he “applied and was qualifier a job for which the employer was seeking
applicants” (citation omitted))Although a plaintiff generally mugiie a formal application in
order to demonstrate that stpphed for the higher position, a ptaiff's informal notification to
her supervisors of her interest in the positiosuicient where the “(1) the vacancy at issue was

not posted, and (2) the employee either had (&noaledge of the vacancy before it was filled
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or (b) attempted to apply for it through infieal procedures endorsed by the employer.”
Petrosino v. Bell At.385 F.3d 210, 227 (2d Cir. 2004) (findithat, although the plaintiff may
have been excused from filing a timébymal application for the officiamanager vacancies, she
was not excused from “informally applying foretpositions by telling lresupervisors that she
wished to be considered for tleethree official manager openingssge also Harding v.
Wachovia Capital Markets, LLQNo. 10-CV-3496, 2012 WL 4471543, at *7-8 (S.D.N.Y.

Sept. 21, 2012) (holding that pl&ihpresented sufficient evidende establish that he applied

for the position where he expressed intereghénposition and the parsi@isputed whether the
position was formally posted)pnes v. W. Suffolk Bogd¢o. 03-CV-3252, 2008 WL 495498, at
*10 (E.D.N.Y. Feb. 20, 2008) (“[A]pplying for or expi@Rg interest in a geific position is a
condition precedent to establishing a prima faeige for a failure to hire/promote claim&jf'd,
330 F. App’x 329 (2d Cir. 2009%50ss v. BernierNo. 05-CV-9592, 2007 WL 423966 (S.D.N.Y.
Feb. 7, 2007) (finding that the informal amaliion process followed by the plaintiff was
sufficient because it was condoned by the defat)d Defendant does not argue that the
informal procedure followed by Plaintiff would nbave been sufficient to establish that she
applied for the position. Insteddefendant argues that Plaifitlid not timely apply for the
position because she did not exprasg interest in the Director &tores position until March or
April 2009, at least two to thremonths after Copeland had already been hired. (Def. Mem. 27
n.4.) However, according to Plaintiff’'s depositi@stimony, she first approached I.G. about the
Director of Stores position two yga after Jasner was terminated and before Gittler was selected
for the position. (PIl. Dep. 171:7-172:24.) She algoressed her interastthe position to
Raymond. (Pl. Dep. 171:19-173:6.) Thus, theregisrauine dispute of nberial fact as to

whether Plaintiff applied for thBirector of Stores position.
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B. Plaintiff's Qualifications

Defendant argues that Plaintiffas not qualified to be Diotor of Stores. The Second
Circuit has held that in order to establish thta¢ was qualified for thgosition, a plaintiff must
establish “basic eligibility for the position at issuéulicino v. New York City Dep’t of
Homeless Serys580 F.3d 73, 81 (2d Cir. 2009) (quotiBkattery v. Swiss Reinsurance Am.
Corp, 248 F.3d 87, 91-92 (2d Cir. 200&¢rt. denied534 U.S. 951 (2001)). Eligibility
requirements are defined by the employer, and atgfa subjective belief that she is qualified
for the position is not sufficientSee Aulicinp580 F.3d at 81 (analyry whether the plaintiff
was qualified for the position based on the qualiitces listed in the employer’s job posting);
Williams v. R.H. Donnelley, Corp368 F.3d 123, 127 (2d Cir. 2004) (explaining that “being
‘qualified’ refers to the criteria themployer has specified for the position'WWorkneh v. Pall
Corp.,, 897 F. Supp. 2d 121, 131 (E.D.N.Y. 2012) (dismgglaintiff's failureto promote claim
because he failed to establish that he gquasified for either position he sought, and, “in
determining whether a plaintiff has met pisma facieburden of demonstrating he was qualified
for a position, being qualified refers to the criteria the employer has specified for the positions,
and a plaintiff’'s subjective belief he is quedd will not suffice” (internal quotation marks
omitted) (quotingWilliams, 378 F.3d at 127)Antunes v. Putnam/N. Westchester Bd. of Co-op.
Educ. ServsNo. 09-CV-3063, 2011 WL 1990872, at *5 (S.D.N.Y. May 19, 2011) (“In
determining whether an employee who applied for and was denied a promotion to a particular
position was ‘qualified’ for that position, the Secddidcuit has held that ‘being qualified’ refers
to the criteria the employer has specified fa plosition.” Accordingly, i order to establish a
prima facie case of discrimination, [Plaintiff] m$tow that [[he met the defendant’s criteria for
the position.”” (alterations in original) (citations omitted§jf'd sub nom.482 F. App’x 661 (2d

Cir. 2012);Herschman v. City Univ. of New Yoi%o. 08-CV-11126, 2011 WL 1210200, at *10
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(S.D.N.Y. Feb. 28, 2011) (“Turnintyp the second element opama faciecase, ‘[w]hether an
individual is ‘qualified’ for a job must besaessed in relation to the criteria the employer has
specified for the position, not criteria that se@@sonable to the litigant, or to this Court.”
(quotingSarmiento v. Queens College CUN86 F. Supp. 2d 93, 97 (E.D.N.Y. 2005)gport
and recommendation adoptedo. 08-CV-11126, 2011 WL 1210209 (S.D.N.Y. Mar. 29, 2011).
To satisfy this element, a plaintiff must demonstrate that she possessed “the basic skills
necessary for performance of the joltierschman2011 WL 1210200, at *10.

At the time Plaintiff sought the promotiontioe Director of Stags position, Defendant
did not have an official job description fibre position. (Pl. 56.1 {1 589.) The parties agree
that the duties of the Director of Stores inclddeesponsibility for and oversight of all of the
individual Century 21 stores, including the Geh&tare Managers who run each of the stores,
providing a strategic vision andgpl for the overall growth ancgansion of the business, and
supervising the top Human Resources pers@eatury 21.” (Def. 56.1 § 55; PI. 56.1  55.)
According to Raymond, the Director of Storeas required to have “experience managing large
and high-volume retail stores, preferably withltiple locations, preparing and meeting budgets,
the ability to design and implement largalscimprovements and proven leadership and
motivation skills,” and to “have the ability to déep and implement a plan for the growth of the
Company and the strengthening of the Centurprahd. (Def. 56.1 1 59.) Defendant admits,
however, that it did not requireahthe Director of Sires have all of these qualifications at the
time it hired Gittler. Raymond based his decidimhire Gittler upon the imminence of the
fourth quarter and Gittler's having been both available and not “someone off the street,” but

instead someone who “knows the people” aral“baen here.” (R. Gindi Dep. 99:11-21.)
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At the time of Gittler’'s selection, Plainti¥fas available and was more familiar with the
Century 21 staff than Gittler, as she had workeedCentury 21 for almost twice as long as
Gittler, and, while Gittler had not worked for Centt 21 in four years, Plaintiff had worked for
Century 21 for 11 years continuously. Although Rti#i had not managed a Century 21 store or
any other high-volume store, Plafhhas presented evidence that she met some of Defendant’s
other requirements for the Directof Stores position. As SemiMerchandising Coordinator,
Plaintiff had “responsibility for training and deloping store managers,” and she exercised
“dotted-line supervisory authity” over the General Store Managers.” (Pl. 56.1 1 255, 261.)
She was involved in hiring employees and supervisedlerical staff and Coordinators. (PI.
56.1 1 49, 290, 292, 420; PI. Decl. 1% Plaintiff visited the various stores, assessed
merchandizing issues and worked to communiaateeffectuate 1.G.’gision across numerous
stores and constituencies. (Pl. 56.1 T 2814)though Defendant maintains that Plaintiff did not

yet have experience supervising more th&waclerical employeestaining and developing

1% plaintiff also argues that she was plaiedharge of a multi-million dollar budget.
(Pl. Opp’n 38 n.42.) However, Plaintiff did n@ssume this role uhApril 2009, six months
after Gittler was hirednd three months after Copeland wwaed. (Pl. Dep. 98-99.) Plaintiff
did not have responsibility for a multi-million dollar budget in 2008 when she sought the
promotion to the Direcrr of Stores position.

17 Defendant argues thBtaintiff's deposition tetimony regarding the new
responsibilities she assumedSenior Manager of Operations, to which she was promoted on
June 1, 2010, further emphasizes her lack of qoatitins, because she necessarily did not have
those responsibilities or experiences when Gitties hired as interim Director of Stores. (Def.
Reply 8-9.) Plaintiff testified that in herweosition, she, among other things, held one-on-one
meetings with store managers, attended géstrge manager meetings and capital meetings,
exercised more responsibility aveach store, and proposed ideas to streamline operations. (PI.
Dep. 143-45, 350-54, 433-34, 499, 612-14, and 559—-6%pulgh Plaintiff may not have
exercised these specific job pessibilities in 2008, Plaintiff hgsresented evidence that she did
exercise some authority over the general masaafethe time she allegedly applied for the
Director of Stores position.
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store managers or hiring employees, these are dibmgues of fact thatust be determined by
ajury.

In addition, Plaintiff has presented eviderthat she actually performed the job of
Director of Stores temporarilgr at least assumed many of teeponsibilities, wh the consent
of Raymond and 1.G. Plaintiff s&ified that she took on the resporilgiles of Director of Stores,
with the support of Raymond and I.G., until anotbeector of Stores could be hired, and that
the Gindis agreed, expressing confidence mabdities and thanking her. (Pl. Dep. 184:3—
185:14.) Coordinator Sewere tiied that during hetenure when the Director of Stores
position was unoccupied, Plaintifsumed some of its responsitids; that, on these occasions,
she was at meetings in which 1.G. specificafigtructed the Coordinators, GSMs and other
attendees that Plaintiff would step in while #garch for a new Director of Stores proceeded;
and that she was also advisg#dlaintiff's responsibilitiedy I.G. (Sewere Dep. 95:18-96:11,
110:6-14:12.) Coordinator Bigordstdied that when there wekecancies for the Director of
Stores position, she was similarly instrucbgcher direct supervisor, DMM Aqualino, who
stated that Plaintiff was conveying the direaders of I.G. (Bigord Dep. 84:11-85:23, 93:17—
95:22.}® See Zakre v. Norddeutsche Landesbank Girozen8a&F. Supp. 2d 483, 507
(S.D.N.Y. 2005) (holding that gintiff had demonstrated thatesimet the basic qualifications for

treasurer, the promotion she sought, becaesexperience arglalifications were

18 |n addition to her own testimony and tis&Coordinators Sewere and Bigord, Plaintiff
has submitted an email she sent to Raymond andhlvhich she states thatis her “turn to
support [them]/Century to get through this timarid that “[w]e will as a team do our best to
step up and not let anything falftlugh the cracks. (Pl. Ex. 319he tells them both to “[p]lease
count on [her] for whatever [they] need.ld) Raymond thanked her, stating “[w]e really
appreciate it.” Id.) A jury could conclude, as Plaintérgues, that the emails refer to the
arrangement Plaintiff testified to, namely that she would “support [them]” by assuming some of
the responsibilities of thBirector of Stores.
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acknowledged by her colleagues and she had prdyibekl the position of treasurer and served
as acting treasurer while tdefendant sought a replacemenargas v. Chubb Grp. of Ins.
CompaniesNo. 99-CV-4916, 2002 WL 31175233, at *4[AN.Y. Sept. 30, 2002) (finding that
the plaintiff had establishedahshe was qualified for the protion because she “had many of
the requisite qualificationsnd much of the requisite expence,” and she was already
performing many of the duties of the positioByennan v. City of White Plain67 F. Supp. 2d
363, 372-73 (S.D.N.Y. 1999) (holding that thet that plaintiff, following Deputy
Commissioner’s departure, “reportedly assdmeny of his job duties until a successor was
chosen” renders plaintiff's “qualificatiorfer the Deputy Commission@osition . . . a live

issue”).

Defendant has presented contrary evidenceatitig that Plaintiff never acted as interim
or acting Director of Stores and that, in factyas Stacy Brasner, the General Store Manager of
the Cortlandt Street Century 21 store, who filled in as the Director of Stores on a temporary
basis. (Def. Mem. 28 n.3; R. Gindi Dep. 48:129558:25-61:10.) It is ndor this Court to
decide whether to credit&htiff's version or Defendai# version of the factsSee In re
Fosamax Products Liab. Litig707 F.3d 189, 194 n.4 (2d Cir. 2013) (“[T]he general rule
remains that ‘a district court may not distitea witness’s depositioiestimony on a motion for
summary judgment, because the assessment ivhi@sw/s credibility is a function reserved for
the jury.” (quotingFincher v. Depository Trust and Clearing Carp04 F.3d 712, 725 (2d Cir.
2010)),cert. denied569 U.S. ---, 133 S. Ct. 2783 (201B)ijfort v. Prevete No. 10-CV-4467,
2013 WL 519041, at *5 (E.D.N.Y. Feb. 13, 2013) (“[Tredibility of witnesses is not to be
assessed by the court on a motion for summarynjetg Resolutions of credibility conflicts

and choices between conflicting vierss of the facts are matterg the jury, not for the court on
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summary judgment.” (citations and internal caimn marks omitted)). Defendant argues that,
even if Plaintiff served as acting Director&tres, she did so only for a short period of time,
(Def. Mem. 28), but the sigintance of Plaintiff's allege temporary assumption of
responsibilities is a questi best left for the jury, as it goesttee weight of Plaintiff's evidence.
See McClellan v. Smitd39 F.3d 137, 144 (2d Cir. 2006) (“Itassettled rule that ‘[c]redibility
assessments, choices between conflicting versibtige events, and the weighing of evidence
are matters for the jury, not for the court omation for summary judgnme.” (alteration in
original) (quotingFischl v. Armitage128 F.3d 50, 55 (2d Cir. 1997))). Though Plaintiff has not
established that she satisfied@lDefendant’s purported requirenteffior the Director of Stores
position, neither did Gittler, the individual choderfill the position ingtad of Plaintiff.

Plaintiff's burden at this st&gis minimal. Plaintiff ha provided evidence that she
assumed at least some of the Director of Stagggonsibilities while the position was vacant and
has thus provided sufficient evidence from wWh&creasonable jury could conclude that she
applied for and had the minimal qualificatidios the Director of Stores positiorfsee Antunes
2011 WL 1990872, at *5-6 (findingdhalthough plaintiff did notlemonstrate that he had
experience in “each area of knowledge, skill, ahility enumerated in [the defendant’s] job
description,” evidence demonstrating his expeaxeim the key areas was sufficient to establish
that he was qualified for the position “[g]iven that. the burden at the [prima facie] stagdeas
minimis).

2. Inference of Discrimination

In order to establish the fatrelement of her prima facie case, Plaintiff must establish
that she was denied the protion under circumstances givinige to an inference of
discrimination. See Chin v. Port Auth. of. N.Y. & N.885 F.3d 135, 151 (2d Cir. 2012)yroyo

v. New York Downtown HospNo. 07-CV-4275, 2010 WL 3861071 (E.D.N.Y. Sept. 28, 2010).
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Inference of discrimination “is aléxible [standard] that can Isatisfied differently in differing
factual scenarios.”Howard v. MTA Metro-N. Commuter R.R66 F. Supp. 2d 196, 204
(S.D.N.Y. 2011) (quotinghertkova v. Conn. Gen. Life Ins. C82 F.3d 81, 91 (2d Cir. 1996)).
“No one patrticular type of proas required to show thatié adverse employment action]
occurred under circumstances giving is&n inference of discriminationOfoedu v. St.

Francis Hosp. & Med. Ctr No. 04-CV-1707, 2006 WL 2642414, *14 (D. Conn. Sept. 13,
2006). This element may be established by evddhat the position was filled by an individual
who was not a member of the plaintiff's protettdass or that the position remained open and
the defendant “continued to seek a canidath plaintiff's qualifications.” Sandor 2011 WL
115295, at *8—9see also Lovell v. Maimonides Med. Cho. 11-CV-4119, 2013 WL 4775611,
at*12 n.23 (E.D.N.Y. Sept. 6, 2013]{t is possible to draw amference of discrimination
regarding a failure to promote claim where argiéiis rejected for a position which is later
filled by an individual outside of the plaintiff’'s protected class . . Dgbney v. Christmas Tree
Shops No. 10-CV-8734, 2013 WL 3820668, at *10 (S.D¢NJuly 24, 2013) (finding that the
plaintiff established an inferee of discrimination where the position she applied for, but did not
receive, was eventually filled by an im@lual outside her pretted class (citingimmerman v.
Assocs. First Capital Corp251 F.3d 376, 381 (2d Cir. 2001)phortt v. Congregation KTNo.
10-CV-2237, 2013 WL 142010, at *9 (S.D.N.Y. Jan2013) (“For claims brought under Title
VII, in order to raise an infence of discrimination at th@ima faciestage, it is typically
sufficient for a plaintiff to show that the position was filled by someone outside of his protected
class.”). Plaintiff has provided evidence that, adtez initially expressed interest in the Director
of Stores position, Defendant offered the positio Gittler, an individual outside of her

protected class. Plaintiff has presented sufficemdence to establish there are genuine issues
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of material fact as to the existence gframa facie case of gender discrimination based upon
Defendant’s failure to promote her teettemporary Director of Stores position.

ii.  Non-Discriminatory Explanation

Defendant claims that Plaintiff lacked thecessary experience for the Director of Stores
position and that Gittler had suparigualifications because he had previously served as a GSM
with Defendant. Thus, Defendant has offered legitimate, non-discriminatory reasons for its
decision not to promote PlaintifiSee Antune011 WL 1990872, at *7 (iding that defendant
satisfied its burden to provide a legitimatendiscriminatory reason for failing to promote
plaintiff by demonstrating that the person stte was better qualified for the positioSgndor
2011 WL 115295, at *9 (holding thdefendant’s contention thatgphtiff lacked the necessary
interpersonal skills and attention to detadjuired for the seniatirector position was a
legitimate, non-discriminatory reason ftg decision not to promote plaintiff).

iii. Pretext

To avoid summary judgment, a “plaintiffm®t required to show that the employer’s
proffered reasons were false or played no irotbe employment decision, but only that they
were not the only reasons and ttied prohibited factowas at least one of the ‘motivating’
factors.” Holcomh 521 F.3d at 138 (quotingronin v. Aetna Life Ins. Co46 F.3d 196, 203 (2d
Cir. 1995));see also Nassab70 U.S. at ---, 133 S.Ct. at 25ZBarcia v. Hartford Police Dep;t

706 F.3d 120, 127 (2d Cir. 2013).A plaintiff “can demonstrate pretext with direct evidence . . .

19 Defendant argues that Ritff cannot survive summary judgment because she cannot
demonstrate that her qualifications were “so s@péto the credentials of Gittler. (Def. Mem.
29; Def. 56.1 1 83.) “A plairffimay defeat summary judgmewhen his employer rebuts the
prima facie case by coming forward with su#ict evidence from which a reasonable juror
could conclude that hisedentials are so superior to the @mtihls of the pem selected for the
job that no reasonable person, in the exercisepértial judgment, could have chosen the
candidate selected over the ptéfrfor the job in question.”Dent v. U.S. Tennis Ass’'No. 08-
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or with indirect or circumstantial evidenceBagley v. J.P. Morgan Chase & Cdlo. 10-CV-
1592, 2012 WL 2866266, at *12 (S.D.N.Y. July 12, 2012)r example, “[a] plaintiff may show
pretext by illuminating such weaknesses, implailises, inconsistenci incoherencies, or
contradictions in the employernsoffered reasons that wouldga doubt in the factfinder’'s mind
that the employer did not act for those reasomagley 2012 WL 2866266, at *12 (internal
guotation marks omitted) (quotir@arke v. Pacifica Foundatiorho. 07-CV-4605, 2011 WL
4356085, at *9 (E.D.N.Y. Sept. 16, 20119¢e also Reeves30 U.S. at 147 (“Proof that the
defendant’s explanation is unwytof credence is simply onerfa of circumstantial evidence
that is probative of intentional discrimination, ahthay be quite persuasive.”). A plaintiff may
also submit evidence of remarks made by the employer at or about the time of the adverse
action ‘to show that the decision-maker was raigd by the discriminatory sentiment expressed
in the remark.” ‘The more a remark evincadiscriminatory state of mind, and the closer the
remark’s relation to the alleged discriminatbsghavior, the more probaé that remark will

be.” Herbert v. City of New York48 F. Supp. 2d 225, 239 (S.D.N.Y. 2010) (quolingrassi

478 F.3d at 115%kee also Moccio v. Cornell Unj\889 F. Supp. 2d 539, 575-76 (S.D.N.Y.

CV-1533, 2011 WL 308417 (E.D.N.Y. Jan. 27, 2011ip{mns and interal quotation marks
omitted). However, Plaintiff does not seelptevent summary judgment on the strength of the
discrepancy in qualifications alon&ee Sandor v. Safe Horizon, |ngo. 08-CV-4636, 2011

WL 115295, at *9-10 (E.D.N.Y. Jan. 13, 2011) (fimglthat where plaintiff offered additional
circumstantial evidence, plaintiff did not neteddemonstrate that “rreasonable person” would
have selected her competita@ollins v. Cohen Pontani Lieberman & Pava2e08 WL
2971668, at *12 n.37 (S.D.N.Y. July 31, 2008) (explainirgg this only when “a plaintiff seeks
to prevent summary judgment [gbl] on the strength of a disgancy in qualifications’™ that

she is required to show that “her qualificationgenso superior to the person|[] selected that no
reasonable person could have chosen the caedidalected over her but for gender bias”
(alteration in original) (citations omitted)plaintiff does not rely on the discrepancy in
gualifications between her and Gittler. Insteshe has presented aduhal evidence that
Defendant’s failure to promote her was discrinomg, and therefore thso superior” standard

is inapplicable.
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2012)(“Discriminatory or stereotypical remarkseasdmissible in gender discrimination cases
because they may tend to show discriminatory animusdl);v. Family Care Home Visiting
Nurse & Home Care Agency, L1696 F. Supp. 2d 190, 199 (D. Conn. 2010) (“[E]ven if one
stray remark is by itself insufficient proaf,may bear a more ominous significance when
considered within the totalitgf all the evidence.” (interngjuotation marks omitted) (quoting
Carlton v. Mystic Transp., Inc202 F.3d 129, 136 (2d Cir. 20000) reconsideration in past
No. 07-CV-0911, 2010 WL 1487871 (D. Conn. Apr. 12, 208mijth v. K & F Indus.190 F.
Supp. 2d 643, 651 (S.D.N.Y. 2002) (“Where offensive remarks are combined with other
evidence of discriminatory intent, courts ae&ictant to grant summary judgment for the
defendant.” (citation and internal quotation marks omitt&d)).

Plaintiff has presented circumstantial ende challenging Defendant’s proffered non-
discriminatory explanation for failing to consider her for the promotion and a discriminatory
remark made by I.G. Based on this evideaceasonable jury coufthd that Defendant’s
proffered reason for not promog Plaintiff to the temporary Director of Stores position in
October 2008 was pretextual.

1. Challenge to Defendant’s Proffered Explanation

Factual issues relating to Ri&ff's role and responsibilgs at the time she sought the

promotion to the temporary Director of Salesipos raise questionss@ut Defendant’s decision

20" At the pretext stage, a court may “re-ddes evidence presented to find an inference
of discrimination at the prima facie stagetigenito v. Riri USA, IncNo. 11-CV-2569, 2013
WL 752201, at *12 (E.D.N.Y. Feb. 27, 2018ge also O’Diah v. Yogo OasNNo. 11-CV-309,
2013 WL 3796619, at *8 (S.D.N.Y. July 22, 2013) (the course of attempting to [establish
pretext], a plaintiff may relpn the evidence supporting lpisma faciecase or any additional
evidence of discrimination.”Robinson v. Zurich N. Am. Ins. C892 F. Supp. 2d 409, 428
(E.D.N.Y. 2012) (“To meet this [pretext] burdehe plaintiff may rely on evidence presented to
establish higprima faciecase as well as additional eviden&uch additional evidence may
include direct or circumstantiavidence of discrimination.”).

44



not to consider Plaintiff for the position. Plaintiff, Coordinator Sewere and Coordinator Bigord
testified that Plaintiff filled in, or assumed somelwd responsibilities of, the Director of Stores
position while it was vacant.SéePart I.b.i.1.) Despite Platiff's assumption of these
responsibilities, and thiact that she was 1.G.’s “right hd,” she was not considered for the
temporary Director of Stores position, even thoslgd expressed an interest in the position after
Jasner departed, both to I.G. and RaymdhdGindi 170:19-24; RGindi 100:10-14; PI. Dep.
171-72.) In addition, Defendant’s admitted reasons for hiring Gittler instead of Plaintiff — that
he was not “someone off the street,” but soneewho “knows the people” and had worked for
Defendant — also applied to Ri&ff. Plaintiff had workedor Defendant twice as long as

Gittler. Moreover, Gittler’s prior employment with Defendant was terminated for poor work
performance and, according to Plaintiff, sexumlassment complaints had been filed against
him. (Pl. Dep. 209:23-210:11.)

2. Gender-Based Statement Made By I.G.

Plaintiff has also presented a statenmeatle by I.G. as evidence of Defendant’s
discriminatory animus in not promoting hertke temporary Director of Stores position in
October 2008. After Plaintiff was not considefedthe temporary Déctor of Stores position,
she discussed the position with I.G. after Gittlggatéed, and 1.G. told her that in order to earn
the position she just needed to “keep dautgt [she] was doing.’(PIl. Dep. 177:2-179:11,
346:2-12.) After Copeland was hirePlaintiff again approached I.G. about the positidd. &t
166:8-167:21.) She noted that ieector of Stores position daopened several times and that
she had not been afforded “the opportunity tdagyaard with that,” and asked what she needed
to do to obtain the positionld( at 167:7—21see also idat 175:17-180:2.) I.G. replied, “Lori,
you are young, you have young children. It's a loh@firs. You don’t want the position. You are

the mom.” (d. at 167:23-168:2.) Although I.G. deniasking this statement, (1.G. Decl. Y 10—
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11), the parties’ dispute creatan issue of fact that rsiube decided by the junBee In re
Fosamax 707 F.3d at 194¥lilfort, 2013 WL 519041, at *5.

When assessing whether a particular renpaokides evidence of discriminatory animus,
courts have generally found that “the more renawié oblique the remarlase in relation to the
employer’s adverse action, the less they provethigaaction was motivated by discrimination.”
Tomassi478 F.3d at 115 (explaining that the “redece of discrimination-related remarks”
depends on “their tendency to show thatdbeision-maker was motivated by assumptions or
attitudes relating to the protected class’h determining whether a remark is probative,
[district courts] have considered four factqis; who made the remark (i.e., a decision-maker, a
supervisor, or a low-level co-worker); (2) einthe remark was made in relation to the
employment decision at issue) (Be content of the remarkéi, whether a reasonable juror
could view the remark as discriminatory); and (4) the context in which the remark was made
(i.e., whether it was related toetldecision-makingrocess).”Henry v. Wyeth Pharmaceuticals,

Inc., 616 F.3d 134, 149 (2d Cir. 2018ge also Obinabo v. Radioshack Corp- F.

remarks’ as evidence of discrimination, coudasider who made the remark, when the remark
was made in relation to the erapiment decision, the remark’smtent, and the context in which
the remark was made.” (citindenry, 616 F.3d at 149))fomassi478 F.3d at 115 (“The more a
remark evinces a discriminatory state of miawgl the closer the remark’s relation to the
allegedly discriminatory behavior, tineore probative that remark will be.'§occio 889 F.

Supp. 2d at 576 (analyzing whethertjmalar remarks were probative of discrimination based on
the four factors listed inlenry), aff'd, --- F. App’x. ---, 2013 WL 1943276 (2d Cir. May 13,

2013). The Second Circuit has cautioned that dtieese four factors should be regarded as
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dispostive.Henry, 616 F.3d at 149. For the reasons disaisstow, Plaintiff has demonstrated
that there are genuine issues of mateaal fegarding whether 1.G.’s comment constitutes
evidence of gender discrimination.

A. Source of the Remark

The remark was made by I.G., who, as co-CEO, wielded substantial influence over

Defendant’s employees, including PlainfffSee Greenbaum v. Handelsbank&h F. Supp. 2d

21 Defendant argues that |.G.’s positiverking relationship with Plaintiff undermines
her argument. (Def. Mem. 35 n.10.) The casesl by Defendant in support of this argument
address situations in which the person who hirggromoted the plaintiff was also the one who
fired the plaintiff or denied the plaintiff benefitSee Carlton v. Mystic Trans., In202 F.3d
129, 138 (2d Cir. 2000) (finding that the “same aatéerence” appliedhecause plaintiff was
hired and fired by the same individugbchnabel v. Abramsp232 F.3d 83, 91 (2d Cir. 2000)
(granting summary judgment where plaintiffsM@ed by the same person who had hired him
three years earlier and failéal offer additional evidence@rady v. Affiliated Cent., Inc130
F.3d 553, 560 (2d Cir. 1997) (stating that wheeeshme person made the decision to hire and
fire a plaintiff, it is “difficult to impute to her an invidious motivation'ffigueroa v. N.Y.C.
Health and Hosps. Corpb00 F. Supp. 2d 224, 236 (S.D.N.Y. 2007) (finding the same-actor
inference applicable where “plaintiff allege[d] discrimination” in the denial of sick leave by “the
same woman who approved her promotiohflurd v. Bronx Lebanon Hosp. GtNo. 07-CV-
11316, 2009 WL 900739 (S.D.N.Y. Apr. 3, 2009) (fimglithat “any discriminatory inference”
regarding plaintiff's termination was “belied by the history of the working relationship between
[p]laintiff and her alleged discriminator’ff'd, 372 F. App’x 137 (2d Cir. 2010Rustin v. Ford
Models, Inc. No. 95-CV-3731, 2000 WL 1752966, at *14QSN.Y. Nov. 29, 2000) (granting
defendant summary judgment where, among othiegshplaintiff was fired by the same person
who hired her). The same actor inference erfiissive, not mandatory,” and the Court is not
persuaded that ghould apply hereSee Johnson v. Connecticd®8 F. Supp. 2d 379, 390 (D.
Conn. 2011) (finding that the “same actor” infererid not apply in a failure to promote case
because “a jury could find that a supervisor widag willing to hire a member of the protected
class for the [plaintiff's initial] position, but re$e to promote him to a position that includes a
higher salary, job security and benefitsge also Harris v. City of New Yoiko. 03-CV-6167,
2004 WL 2943101 (S.D.N.Y. Dec122004) (noting the difference and that “an employer may
be willing to hire a member of a protectedsslabut unwilling to prometthat person because of
her protected status”). Althouglts. had promoted Plaintiff numerous times and supported her
promotion to Senior Manager of Operations, Plaintiff alleges that when she asked him what she
needed to do obtain the DirectdfrStores position, after havingm@essed interes the position
twice and having the position filled by a male bothetaml.G. told her that she did not want the
position because she was a mother with young children. (Pl. Dep. 166—68, 179-80, 217, 338.) A
reasonable jury could find that I.G. was suppertf Plaintiff, even though she was a woman,
but not willing to promote her to the Directof Stores position, because she was a woman.
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228, 253-54 (S.D.N.Y. 1999) (“[Clomments by high-ragkafficials . . . are admissible as . . .
evidence suggesting that there is a particuligcfaninatory] corporate atmosphere in which
decisions are made.”). For most of her terair€entury 21, Plaintifivorked under or reported
directly to I.G. 1.G. recommended Plaintiffr several promotions, and Copeland sought his
“blessing” in order to promote Plaintiff to &er Manager of Opet@ans. (Pl. 56.1 1 574-76.)
See Owens v. New York City Hous. AiB4 F.2d 405, 410 (2d Cir. 1991) (holding that
discriminatory remarks by “individuals witlugstantial influence over [the plaintiff’s]
employment” are relevant in determining wietan employment desion was motivated by
discriminatory animus)ldaghar v. City of N.Y. Depof Citywide Admin. SerydNo. 02-CV-
9151, 2008 WL 2971467, at *9 (S.D.N.Y. July 31, 200®)lding that a jury could reasonably
find pretext and discriminatory motivation bdsan oral comments by plaintiff's supervisors
who had a substantial influence oydaintiff's employment).

In addition, although I.G. was not the ultimatision maker regamty the selection of
the Director of Storeglaintiff has presented evidence th&.Iplayed a role in the selection
process. Plaintiff testified thathen she initially approachedsl. about the Director of Stores
position, I.G. informed her that he had t@ak with his brother Raymond. (PI. Dep. 171:19—
72:4.) When she approached Raymond aboytdkgion, he too said he would need to speak
with his brother I.G. Ifl.) I.G. testified at his depositidhat he had “input” into the hiring
decision of the Director ddtores. (IG Dep. 38:18—-39:119ee Back v. Hastings on Hudson
Union Free Sch. Dist365 F.3d 107, 125 (2d Cir. 2004) (“Thecdnd Circuit has held that bias
of a single individual at any stagf the promoting process memnt the ultimate employment
decision.”);Dupree v. UHAB-Sterling St. Hous. Dev. Fund Con. 10-CV-1894, 2012 WL

3288234, at *7 (E.D.N.Y. Aug. 10, 2012)r{tling that this factor welged in favor of plaintiff
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where there was at least a fattligpute as to the speaker’s role in the decision to fire the
plaintiff, and, “[e]ven if [the spaker] was not involved, she was [fhlaintiff's] direct supervisor
as well as the daughter of [an] owner, glas not a colleague or low-level employee”).
Although Defendant maintains that 1.G. did not pdasneaningful role iselecting the Director
of Stores and that, in the caseGiftler, Raymond made the dsitin on his own, this is a factual
determination that must be made by the juief. Mem. 34; Def. Reply 19; R. Gindi Decl.

11 15, 17-20; R. Gindi [pe 100; I.G. Dep. 168.)

B. Timing of the Remark

I.G.’s remark was made in March 2009, apgmately five months after Gittler was
hired as the temporafirector of Store$? (PI. Dep. 167:7—-168:12.) Although there is no
bright line rule regarding whégngth of time renders an allegedly discriminatory remark too
attenuated to constitute evidence of discrirtiamg courts in this Cingit have generally found
that a five month lapse between an allegeli$criminatory statement and an adverse
employment action is too long a gap to find temark probative of discrimination without some
other evidence that the remark wastedao the adverse employment acti@ee, e.g.
Yoselovsky v. Associated Pre@s7 F. Supp. 2d 262, 278 (S.D.N.Y. 2013) (listing cases in
which comments made four to fiveonths prior to the plaintif§ termination did not constitute

evidence of discriminationfallistro v. Cabg No. 11-CV-2897, 2013 WL 322497, at *7-8

22 Defendant argues that the remarkniufficient to create an inference of
discrimination because, at the time it was allegeahde, Copeland had already been selected as
the new permanent Director of Stores. (Ddém. 34-35; Def. Reply 18-19.) The timing of the
remark is only one factor a court considerewlssessing whether a particular remark is
evidence of discrimination. A comment made after the position in question had already been
filled may still support an inference thaetpromotion decision was based on an unlawful
motive. See Terry v. Ashcrof336 F.3d 128, 139 (2d Cir. 200@)nding that comments
attributing plaintiff's failure to receive theb at issue to his “being too old to promote,”
although made several years after that poswtias filled, could support an inference that age
was a factor in promotion decisions).
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(S.D.N.Y. Jan. 25, 2013) (finding thatfour month gap was toorig for discriminatory remarks
to indicate that the defendants terminated pli&iwith discriminatory intent, where there was no
evidence that discriminatory remarks weredman relation to the termination decision);
Buckman v. Calyon Sec. (USA), IrRl7 F. Supp. 2d 322, 335-36 (S.D.N.Y.2011) (holding that
an inappropriate comment that was unconneitede plaintiff's discharge and made five
months prior to termination was “too remateime and context” to support plaintiff's
discrimination claim)PDel Franco v. N.Y.C. Off-Track Betting Carg29 F .Supp. 2d 529, 537
(E.D.N.Y. 2006) (finding no temporal connection where “slightly more than three months”
elapsed between the alleged discriminatemparks and the plaintiff's terminatio@ff'd, 245 F.
App’x 42 (2d Cir. 2007). Since five months lapshetween Gittler’s hire and 1.G.’s comment,
Plaintiff cannot rely on the comment’s tparal proximity torender it probative of
discrimination.

C. Content of the Remark

I.G.’s alleged statement that Plaintiff wduiot want the Director of Stores position
because she was a mother with young children evidences discriminatory animus based on
Plaintiff's gender. Steregping of women as caregivers may, without more, be sufficient
evidence of an impermissible, sex-based mdtvean adverse employment decision to survive
summary judgmentSee Back365 F.3d at 121 (holding that stetyped remarks that a woman
cannot “be a good mother” and have a job thaires long hours and that a mother would not
show the same level of commitment becausenhsldittle ones at home were sufficient, as a
matter of law, to provide evidence of discriminatory intesge also Sassaman v. Gama@dtb
F.3d 307, 313 (2d Cir. 2009) (“When employmhéecisions are based on invidious sex

stereotypes, a reasonable persould infer the existence of discriminatory intent.”).
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D. Contextin Which the Remark was Made

The alleged remark was made in respongdldmtiff’s inquiry eout the Director of
Stores position, and thereforadgtdirectly related to Defendés decision not to promote
Plaintiff. A reasonable jurgould conclude that in makirtge alleged comment, 1.G. was
explaining to Plaintiff why she had not prewsly been selected for the positicBee Tomassi
478 F.3d at 116 (holding that the discriminatiotated remarks “couldeasonably be construed”
as explaining why the decision to terminate iintiff was taken, and, considering all the
circumstances, a jury could find the remaalks'persuasive evidence” that the plaintiff's
termination was motivated by discriminatiofgrry v. Ashcroft336 F.3d 128, 139 (2d Cir.
2003) (finding that comments attributing plaintffailure to receive the job at issue to his
“being too old to promote,” although made selgears after that position was filled, could
support an inference that age wdaaor in promotion decisionsklings v. N.Y. State Office of
Court Admin, No. 04-CV-3400, 2010 WL 1292256,%d5 (E.D.N.Y. Apr. 5, 2010)
(“[S]upervisors’ remarks may be probative of aaliminatory motive when they describe why a
decision was made.” (citinjpmassi478 F.3d at 115)PDupree 2012 WL 3288234, at *6—7
(holding that statements such as defendarad dpractice of not ing black people” were
“directly related to the claingediscriminatory motive in terminating [plaintiff] and ‘could
reasonably be construed . . . as expljiwhy that decisiowas taken.” (quotingomassi478
F.3d at 116)).

Drawing all inferences in favasf Plaintiff, 1.G.’s comment suggests that I.G. believed
that, because Plaintiff was a mother with youniidedn, she was not well suited to fill the
temporary Director of Stores position and wasproimoted for that reason. Instead, Gittler, a

male who had previously been terminated byeddant for poor performance and had been the
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subject of sexual harassment complaints, wascsal for the positionThis evidence raises a
triable question of fact as to whether I.Gésnark constitutes evidence of discrimination.

Reviewing the evidence in the light mostdaable to Plaintiff, the Court finds that
Plaintiff has presented disputed issues offimeh which a reasonable jury could conclude that
Defendant’s failure to promote Plaintiff to ther&stor of Stores posgn was motivated in part
by discriminatory animus on the basis of her geAtiddefendant’s motion for summary
judgment as to Plaintiff's gender discrimination claims is denied.

c. Retaliation Claims

Plaintiff claims that she was terminated&taliation for filing a complaint of sexual

harassment against Copeland on behalf of a colleague. (PIl. Opp’n 51.) Claims of retaliation for

23 Defendant argues that, even if the rentoés indicate discriminary intent, Plaintiff
cannot prevail because she was not qualified iDtinector of Storeposition. Defendant relies
on Edwards-Thompson v. Viacom Int'l, Indlo. 91-CV-6365, 1997 WL 431036, at *2-5
(S.D.N.Y. July 31, 1997), in which the court heldttplaintiff failed toestablish a prima facie
claim of discrimination based dhe defendant’s failure to prate her to a particular position,
because the plaintiff did not e the required qualifications for the position, even though the
plaintiff's supervisor told heshe was not hired because theere “too many minorities in key
positions.” InEdwards-Thompsgrhe position required three difi@ations, none of which the
plaintiff possessed and all of which the persoeded did possess. In this case, however, the
parties dispute what qualificatiomsere required for the Directof Stores position and neither
Plaintiff nor Gittler possessed all of the qualifications that Defendant purportedly required.
Moreover, both possessed the qualifications Regtmond testified drovieis selection of Gittler
— availability, prior work with Century 21 and familiarity with the staff.

24 Defendant argues that Ri#ff's claim that her gender was the reason she was not
promoted is undermined by the fact that Raymoifieired the Director of Stores position to a
female candidate in May 2011, (Def. Mem. 32 n.8y the fact that ther@e a large number of
women in management positions at Century il af 33.) Although the jury may consider such
comparative evidence, “what mattegshow [Plaintiff] was treated.’Back v. Hastings On
Hudson Union Free Sch. DisB65 F.3d 107, 122 (2d Cir. 2004). As previously discussed,
Plaintiff has provided direct evidence fromiaina jury could conclude that she was not
promoted to the temporary Director of Stopesition based on an impermissible gender
stereotype. “[S]tereotypg of women as caregivers can by liteexd without more be evidence
of an impermissible, sex-based motivéd.
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engaging in protected conduct undéte VIl are examined under thdcDonnell Douglas
burden shifting test McDonnell Douglas Corp411 U.S. at 80%ee also Summ#08 F.3d at
125 (“The burden-shifting framework laid outMcDonnell Douglas . . governs retaliation
claims under . . . Title VII”). Under thegg “[f]irst, the plairiff must establish @rima facie
case of retaliation. If the plaintiff succeed®rnta presumption of retaliation arises and the

employer must articulate a legitate, non-retaliatory reason fitre action that the plaintiff

% Traditionally, “[t]he standards for evalirag . . . retaliation clans are identical under
Title VIl and the NYSHRL.” Kelly v. Howard I. Shapiro & Assocs. Consulting Eng’rs, P.C.
716 F.3d 10, 14 (2d Cir. 2013) (per curiam) (citiNginstock v. Columbia Unj\224 F.3d 33,
42 n. 1 (2d Cir. 2000)andewater v. Canandaigua Nat. BaBR3 N.Y.S.2d 916 (2010) (“It is
well settled that the federal standards undgtl§€TVII of the Civil Rights Act of 1964 are
applied to determine whether recoveryarranted under the Human Rights Law.” (citing
Forrest v. Jewish Guild for the Blin@ N.Y.3d 295, 330 (2004))Forrest 3 N.Y.3d at 330
(stating that “[b]ecause both the Human Righte/laand [T]itle VII address the same type of
discrimination, afford victims similar forms of redress, are textually similar and ultimately
employ the same standards of recovery, federallaasin this area also proves helpful to the
resolution of this appeal” (quotingatter of Aurecchione98 N.Y.2d 21, 26 (2002)). New York
State courts have yet to address the impatiite Supreme Court’s recent holdingNassaron
the NYSHRL, and the Second Circuit has not yet th& opportunity to address this issue.
However, the relevant provisions of TitleNdnd NYSHRL are textually similar, and both
prohibit an employer from discriminating or retalat against an individual “because” he or she
engaged in protected activity. INassar the Supreme Court held that under “the default rules”
of statutory construction, “causation” shouldiberpreted as “but-for causation” “absent an
indication to the contrary in the statute itse#ffid interpreted Title VII's use of “because” as
requiring “proof that the desite retaliate was the but-for cseiof the challenged employment
action.” Univ. of Texas Sw. Med. Ctr. v. NassarO U.S. ---, ---, 133 S. Ct. 2517, 2525, 2528
(2013). Since the NYSHRL statuyolanguage is the same, and the New York Court of Appeals
has consistently stated thatiéal Title VIl standards are dpgal in interpreting the NYSHRL,
this Court will continue to iterpret the standard for retaliation under NYSHRL consistent with
Title VII jurisprudence, as clarified by the Supreme CouNassar See, e.gRusso v. N.Y.
Presbyterian Hosp--- F. Supp. 2d ---, ---, 2013 W&346427, at *18—-19 (E.D.N.Y. Sept. 23,
2013) (interpreting the plairfitis NYSHRL retaliation claim coristent with his Title VII
retaliation claim afteNassaj; Leacock 2013 WL 4899723, at *9 n.4 (continuing to construe the
NYSHRL retaliation standard as requiritige same elements as Title VIl afiésissar(citing
Dall v. St. Catherine of Siena Med. Ct~ F. Supp. 2d ---, ---, 2013 WL 4432354, at * 19 n.12
(E.D.N.Y. Aug. 14, 2013)))Brown v. City of New YoriNo. 11-CV-2915, 2013 WL 3789091, at
*19 (S.D.N.Y. July 19, 2013) (reviewing the Hot causation requiraent for Title VII
retaliation articulated ilNassarand stating that the plaintiff's “retaliation claim under the
NYSHRL is ‘analytically identical to [her] clais brought under Title VII"" (citation omitted)).
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alleges was retaliatory.Fincher, 604 F.3d at 720 (citations omittedge also Tepperwien v.
Entergy Nuclear Operations, In663 F.3d 556, 568 n.6 (2d Cir. 2011) (discussing the burden
shifting analysis in retaliation contexfjjte v. Hamilton Sundstrand Coyd20 F.3d 166, 173

(2d Cir. 2005) (same). If the employer succestdbe second stage, then the presumption of
retaliation dissipates, and the pigiif must show that, but for éhprotected activity, he would not
have been terminateGee Nassab70 U.S. at ---, 133 S. Ct. at 2534 (holding that a plaintiff
“must establish that his or her protected activity was a but-for cause of the alleged adverse action
by the employer”)see alsaMoore v. Kingsbrook Jewish Med. CtNo. 11-CV-3625, 2013 WL
3968748, at *14 (E.D.N.Y. July 30, 2013) (statingttbnce the employer succeeds at the second
stage, “the presumption of retaliation dissipase®l the plaintiff must show that, but for the
protected activity, he would nbave been terminated” (citingassar 570 U.S. at ---, 133 S. Ct.

at 2534));Brooks v. D.C. 9 Painters Uniphlo. 10-CV-7800, 2013 WL 3328044, at *4

(S.D.N.Y. July 2, 2013) (“If thelefendant (articulates a legitte, non-retaliatory reason), the
plaintiff must offer ‘proof thathe unlawful retaliation would ndtave occurred in the absence of
the alleged wrongful action or aati® of the employer.”™ (quotiniassar 570 U.S. at ---, 133 S.

Ct. at 2534)).

i. Prima Facie Case

In order to establish a prima facie case tdlration, a plaintiff must establish “(1) she
engaged in protected activit{g) the employer was aware ofdlactivity; (3) the employee
suffered a materially adverse employment action; and (4) there wasa cannection between
the alleged adverse action and the protected activiglty v. Howard I. Shapiro & Assocs.
Consulting Eng'rs, P.C.716 F.3d 10, 14 (2d Cir. 2013) (per curiam) (quotinge v. City of
Syracuse670 F.3d 127, 157 (2d Cir. 20123ge alsiSumma708 F.3d at 1255chiano v.

Quality Payroll Sys., In¢445 F.3d 597, 608 (2d Cir. 2006)he burden at the summary
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judgment stage for Plaintiff is “minimal’ andlé minimis” and “the court’srole in evaluating a
summary judgment request is to determine eviigther proffered admissible evidence would be
sufficient to permit a rational finder of fact to infer a retaliatory motivdute 420 F.3d at 173
(citations omitted). Defendant argues that Plaintiff did not engage in “protected activity,”
Defendant did not know of her protected acyivénd Plaintiff cannot égblish the required
“causal connection.” (Def. Mem. 35-42.)

1. Protected Activity

Plaintiff alleges that she was fired for filing a sexual harassment complaint against
Copeland on behalf @origliano on August 24, 20F8. (Pl. Opp’n 51-52.) Under Title VII,
protected activity includes both “opposing distnation proscribed by the statute and . . .
participating in Title VII proceedings” Jute 420 F.3d at 173ee also Tepperwief63 F.3d at
567 (“Title VII . . . prohibits an employer frotaking ‘materially adverse’ action against an
employee because the employee opposed cotitaicTitle VII forbids or the employee
otherwise engaged in protected activity.” (citations omittedipks v. Bainesb93 F.3d 159, 161

(2d Cir. 2010) (“Title VII's anti-retaliation provision makesuilawful ‘for an employer to

26 Corigliano disputes Plaintiff's accounit the circumstances which led to the
complaint, but it is for the jury to choosetWween the two conflictingersions of eventsSee In
re Fosamax Products Liab. Litig707 F.3d 189, 194 n.4 (2d Cir. 2018xplaining that the “a
district court may not discdi a witness’s deposition testimony on a motion for summary
judgment, because the assessment of a withegslibiity is a function reserved for the jury”
(quotingFincher v. Depository Trust and Clearing Carp04 F.3d 712, 725 (2d Cir. 2010)),
cert. denied569 U.S. ---, 133 S. Ct. 2783 (201B)ifort v. Prevete No. 10-CV-4467, 2013 WL
519041, at *5 (E.D.N.Y. Feb. 13, 2013) (“Resolutiafisredibility conflicts and choices
between conflicting versions of the facts ardtera for the jury, not for the court on summary
judgment.” (citations and inteshquotation marks omitted)).

" The New York State Human Rightsw.@ontains similar language prohibiting
discrimination “against any person because h&herhas opposed any practices forbidden under
this article or because he or she has filedraptaint, testified or ssisted in any proceeding
under this article.” N.YExec. Law 8§ 296(1)(e).
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discriminate against any . . . employee[] . ecduse [that employee] opposed any practice’ made
unlawful by Title VII or ‘made a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this Bapter.”” (alterations in original) (quoting 42
U.S.C. § 2000e-3(a))). Title VII's antiretaliatigorovision is “construed to cover a broad range
of employer conduct,Thompson v. N. Am. Stainless, 582 U.S. ---, ---, 131 S. Ct. 863, 868
(2011), including voicing complaints on behalf of a coworkarzynski 596 F.3d at 110. Itis
not necessary that the conduct was actually prodilbwgeTitle VII, but only that the plaintiff had
a “good faith belief’ that such conduct was prohibit&ge La Grande v. DeCrescente Distrib.
Co, 370 F. App’x. 206, 212 (2d Cir. 2010) (“It is Ikestablished that a ‘plaintiff may prevalil
on a claim for retaliation even when the ungied conduct complained of was not in fact
unlawful so long as he can establish that hespssed a good faith, reaable belief that the
underlying challenged actions of the@oyer violated [the] law.” (quotindreglia v. Town of
Manlius 313 F.3d 713, 719 (2d Cir. 2002)Kanhoye v. Altana Inc686 F. Supp. 2d 199, 206
(E.D.N.Y. 2009) (“An employee is privilegetd report and protest workplace discrimination,
whether that discrimination be ael or reasonably perceivedTitle VIl therefore prohibits an
employer from retaliating against an @oyee for opposing the employer’s potentially
discriminatory practices (quotingMatima v. Cellj 228 F.3d 68, 78 (2d Cir. 2000))). When
making the complaint, a plaintiff must do sd'sufficiently specific terms so that the employer
is put on notice that theahtiff believes he or she is beidgscriminated against on the basis of
race, gender, or national originBrummell v. Webster Central School Disto. 06-CV-6437,
2009 WL 232789, at *6 (W.D.N.Y. Jan. 29, 2009).

In order to oppose sexual harassment, Plaim¢i&d not have filed a formal complaint as

long as she complained of activity that she aapgbod faith, reasonable belief violated the law.
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See Cruz v. Coach Stores, .I202 F.3d 560, 566 (2d Cir. 2000) (“[T]he law is clear that
opposition to a Title VIl violation need not risettee level of a formal complaint in order to
receive statutory protection, tmetion of ‘opposition’ includes activities such as ‘making
complaints to management, writing critical letteycustomers, protesting against discrimination
by industry or by society in gendérand expressing support of cakkers who have filed formal
charges.” (quotingsumner v. U.S. Postal Ser899 F.2d 203, 209 (2d Cir. 19908ge also
Bennett v. Hofstra Uniy842 F. Supp. 2d 489, 500 (E.D.N.Y. 2012itle VII does not require a
formal complaint.)Martin v. State Univ. of N.Y704 F. Supp. 2d 202, 227 (E.D.N.Y. 2010) (“It
is clearly established that ‘informal complaitdssupervisors constitufgotected activity under
Title VII.”” (citations omitted));Russell v. County of Nassd&96 F. Supp. 2d 213, 237
(E.D.N.Y. 2010) (“Indeed, Titl®/1I's protection against retalietn extends to an employee who
speaks out about discrimination not on her ovitiaitive, but in answeng questions during an
employer’s internal investigation if for radher reason than . . . [w]hen an employee
communicates to her employer dibkthat the employer has erggd in a form of employment
discrimination, that communicatiortually always constitutethe employee’s opposition to the
activity.” (alterations in original) (quotinGrawford v. Metro. Gov't of Nashville and Davidson
Cnty. Tenn.555 U.S. 271, 276 (2009)) (internal quotation marks omitted)).

According to Plaintiff, in August 2010, Copelaadked Corigliano to dinner, stating that
“his birthday was in August and that he was gdimgo to her store and take her to dinner that
evening.” (PI. 56.1 11 434-37.) In late Augu@origliano “conveyedo [P]laintiff her
discomfort over what she perceived as an uatovoverture by Copelands well as her desire
to evade it and her fear thdding so would prompt Copeland who had previously placed her

on probation — to terminate her.1d( { 438). Corigliano told Platiff that she had “already
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been down that road before” with Jasner digdnot “want to go down it again,” and Plaintiff
understood “that road” as “having been a sexelationship with hefDirector of Stores]
supervisor.?® (Id. 1 439.) Corigliano “expressed trepida at raising the matter with Human
Resources herself and regtedl that [P]laintiff dso on her behalf.”Id. 1 440.) Plaintiff

agreed, and immediately “apprised Thoma ofili@no’s concerns, calling it ‘an issue of
potential sexual harassmentjdaincluding in its description éhnon-business-related particulars
of Copeland’s approach, which particulars Thoeworded in notes concerning the matter, as
well as the way Corigliano had framed her resulfaars by referenciniger sexual past with
Jasner and expressing a wisit to see it repeated.’ld( 1 441.) Plaintiff told Thoma that
Corigliano felt uncomfortable wit@opeland’s invitation but wasoncerned that she would be
fired if she did not go to dinneand that Corigliano felt uncomf@able because she had “already
gone down that road before” with Jasnerl. (lep. 233—-36.) Plaintiff understood “down that
road” to mean a sexual relationship, (Pl. Ded1})} and she told Thoma that she was raising “an

issue of potential sexual harassiiemd that Copeland’s invition was of a personal nattfe.

28 According to Corigliano, shnever told Plaintiff that shfelt harassed by Copeland’s
request or believed that it was sexuah&ture. (Corigliano Decl. 1 9.)

29 Defendant argues that Plaffitannot establish that sheda reasonable belief that
she was engaging in protected activity because Corigliano was only concerned about how
Defendant would view her actions if she wentltoner with Copeland, bshe did not view the
dinner invitation as a sexual adwa. (Def. Mem. 37.) Plaiftitestified during her deposition
that Corigliano was concerned that the Givdmild think she was Iyig, and that Corigliano
was nervous because of her “prior fraught expeggnn which she had been “nervous that she
was going to lose her job with . . . becaushafrelationship with [Jasner], sleeping with the
director of stores, it's like a ft@arn and she was afraid.” (Blep. 228:6-30:13.) Rintiff stated
in her declaration that Corigliano was concertteat Copeland would lead her into another
sexual relationship. (Pl. Decl2fl.) Defendant argues that Pl#ins “attempt[ing] to change
the substance of her testimony,” (Def. Repb-27), but there is no contradiction between
Plaintiff's deposition and her declaratio8ee Gorzynski v. JetBlue Airways Cpg26 F.3d 93,
104 (2d Cir. 2010) (“We have held that a par&ynot create an issue of fact by submitting an
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(Pl. Decl. 1 21.) Plaintiff's stement is supported by the fétat Thoma’s notes indicate that
Plaintiff called her and asked *she could speak to [Thoma)aut a potential sexual harassment
issue.” (Pl. Ex. 37.) Thoma now claims tRaintiff's complaint “didh’t sound like a case of
sexual harassment,” but Thoma admits that sth@ali conclude that &te time she received the
complaint. (Thoma Dep. 82—-83, 96-97.) Thoma stiatdekr notes that she told Plaintiff that
she “did not necessarily think that this veasase of sexual harassment,” making it clear that
Plaintiff did complain about sexual harassmgiiil. Ex. 37.) Although Defendant argues that
Copeland’s invitation was solely biness related, Plaintiff is notquired to “establish that the
conduct she opposed was actuallyimiation of Title VII,” only that she had a good faith reason
to believe that it wasGaldieri, 136 F.3d at 292.

This evidence is sufficient for a jury timd that Plaintiff ha a good faith, reasonable
belief that she was complaining of sexually lsanag conduct — an unwanted sexual advance by
Copeland toward CorigliandSee Raeman v. Cnty. of Ontardo. 12-CV-6009, 2013 WL
956758, at *7-8 (W.D.N.Y. Mar. 12, 2013) (explaig that the “gravamen of any sexual
harassment claim is that the alleged sexualrambsawere unwelcome”). Plaintiff specifically
told Thoma that she was raising a “potential sexual harassment” BsaeBrown v. City of New
York No. 11-CV-2915, 2013 WL 3789091, at *15 (S\Dr. July 19, 2013) (finding that the
plaintiffs memorandundescribing the offender’s “troublexhd provocative” behavior was not
protected activity because it made “no explwéntion of any alleged sexual harassment” and

only made “glancing references to any gender-fazuthat behavior.”) Plaintiff has presented

affidavit in opposition to summary judgment tleantradicts prior deposition testimony. |If,
however, the allegations in the affidavit, rattiean contradicting, explain or amplify prior
deposition testimony, then the affidavit may creagerm@uine issue of materitdct sufficient to
defeat summary judgment.” (citation omittedplaintiff’'s declaration merely explains and
clarifies her deposition testimony.
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sufficient evidence from which a jury could fitltht she had a good faith belief that that there
was a “potential sexual harassmesituiation, and that she repattéhat concern to Thoma.

2. Knowledge

Plaintiff has offered sufficient evidence fromhich a reasonable jury could conclude that
Defendant knew of her protected activity. olaler to satisfy the guirement of employer
knowledge, the plaintiff must edtissh that the employer undewsstd, or could reasonably have
understood, that the plaintiff's opposition wdisected at prohibited conduckee Fattoruso v.
Hilton Grand Vacations Co., LLG-- F. App’X, ---, 2013 WL 2123088, at *1 (2d Cir. May 17,
2013) (finding that the plaintiff failed to demdrege that the defendant had knowledge of his
protected activity because his complaints “did exqtlicitly or implicitly alert [the defendant]
that he was complaining of disparate treatniEsed on sex — and thereby was engaging in a
protected activity”)Rosioreanu v. City of New York- F. App’x ---, ---, 2013 WL 1943273 (2d
Cir. May 13, 2013) (explaining that “implicit itthe requirement that the employer [was] aware
of the protected activity is ¢hrequirement that the [employ@nderstood, or could have
reasonably understood,” that thaipltiff's complaints, constitutig the protected activity, were
based on conduct prohibiteg Title VII” (alterations in oiginal) (quotingGaldieri-Ambrosini v.
Nat'| Realty & Dev't Corp,. 136 F.3d 276 (2d Cir. 1998). It is ne#cessary that Plaintiff prove
that the specific actors knew tbfe protected activity as long B&aintiff can demonstrate general
corporate knowledgeSee Papelino v. Albany Catif Pharmacy of Union Uniy633 F.3d 81,

92 (2d Cir. 2011) (“Even if the agents who cadrbut the adverse action did not know about the
plaintiff's protected activity, th&nowledge’ requirement is met if the legal entity was on notice.
‘Neither this nor any other ciuit has ever held that, to satisfy the knowledge requirement,
anything more is necessary than general corpdadwledge that the plaintiff has engaged in a

protected activity.” (citations omitted)}enry, 616 F.3d at 148 (“([A] jury may ‘find retaliation
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even if the agent denies direct knowledge ofaanpiff’'s protected activities, for example, so
long as the jury finds that the circumstancag@vwce knowledge of the pexted activities or the
jury concludes that an agentasting explicitly or implicit[ly]upon the orders of a superior who
has the requisite knowledge.”l{@ration in original) (quotingsordon v. N.Y.C. Bd. of Educ
232 F.3d 111, 117 (2d Cir. 2000))xivedi v. N.Y. Unified Court Sys. Office of Court Admin.
818 F. Supp. 2d 712, 736 (S.D.N.Y. 2011) (“A pldimieed not prove that the specific actors
within an organization were awaiteat the plaintiff made allegatios retaliation to make out a
prima facieretaliation claim; rather, gneral corporate knowledge thhé plaintiff has engaged
in a protected activity’ is suffient.” (citations omitted)).

Defendants admit that on August 24, 2010, rRitkicalled Thoma to advise her that
Copeland had invited Corigliano to dinneédahat “Corigliano wasinsure how she should
handle the invitation given heripr affair with Jasner.”(Def. 56.1 § 143.) Thoma’s notes
demonstrate that Plaintiff identified the situatama “potential sexual harassment issue.” (Pl.
Ex. 37.) Although Defendant argues that Glimno was only concerned about Defendant’s
perception of the dinner and that Plaintiff did betieve, or could not va reasonably believed,
that she was reporting possible sexual harasstiese are factual issues to be decided by a
jury. Since Defendant knew Paiff raised concerns of “pential sexual harassment” with
Thoma, Plaintiff has established that Defant had knowledge of her purported protected
activity.

3. Adverse Employment Action

Plaintiff has satisfied the adverse employnastion element. Plaintiff was terminated.
Being fired is an adverse employment acti®ge Sanchez v. Conn. Natural Gas @21 F.
App’x 33, 35 (2d Cir. 2011) (listing third elemtenf prima facie casef retaliation as

“termination from employment or other adverse employment actidiller v. Praxair, Inc,
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408 F. App’x 408, 410 (2d Cir. 2010) (noting thyfpical examples of actionable adverse
employment actions include ‘termination of emphent, a demotion evidenced by a decrease in
wage or salary, a less distinguished title, a meteyss of benefits, [ogignificantly diminished
material responsibilities™ (quotinGalabya v. N.Y.C. Bd. of Edu202 F.3d 636, 640 (2d Cir.
2000)));Feingold 366 F.3d at 156 (“(Plaintiff) suffered alverse employment action when he
was fired.”);Reynoso v. All Foods, InQ08 F. Supp. 2d 330, 342 (E.D.N.Y. 2012) (stating
plaintiff's “termination clearly constitutes an adverse employment action”).

4. Causation

Drawing all inferences in favasf Plaintiff, Plaintiff hasestablished a causal connection
between her protected activitpdiher termination. “[A] plaintiff can indirectly establish a
causal connection to support aatimination or retaliation clairny showing that the protected
activity was closely followed in timby the adverse employment actidh.Gorzynski 596 F.3d
at 110-11 (quotinggorman-Bakos v. Cornell Coop. Extension of Schenectady, @68/F.3d
545, 554 (2d Cir. 2001))ee alsdim v. Columbia Uniy.460 F. App’x 23, 25 (2d Cir. 2012)
(“[Tlemporal proximity between protected adgtyvand adverse action may be sufficient to
satisfy the causality element of arpa facie retaliation claim . . . .”Feingold 366 F.3d at 156

(“[T]he requirement that [plaintiff] show a csal connection betweenshtomplaints and his

%0 The Supreme Court has recently ruled thaturdtle VII, a plaintiff “must establish
that his or her protected adtivwas a but-for cause ofehalleged adveesaction by the
employer.” Nassar 570 U.S. at ---, 133 S.Ct. at 2534. While temporal proximity alone may still
be sufficient at the prima facie stagdsinot sufficient at the pretext stagéompareRivera v.
N.Y.C. Dep't of CorrectiorNo. 06-CV-862, 2013 WL 3297597, (E.D.N.Y. June 28, 2013)
(incorporating the “but-fércausation standard into the prima facie casé)) Leacock2013
WL 4899723, at *11 (analyzing the “but-for” csation standard at the pretext sta@gl, --- F.
Supp. 2d at ---, 2013 WL 4432354, at *22, n.15 (saiMepre v. Kingsbrook Jewish Med. Ctr.
No. 11-CV-3625, 2013 WL 3968748, at *14.CEN.Y. July 30, 2013) (sameBrooks v. D.C. 9
Painters Union No. 10-CV-7800, 2013 WL 3328044, at *4 (Y. July 2, 2013) (stating that
“but for” causation must be proved if thefeledant articulates a legitimate, non-retaliatory
reason for the adverse employment action).
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termination is satisfied by the temporal proximity between the twbriyedi, 818 F. Supp. 2d at
736 (“Mere temporal proximity between a pitif's protected actiity and an adverse
employment action is sufficietd create an inference of re#ion for purposes of proving a
prima facie case.”). There is no bright line rule for how long after a plaintiff has engaged in the
protected activity that the adveraction must have occurredldenefit from the inference but
generally courts measure the time in morithSee, e.gGorzynski596 F.3d at 110-11
(“Though [the Second Circuit] has not drawn ggbt line defining, for the purposes of a prima
facie case, the outer limits beyond which a temp@iakionship is too attenuated to establish
causation, [it has] previously held that fire®nths is not too long to find the causal
relationship.”);Gordon-Bakos v. Cornell Coop. EX252 F.3d 545, 554-55 & n.5 (2d Cir. 2001)
(finding spans of four and five monthsfstient to establish a causal relationshiginith v.

Town of Hempstead Dept. 8&nitation Sanitary Dist. No, 298 F. Supp. 2d 443, 457
(E.D.N.Y. 2011) (“With regard to the estathment of a prima faeicase through temporal
proximity, the Second Circuit has not drawbraght line as to how closely an adverse
employment action must follow protected activib imply that retaliation has taken place.”
(citing Espinal v. Goord558 F.3d 119, 129 (2d Cir. 2009)pudadio v. Johann$77 F. Supp.
2d 590, 614 (E.D.N.Y. 2010) (“There is no brigimel beyond which a temporal relationship is

too attenuated to prove causati’ (citations omitted)).

31 Defendant argues that “an adverse actiomoabe longer than@ouple of months for
an inference of causation to exist in a retadiattase.” (Def. Mem. 42.) Although some courts
have found that the passage of more than twoatinsas too long to suggest an inference of
causationsee, e.gGarrett v. Garden City Hotel, IncNo. 05-CV-0962, 2007 WL 1174891, at
*21 (E.D.N.Y. Apr. 19, 2007), the Second Circuit e$d that “five months is not too long to
find the causal relationship.Gorzynski 596 F.3d at 110.

63



Plaintiff argues that immediately after Copeland learned of her conversation with Thoma
on August 24, 2010, he embarked on a retaliatory campaign of harassment against Plaintiff,
which ultimately led to her probation and evetiermination. (Pl. Opp’n 56—-60.) Defendant
argues that when it decidedplace Plaintiff on probation iearly September 2010, the decision-
makers Raymond and Copeland did not know abaib#f's conversation with Thoma. (Def.
Mem. 39-40; Def. 56.1 § 153.) According to Defant, Copeland first learned of Corigliano’s
concerns about having dinner with him in mid to late September, and Raymond first learned of
Plaintiff's conversation with Thoma in eaflNovember 2010. (Deb6.1 1 153-55.) Plaintiff
argues that Thoma must havealissed Plaintiff's complaint with Copeland sooner. (Pl. 56.1
11 449-54.) Even if Thoma did not addressriilfis complaint with Copeland until late
September, Thoma testified that, upon broagline matter with Copend, Copeland replied
that “[h]e had alreadignown about it.” (Thoma Dep. 93-94I) any event, Plaintiff is not
required to prove that Copeland and Raymond koielmer complaint. The fact that Thoma,
Defendant’s human resources eg@ntative, knew of her complaia sufficient to establish
general corporate knowledge, whictsigficient to satisfy her burdeat the prima facie stage.

See Trivedi818 F. Supp. 2d at 736 (holding that “[a] pk#if need not prove that the specific
actors within an organization were aware that thenpff made allegationef retaliation to make
out aprima facieretaliation claim” (citations omittgll More importantly, Plaintiff has
established that she was terminated less thamiounths after she complained to Thoma about a
potential sexual harassment issaig] that alone is sufficient taise an inference of causation.
Viewing the evidence in the ligihtost favorable to Plaintiff, the Court finds that Plaintiff has

established a causal connection between heegisat activity and subsequent termination.

64



ii.  Non-Discriminatory Explanation

Since Plaintiff has established a prima éacase of retaliation, a presumption of
retaliation arises and Defendantsharticulate a legitimate reas for Plaintiff's termination.
Fincher, 604 F.3d at 720. Defendants argue thageland terminated Plaintiff because she
“failed to improve her perforrmce as required under the terafider probation,” he did not
believe Plaintiff had the “ability to lead atsenior level,” she ‘dd not completed the
merchandising manuals, the sign programstbekroom standards project or follow up
Copeland had requested that [Plaintiff] performtiua stop, start and continue project,” failed to
meet the goals set forth in her performance ewpment plan, “failed to take responsibility for
her actions and deficiencies in her work prdgduwend was disrespectful. (Def. 56.1 { 214-18.)
These are legitimate reasons for Plaintiff's terminati®ae Gregory v. DaJy243 F.3d 687, 696
(2d Cir. 2001) (“An employer’dissatisfaction with even a glified employee’s performance
may, of course, ultimately provide a legitimaten-discriminatory reason for the employer’s
adverse action.”)Yoselovsky v. Associated Pre8s7 F. Supp. 2d 262, 275 (S.D.N.Y. 2013)
(finding that the defendant met its burden by piimg that the plaintiffs job performance “had,
for many months, fallen well below his managengdectations,” and his “managers eventually
determined that his performance had not impdaweean acceptable level and made the decision
to terminated him”). Defendant has met its burden.

iii. Pretext

To avoid summary judgment,dmhtiff must offer evidencéom which a reasonable jury
could conclude by a preponderamée¢he evidence that but for the sexual harassment complaint,
she would not have been terminated. In ordestablish but-for causatipPlaintiff must prove
that her termination would not ¥ occurred in the absence of a retaliatory motive. Plaintiff

argues that prior to filing the sexual harassmentptaint with Thoma, she received praise and
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positive feedback from her bosses, includingp€and, but after her complaint to Thoma,
Copeland began a retaliatory campaign againstultenately culminating in her termination.
(PI. Opp’n 54-55.)See Brummell v. Webster Cent. Sch. Dib. 06-CV-6437, 2009 WL
232789, at *8 (W.D.N.Y. Jan. 29, 2009) (“[T]herenis doubt that sudden criticisms of an
employee’s work performance made after the eyg® has engaged in peoted activity is the
archetype form of retaliation . . . .”). Defendangues that Plaintiff was terminated due to her
poor work performance and attitude. (Def. Reply 31.) The evidence before the Court
demonstrates that Defendant’s perception airfiff's work performance changed in late
August 2010. According to Defendant, Plaintifél asiot perform well in her new position, but it
was not until late August 2010 that Raymond and Gmykbegan to realize the full extent of the
problem. (Def. 56.1 1 129.) Copeland and Raynrendived complaints regarding Plaintiff at
that time and met to discuss potential optioR&intiff argues that these complaints were
baseless, but Copeland used them, otheldssseomplaints, and his own manufactured
complaints, to retaliate against Plaintiff and ulitely to terminate her employment. (Pl. Opp’'n
54-62.)

The evidence shows that prior to Augg610, Plaintiff received positive reviews

regarding her work performance, and herrjegponsibilities wereonstantly expanded.

%2 Following Thoma'’s investigation into d&htiff's complaints about Copeland, she
prepared a report based on 2eness interviews and numemdocuments. (Def. 56.1 § 210;
Thoma Decl. 11 40-66.) Although some of thesestahts contain compldsabout Plaintiff's
behavior prior to her filing of the sexuarassment complaiagainst Copeland, these
complaints were all made after the fact dodhot appear to have been contemporaneously
reported. This lack of contemporaneous resoegarding Plaintiff’'s supposedly problematic
performance, contrasted with Plaintiff's posgtiwritten evaluations, “requires a credibility
determination that is properly made by a juriklings v. New York State Office of Court Admin.
No. 04-CV-3400, 2010 WL 1292256, at *16.CEN.Y. Apr. 5, 2010) (quotin§ollins, 2008 WL
2971668, at *11)Sklaver v. Casso-Solar Cor2004 WL 1381264, at *9 (S.D.N.Y. May 14,
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Although “[p]rior good evaluationalone cannot establish thatdaunsatisfactory evaluations

are pretextual,Hines v. Hillside Children’s Center3 F. Supp. 2d 308, 315 (W.D.N.Y. 1999),
the fact that “evaluations of the plaintiff pafdting the protected activity contradict earlier
evaluations” may serve as evidence of pretéxbk v. Securities Indus369 F. App’x 210, 213

(2d Cir. 2010) (citingrrealia v. Town of Manlius313 F.3d 713, 722 (2d Cir. 20023ge also
Curcio v. Roosevelt Union Free Scho. Dislo. 10-CV-5612, 2012 WL 3646935, at *14
(E.D.N.Y. Aug. 22, 2012) (“Courts have noted thatudden drop-off in performance evaluations
can serve as evidence that wordtse an inference oétaliation.”). Altrough Defendant argues
that the change in Plaintiff's evaluations was tasult of her inability to adjust to her new
position, Plaintiff initially received praise for hevork as Senior Manager of Operations. For
example, the weekly newsletter that Plaintifidg@ed was praised by itscipients. Thoma send
her an email stating “That is great Loril,” (Elx. 54), and Copeland sent an email stating “Great
kick-off! That is what we needed!” (PI. ER1). Copeland also conguddted Plaintiff on her
receipt of recognition of her newslettfrom others. (Pl. Ex. 541If was not until after Plaintiff

complained to Thoma on behalf of Coriglianatt&opeland began criticizing Plaintiff’'s work on

2004) (“Supporting documentation and explanaticnested after an engjee’s termination are
‘suspect,’ particularly when they do not aatevith prior performance evaluations.”).

Defendant argues that Copeland expressed disegipvith Plaintiffin March 2010 regarding

the grand opening of the Rego Park storeef(B6.1 11 112-14.) Copeland told Plaintiff that
D’Agata felt that she was nottting him run his store and thahe was intrusive. (Def. 56.1

1 114.) However, this incident occurred befGapeland gave Plaifitia positive review on
March 23, 2010, for the work she performe@®009. During the March 23, 2010 review,
Copeland stated “I know 2010 will be another big year for you in making Century 21 the best
retail company ever!” (Pl. Ex. 20.) Followingghalleged incident ahe Rego Park store,
Plaintiff was promoted to Senior ManagerQperations and was, among other things, given
official supervision over the coordinators. (Bx. 44.) Viewing the evidence in the light most
favorable to Plaintiff, any dapproval Copeland may havepexssed in March 2010 was minor
and not inconsistent with Plaintiff's theory th@dpeland had a sudden and dramatic shift in his
perception of her work in fall 2010.
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the newsletter. Kyle praised Plaintiff's watleaning and reorganizing the 700 building, stating
that he was “shocked” with herogress and that she was “#1 in [his] book.” (PIl. Ex. 45.) 1.G.
congratulated her on a “[g]reat job.Id() Carpenter thanked her for “creat[ing] an open doorl[,]
having more dialogue and allowiagforum for discussions” that Iped her grow professionally.

(Pl. Ex. 46.) After Copeland announced that Riffiwas receiving official authority over the
Coordinators on August 12, 2010, Thoma congratulated her and offered her “full support.” (PI.
Ex. 44.)

In addition to the sudden change in Piiis evaluations, Plaitiff has presented
evidence that many of Copeland’#icisms that resulted in héeing placed on probation were
baseless. In her PIP, Copelaniiadzed Plaintiff for an “Email Pds” project, but at the time of
that project’s completion four months earli€opeland had expressiid satisfaction with
Plaintiff's work verbally and irwriting. (Pl. Dep. 442—43; PIl. Exs. 48, 56.) Copeland criticized
Plaintiff for the signage project that failededto the IT department, the fitting room stools
project that had been assigned to employees tiha Plaintiff and never been approved, and
the newsletter for which Copeland had previoushigad her. He also criticized Plaintiff for
failing to seek his approval about a manual dt#ing to return her phone calls and emails, and
cancelling a meeting. Defendant argues that #figiailed to demonstrate a proper attitude or
show improvement while on probation, but Pldfrigstified that, despit feeling attacked by
Copeland, she asked Copeland how she couldowepand he refused to give her specific
information or instruction.Curcio, 2012 WL 3646935, at *15-16 (aging summary judgment
on plaintiff's retaliation claim in part becaugkintiff claimed that his supervisor “imposed

unrealistic demands and set him up for failure”).
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Plaintiff has provided evidence that desgitene complaints about her work prior to
filing a complaint for sexual harassment aga®speland, she was applauded and given positive
performance evaluations, but that after she filed the sexual harassment complaint against
Copeland, everything she did was criticizedeven actions for which she was previously
praised. Copeland began baselessljcizing her performance, figsed to meet with her and to
take her calls, all of which led to teeentual termination of PlaintiffCurcio, 2012 WL
3646935, at *15-16 (finding disputed issuesadft fexisted prevented summary judgment
because a reasonable jury could concludettie “escalating criticisms and negative
performance reviews, ultimately culminating in aidé of tenure,” were pretext for retaliation).
Viewing the evidence in the ligihhtost favorable to Plaintiff, easonable jury could conclude
that Copeland’s criticisms were disingenuoud amotivated by retaliatory motives, and but for
Plaintiff's complaint to Thoma, Copeland would inatve criticized Plaintiff's performance and
Plaintiff would not have beeterminated, making retaliationbat-for cause of Plaintiff's
termination. Defendant’s motion for summary judgings to Plaintiff's retaliation claims is
denied.

[ll.  Conclusion

For the reasons discussed above, Defendartt®n for summary judgment is denied in
its entirety.

SO ORDERED:
s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: September 28, 2013
Brooklyn, New York
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