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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Ne 11-CV-2445

MARIE JONES ASADMINISTRATOR OF THEESTATE OFROY ANTONIO JONES IIl; AND
Roy A. JONES JRr.,

Plaintiffs,
VERSUS
COUNTY OF SUFFOLK AND PEDROJONES

Defendans.

MEMORANDUM AND ORDER
February?1, 2017

JosePHF. BIANCO, District Judge even though the County had previously re-
moved decedent’s sister. The County now
Marie Jones, as administrator of the Es-  moves to dismiss for failure to state aimia
tate ofher grandson Roy A. Jones, Ill (“dece-  under F.R.C.P. 12(b)(6). For the following

dent”), anddecedent’s fatheRoy A. Jones, reasons, the motion grantedas to the fed-

Jr. ("Roy Jones”),(collectively, “plaintiffs”) eral claims The Court declines to exercise
brought this civil rights action against de-  supplemental jurisdiction over the state law
fendants the County of Suffolk("the claims against both defendants and dismisses
County”) and Pedro Jongsollectively, “de- the state law claims, withoprejudice to re-

fendants”) in connection with the beating filing in state court.
death of decedent by Pedro Jones on August

1, 2010. On thatal, the sixteemonth-old |. BACKGROUND
decedentesided with and was in the custody ]

of his mother,Vanessa Jones. Pedro Jones _ 'he following facts are taken from the
was heiboyfriend. Third Amended @mplaint (“Compl.”) and

from the parties’ submissions(ECF No.
Plaintiffs brought 28 U.S.C. § 1983 209.) The Court assumes them to be true for
claims against the County, alleging that it vi-  purposes of deciding this motion awodn-
olated decedent’'s Fourteenth Amendment strues them in the light most favorable to
procedural and substantive due process rights plaintiffs, the non-moving party.
by failing to remove him fronhis mother’'s
custodyor take other steps to protect him
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A. Facts

Before decedent was born, his pargnts
Roy and Vanessadones had a daughter,
Amiya Jones (“Amiya”). Compl. at 116.)
After a domestic dispute occurred between
the parents in Amiya’s presence in October
2008, the Suffolk County Department of So-
cial Services (“DSS”) procured an order of
protection in favor of Amiya against both
parents from the Suffolk County Family
Court. (d. 1 2:23.) Roy and Vanessa
Jonesviolated the terms of that order, and
DSS filed an emergency petition with the
Family Court seeking to remove Amifram
their custody. [d. 124.) DSS removed
Amiya in connection withthat petition, the
Family Court subsequently deemed her a ne-
glected child, and she wastreturned to her
parents’ custodpeforeAugust 1, 2010, the
date of decedent’s deatldd. 11 25-28.)

When decedent was born on March 18,
2009, the County immediately sought and ob-
tained a temporargrder of protection in his
favor againstRoy and Vanessa Jon&sm
the Family Court, which foundn June 4,
2009that decedent was a victim of “deriva-
tive neglect” because of Amiya’s status as a
neglected child. I€. 1129-31.) The order of
protection released decedenthis mother’s
custodybut required her to “[rlefrain from
acts . . . that create an unreasonable risk to the
health, safety or welfare of [decedent].”
(Temporary Order of ProtectiprEx. A to
Def.’s Mot. to Dismiss for Failure to State a
Claim (“Def.’s Mot. to Dismiss), ECF No.
2112, atl.)* The ordemwas to last until April
7, 2010. [d. at 2) Nevertheless, the mother
continued to engage in conduct that created
“an unreasonable risk to the health, safety or

1 This Court may take judicial notice of orders of the
Family Court on a Rule 12(b)(6) motiorsee Bryant

v. N.Y. State Educ. Dep®92 F.3d 202, 208 (2d Cir.
2012) (“[A] court can consider the complaint, docu-
ments attached to the complaint, documents incorpo-
rated by reference in the complaint, and public records
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welfare” of decedent. (Compl.3b.) She
was also arrested and charged whihassault
of another individual on February 4, 2010.
(Id. 1 42.)

In a separate order dated June 4, 2009, the
Family Courtplacedvanessa Jonesder the
supervision of DSS. (Order of Fde€inding
and Disposition without Placement, Ex. B to
Def.’sMot. to DismissECF No. 2113, at 4.)

It alsorequired heto obtain a mental health
evaluation and suitable housingld.(at 5.)
On June 25, 200¥anessa Jongrrticipated

in a mental health evaluation and was
ferred for outpatient substance abuse coun-
seling. Pet.for Modification and Extension
of Supervision, Ex. E to Def.’s Mot. to Dis-
miss ECF N02116.) She was admitted into
a treatmenfprogram on April 5, 201,0but
demonstrated inconsistent attendarmed
failed to complete the program ijay 24,
2010 (Id.) At that time, the County asked
the Family Court to extend the effective pe-
riod of its June 4 orders.ld() The Family
Court agreed,first extending its orders
through July 5, 2010, then througdhly 29,
2010, and finally through July 28, 20155ee
Exs.C, D, F to Def.’sMot. to Dismiss ECF
Nos. 211-4, 211-5, 211-7.)

Before decedent’s death, his father was
incarcerated, andis mother movediim to a
Native AmericanReservation. (Compl.ff
38, 43.) After the move and about a month
before decedent’s death, DSS Case Worker
Corris Nickens visited the reservation and
found decedent in the careRbse Lawrence,
who, in Nickens’s view, was too young to be
a caretaker. 1d. 11 4648.) Nickensadvised
Vanessa Joneef his opinionabout Law-
rence (Id. 1 48.) About two weeks latefin

when considering a motion to dismiss.” (citifigylor

v. Vt. Dep't of Educ.313 F.3d 768, 776 (2d Cir.
2002)); Lomnicki v. Cardinal McCloskey Seryhlo.
04-CV-4548 (KMK), 2007 WL 2176059, at *1
(S.D.N.Y. July 26, 2007) (taking judicial notice of
family court records).



July 2016—Nickens encountered Pedro
JonesyVanessa Jonesigew boyfriendwhile
visiting the homebutNickensdid nothing to
obtain more information alob this individ-
ual. (Id. §50.)

On July 20, 2010, decedent suffered an
unexplained skull fracture and was hospital-
ized. (d. 11 5253.) Vanessa Jonewld
Nickens that Rose Lawrence had been caring
for her childwhen decedent sustained the in-
jury, but Lawrence denietthis assertion (Id.

11 57, 59.) Roy Jone#carcerated at the
time, told Nickens and other County investi-
gators that decedent was in danger, that
Vanessa Jondsft decedent with whomever
she could, and that decedent was nahig
mother’s care at the time of the injuryld.(
161.) Neither Nickens nor anyone else with
the County took action to remove the child in
response to this incidentld( T 64.)

After decedent was released from the
hospital, in the week betweereakdent’s
skull fracture and his death, Nickens visited
him at his home and found him to be under-
weight. (d. 1 69+0.) On August 1, 2010,
Vanessa Jondsft decedent alone with Pedro
Jones. I@. § 71.) While decedent was in his
care, Jones shook, punched, and fatally
wounded decedent, who was pronounced
dead at Southampton Hospital at 9:11 p.m.
(Id. § 73.) The autopsy indicatedat the
physical abuse had been occurring for some
time before that night. Id. 174.) Pedro
Jones pleaded guilty to the murder of dece-
dent and, in his statement to the police after
the arrest, indicated that he had abused dece-
dent on multiple occasionsld( 1 72, 74.)

B. Procedural History

Roy Jonedrought this Section 1983 ac-
tion against the County and a number of other
defendantsincluding several private entities,
onMay 17, 2011. (ECF No. 1). His request

for a stay pending appointment of the repre-
sentative of decedent’s estate was granted on
July 14, 2011. (ECF No. 14.) Marie Jones,
decedent’'s pataml grandmother, was ap-
pointed temporary administrator of dece-
dent’s estate on December 16, 2011 and then
as permanent administrator on April 27,
2012. (Compl. T 4.)Plaintiffs then filed an
amended complaint against a variety of de-
fendants on several fterent claims. (ECF
No. 23.) Thereafter, the case went through an
extended period of motion practice and dis-
covery in relation to other defendants who
were ultimately dismissed from this action.
(See, e.gECF Nos. 90, 192, 203 Notably,

this Courtgranted a motion to dismiss filed
by several private entities and individuals on
August 20, 2013.SeeJones v. Nicken®61

F. Supp. 2d 475, 492 (E.D.N.Y. 2013).

On June 19, 2016, plaintiffs filed a third
amended complaint against the County and
Pedro Joas raising Section 1983 claims for
violations of decedent’s substantive and pro-
cedural due process rightss well asstate
law wrongful death clais against the
County and Pedro Jones. (ECF No. 209.)
The County moved to dismiss for failure to
state a lmim on August 25, 2016laintiffs
filed an opposition on November 18, 2016,
and the County replied on December 2, 2016.
(ECF Nos. 21413.) Oral argument was held
on January, 2017. The Court has fully con-
sidered the parties’ submissions.

[I. STANDARD OF REVIEW

In reviewing amotionto dismisspursuant
to Rule 12(b)6), the Court must accept the
factual allegations set forth in the complaint
as true and draw all reasonable inferences in
favor of the plaintiff. See, e.g.Cleveland v.
Caplaw Enters.448 F.3d 518, 521 (2d Cir.
2006); Nechis v. Oxford Health Plans, Inc
421 F.3d 96, 100 (2d Cir. 2005). “In order to
survive a motion to dismiss under Rule
12(b)(6) a complaint must allege a plausible
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set of facts sufficient ‘to raise a right to relief
above the speculative level.Operating Lo-
cal 649 Annuity Trust Fund v. Smith Barney
Fund Mgmt. LLC595 F.3d 86, 91 (2d Cir.
2010) (quotingBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007)). This standard
does not require “heightened fact pleading of
specifics, but only enough facts to state a
claim to relief that is plauslé on its face.”
Twombly 550 U.S. at 570.

The Supreme Court clarified the appro-
priate pleading standard Ashcroft v. Igbal
setting forth two principles for a district court
to follow in deciding amotion to dismiss
556 U.S. 662(2009). First, distct courts
must “identify[ ] pleadings that, because they
are no more than conclusions, are not entitled
to the assumption of truth.1d. at 679
“While legal conclusions can provide the
framework of a complaint, they must be sup-
ported by factual allegatns.” Id. Second, if
a complaint contains “welpleaded factual
allegations, a court should assume their ve-
racity and then determine whether they plau-
sibly give rise to an entitlement to reliefld.

[ll. DiSCUSSION

Plaintiffs raise two federal claims under
Section 1983 for violations of decedent’s
procedural and substantive due process rights
as the basis fdahis Court’sjurisdiction. Spe-
cifically, plaintiffs assert that the County vi-
olated decedent’s procedueald substantive
due process rights by failing to remove him
from Vanessa Jones’s custody even though it
was required to do so by the New York State
Child Protective Services Manughe “man-
ual”), New York Family Court Law § 1024,
and New York Social Servisd.aw 8§ 417 by
virtue of Amiya’s earlier removal. Sge
Compl. 17 110, 112, 1341, Pls.” Mem. of
Law in Opp’n. to Def.’s Rule 12(b)(6) Mot.
(“Pls.” Br.”), ECF No. 213, at-+8.) Plaintiffs
further contend that the County violated de-

cedent’s procedural arsibstantive due pro-
cess rights by failing to ensure Vanessa
Jones’s compliance with the Family Court or-
ders, conduct a safety assessment, or other-
wise protect decedent.SéeCompl. {112,
114, 115, 120, 13%l1.) The County con-
tends thaplaintiffs fail to state a claim under
F.R.C.P. 12(b)(6) because (1) neither the
cited statutes nor the manual creat®asti-
tutionally protected interest, as required to
state a procedural due process clg@) de-
cedent was never in the County’s custody
and the Countnever took an affirmative step
to place the child in danger, as required to
state a substantive due process claim
(3) plaintiffs’ federal claims are based on the
County’s negligence, but negligence is not
actionable under Section 1983; adjlfflain-
tiff s failed to allege a policy or custom of the
County as the basis for these constitutional
violations, as required to state a Section 1983
claim underMonell v. Department of Social
Services of City of New York36 U.S. 658
(1977). For the reasons set forbelow, the
Court agrees with the Couny the first two
points and plaintiffs federal claims are dis-
missedon these grounds. Furthermore, the
Court does not reach the Countgther ar-
guments and declines to exercise jurisdiction
over the state lawlaims against either de-
fendant.

A. ProceduraDue Process Claim

The County first moves to dismiss plain-
tiffs’ procedural due process claim. In order
to assert a violation of procedural due process
rights, a plaintiff must “first identify a prop-
erty right, second show that the [State] has
deprived him of that right, and third show that
the deprivation was effected without due pro-
cess.” Local 342, Long Island PubServ.
Emps., UMD, ILA, AFCIO v. Town Bd. of
Huntington 31 F.3d 1191, 1194 (2d Cir.
1994) (citation omitted). Thus, a claimed vi-
olation of procedural due press involves a
two-step analysis: (1) the court examines



whether the State deprived plaintiff of a con-
stitutionally protected interest, and (2) if so,
the court determines whether the procedures
surrounding that deprivation were constitu-
tionally adequateSee Shakur v. Selsk3o1l
F.3d 106, 118 (2d Cir. 2004).

Under the first step, it is well settl¢aat
“[tlhe requirements of procedural due pro-
cess apply only to the deprivation of interests
encompassed by the Fourteenth Amend-
ment’'s protection of libertyand property.”
Bd. of Regents v. Rotd08 U.S. 564, 569
(1972). When the claimed interest is “rooted
in state law, [courts] look to the particular
state ‘statute, contract, or regulation that pur-
ports to establish’ the asserted entitlement in
order to asess the parameters and the
strength of the alleged interest to determine if
due process protection appliesSealed v.
Sealed 332 F.3d 51, 56 (2d Cir. 2003)
(“Sealed). “Where those statutes or regu-
lations meaningfully channel official discre-
tion by mandating a defined administrative
outcome, a property interest will be found to
exist.” Kapps v. Wing404 F.3d 105, 113 (2d
Cir. 2005) (citationomitted); see also Town
of Castle Rock v. Gonzale§45 U.S. 748,
756 (2005) (“[A] benefit is not a protected en-
tittlement if government officials may grant or
deny it in their discretion.”).

In Sealed, for examplethe Second Cir-
cuit was asked to determine whether Con-
necticut’s child welfare laws create an enti-
tlement to protectiveesvices subject to con-
stitutional scrutiny. 332 F.3d at 856. The
Court began its analysis by looking at the un-
derlying state statutes, stating that, “[i]n eval-
uating whether a state has created a protected
interest in the administrative context, we
must determine whether the state statute or
regulation at issue meaningfully channels of-
ficial discretion by mandating a defined ad-
ministrative outcome.ld. at 56;see also Ky.
Dep't of Corr. v. Thompsqord90 U.S. 454,

462 (1989) (“[A] State creates a protettid-

erty interest by placing substantive limita-
tions on official discretion.” (citatioromit-
ted)). As the @urt explained, “[w]here the
administrative scheme does not require a cer-
tain outcome, but mereuthorizegparticu-

lar actions and remedigbe scheme does not
create ‘entittements’ that receive constitu-
tional protection under the Fourteenth
Amendment.”ld. (citing Kelly Kare, Ltd. v.
O’Rourke 930 F.2d 170, 175 (2d Cir. 1991)).
The Court emphasized that Connecticut’s
procedures for investigating child abuse,
standing alone, “create no independent sub-
stantive entitlements, whose deprivation
might trigger application of the Due Process
Clause.” 1d. at 57 (citing Olim v. Wak-
inekona 461 U.S. 238, 250-51 (1983)).

The Second Circuit then procestito an-
alyze Connecticut’s welfare statutes, finding
that most of the provisions invest the State
with “significant discretion” in investigating
and taking remedial action against child
abuse, thereby preventing tl@&ourt from
concluding that those provisions create a pro-
tected property or liberty interesid. The
Court highlighted one statutory provision,
however, that, due to its ambiguous language,
could require thé&tate to take more substan-
tive action (in the form of removing a child
from an abusive environment without paren-
tal consent) against child abudd. at 5758
(citing a provision under which “the commis-
sioner, or his designeshall authorizeany
employee of the department or any law en-
forcement officer to remove the child . . .
from [abusive] surroundings without the con-
sent of the child’s parent or guardian”). Be-
cause th€ourt lacked a “clear understanding
of the underlying state law,” however, it
could not determine whether the provision in
fact makes removal mandatory (thereby im-
buingplaintiffs with “a legitimate entitlement
to emergency removal potentially triggering
Fourteenth Amendment protection”)d. at



58 (explaining that if the provision makes re-
moval mandatory, th€ourt could not con-
clude, at this preliminary stage of litigan,
that plaintiffs failed to allege the existence of
a protected property or liberty interest). The
Court elected, therefore, to certify interpreta-
tion of the provision to the Connecticut Su-
preme Court and retained jurisdiction to dis-
pose of the appe#&bllowing its receipt of the
state court’s guidanceld. at 53-60. When
the state court held that the statutory provi-
sion at issue did not require removal, but
merely authorized removal on a discretionary
basis, the Second Circuit affirmed the district
court’s dismissal of the procedural due pro-
cess claim.See Sealed.. Sealed 125 F.
App’x 338, 339 (2d Cir. 2005)' Sealed I1).

In Hilbert S. v. County of Tiogathe
Northern District of New York was presented
with a similar procedural due process claim,
but under New York State law. No. 3:@%/-
193, 2005 WL 1460316, at *10 (N.D.N.Y.
June 21, 2005)In that case, plaintiffs argued
that they were denied protective services
without due process of lawprotective ser-
vices to which they claimed they were enti-
tled under New York Social Services Law
§ 411et seq, Art. 6, Tile 6. Id. at *11. Fol-
lowing the Second Circuit’'s guidance, the
court proceeded to analyze whether New
York’s child welfarelegislation*“require[s]

a certain outcome,”or ‘“merely authorizes
particular actions and remedié¢to discern
whether or notthe State’s administrative
scheme creates a protected property or liberty
interest). Id. (quotingSealed!, 332 F.3d at
56). In rejecting plaintiffs’ contention that
New York’s legislation creates an entitlement
to protective services subject to dueqass
scrutiny, the court focused on the discretion-
ary aspects of the statute. First, the court
noted that New York State courts have previ-
ously denied procedural due process claims
based on the State’s child welfare statute pre-
cisely because the statuteolves discretion-
ary determinations.Id. (citing Mark G. v.

Sabo| 247 A.D.2d 15, 29 (1st Dep’t 1998)
Second, the court explained that even if a cer-
tain mandatory aspect of the statute was not
followed by the defendants, no procedural
due processlaim could survive because the
mandatei(e., to conduct an immediate inves-
tigation once a report of suspected child
abuse is received) merely authorizes particu-
lar actions and remedies, but does not require
a certain substantive outconid. at *41. For
these reasons, the court concluded that “it
cannot be said that [the plaintiffs] were de-
nied constitutionally protected liberty or
property rights under the statutory scheme in
guestion,” and dismissed the procedural due
process claimid. at *42.

Plairtiffs make essentially the same argu-
ment here as the plaintiffs did $ealed and
Hilbert S, arguing that, under the manual and
two New York statutes, decedent wanti-
tled to protective services under state man-
dates regardingnter alia . . . mandatd in-
vestigation and intervention protocols gov-
erning the conduct of the mandated child pro-
tective services unit of each County through
its Department of Social Servicédd. at *11
(quoting thecomplaint). Specifically, plain-
tiffs highlight language imNew York Family
Court Law 81024and New York Social Ser-
vices Law 8 417(PIs.’ Br. at /8, 14.) Fam-
ily Court Law 8§ 1024(a) providebat

a designated employee of a city or
county department of social services
shall take all necessary measures to
protect achild’s life or health includ-
ing, when appropriate, taking or keep-
ing a child in protective custody . if

(i) such person has reasonable cause
to believe that the child is in such cir-
cumstance or condition that his or her
continuing in said place of nelence

or in the care and custody of the par-
ent or person legally responsible for
the childs care presents an imminent
danger tothe childs life or health;



and(ii) there is not time enough to ap-
ply for an order undesection one
thousand twentywo of this article

N.Y. Fam. CtAct § 1024(a). Similarly, un-
derSocial Services Law 817,

a designated employee of a city or
county department of social services,
.. .shall take all appropriate measures
to protect a child’s life and health in-
cluding, when appropriate, taking or
keeping a child in protective custody
without the consent of a parent or
guardian if such person has reasona-
ble cause to believe that the circum-
stances or condition of the child are
such that continuing in his or her
place of residence or in the care and
custody of the parent, guardian, cus-
todian or other person responsible for
the child’s care presenean imminent
danger to the child’ life a health.

N.Y. Soc. Serv. Law § 41T)(a).

Neither of the cited provisiongreates a
liberty interest thatriggersdue process pro-
tection. As a threshold matter, in its order
dismissingthe private entities from this case,
this Court agreed withiHilbert S. that “the
States child welfare legislationontains pro-
cedural requirements and mandatbat a
particular process be followed in the case of
suspected child abuse, but it does not com-
mand a particular substantieeitcome. In-
stead, under New Yor¥’statute, the provi-
sion of preventive services is predicated on
discretionary determinatiorisJones 961 F.
Supp. 2d at 49%citing Hilbert S, 2005 WL
1460316, at *12). As this Court stated in that
opinion,

Inherent in[plaintiffs’] claim of enti-
tlement to such preventive services is
the implication that the statute im-
poses a nondiscretionary duty on the

part of social service officials to make
the statutorily required finding under
certain described circumstances.
Such reasoning Balready been re-
jected by [the New York Supreme
Court, Appellate Divisionjnasmuch
as such professional evaluation as to
the existence of a circumstance re-
quiring child preventive services can-
not reasonably be construed as minis-
terial or nondiscretionaryAny “enti-
tlement” sought to be enforced de-
pends upon the decisions of social
services professionals and does not
even come into existence until the dis-
cretionary determination as to what is
appropriate has been made.

Id. (quotingMark G., 247 A.D.2dat 29 (em-
phasis added in originagitations omitted);

see alsoGrant v. Cuomol30 A.D.2d 154,
163-65 (1st Dep’t 1987)analyzing provi-
sions of New York Social Services Law and
explaining that the findings that serve as a
prerequisite to any obligation to provide pre-
ventative services involve the exercise of dis-
cretion and professional judgment).

Although the Court focused on the Social
Services Law in that opinion, the same logic
applies with equal force to Family Court Act
§ 1024, which also contains gumge afford-
ing case workers significant discretiokee
N.Y. Fam. CtAct § 1024(a) (“[A]ldesignated
employee of a city or county department of
social services shall take all necass
measures to protect a chidife or health in-
cluding,when approprte, taking or keepig
a child in protective custody:. .[if] such per-
son hageasonable caus® believe that the
child is in such circumstance or condition that
his or her continuing . .in the care and cus-
tody of the parent . .presents an imminén
danger tahe child’s life or health.” (empha-
sis added)). This is especially true in light of
the fact that Social Services Law 8§ 417 was
enactedo implement the Family Court Act.



SeeN.Y. Soc. Serv. Law 817 (enacted
“[p]ursuant to the requirements and o
sions of the family court act.

The Court sees no reason to deviate from
its earlier interpretation of New York State’s
child welfare scheme. In arguing for such a
deviation, plaintiffsfirst contend that the
County’s discretionary duties witlespect to
decedent became mandatory by virtue of the
County’s earlier removal of Amiya from
Vanessa Jones’s custodySegPlIs.” Br. at
20.) Plaintiffs cite no statutory or case law,
however, to support the proposition that the
County must remove a chifdom a parent’s
custody if, at an earlier time, it removedi&
ferentchild from that custody.On the con-
trary, New York’s child welfare schenap-
pears to contemplata caseby-case ie.
child-by-child) approach to removal.See,
e.g, N.Y. Soc. ServLaw 8417 ([A] desig-
nated employee of a city or county depart-
ment of social services. . shall take all ap-
propriate measures to protextchild’s life
and health. . . .” (emphasis added)).Y.
Fam. Ct. Act § 1024"“[A] designated em-
ployee of a city ocounty department of so-
cial services shall take all necessary measures
to protecta child’slife or health . . .” (em-
phasis added)). Indeed, a rule requiranug
tomatic removal of a child born to parents
from whom another child was previously re-
moved cold create significant due process
issues regarding thgarent’'sprotectedights.
See, e.g.Southerland v. City of N.Y680
F.3d 127, 142 (2d Cir. 2012)P]arents. . .
have a constitutionally protected liberty inter-
est in the care, custodyé management of

2 Plaintiffs argue that the use of the term “shall” in the
statute indicates that DSSts/estigatory and renval
duties are mandatory. @IBr. at8.) That same term,
however, is used in both provisions, and New York
courts have still interpreteSlocial Services Law § 417
as creating discretionary functionSeeMark G, 247
A.D.2d at 29 see also Hilbert $2005 WL 1460316,
at *12 Furthermorein Sealedl, thesimilar usagef

their children. . . . The Fourteenth Amend-
ment imposes a requirement that except in
emergency circumstances, judicial process
must be accorded both parent and child be-
fore removal of the child from his or herrpa
ent’'s custody may be effext” (quoting
Tenenbaum v. Williamg 93 F.3d 581, 593
(2d Cir. 1999)(first omission in original))
Troxel v. Granville 530 U.S. 57, 65656,
(2000) (collecting cases concerning the “fun-
damental right of parents to make decisions
concerning the care, casly, and control of
their children”) Thus, the Court concludes
that Amiya’s removal, by itself, did not give
her brother, decedent, a protected liberty in-
terest in removal from the home.

Plaintiffs also argue that the circum-
stances present herén partiaular dece-
dent’s unexplained skull fracture, which oc-
curred less than two weeks before his death
transformed the County’s discretionary pow-
ers to investigate and remove him into man-
datory obligations. (Pls.’ Br. at 20.) Nothing
in the language of the staes however, sug-
gests that certain, specific facts require auto-
matic removal Rather,both Family Court
Law § 1024(apnd Social Services Law § 417
provide that a social worker can remove a
child “when appropriate” and only the so-
cial worker“hasreasonable cause to believe
that the child is in such circumstance or con-
dition that his or her continuing .in.the care
and custody of the parent .presents an im-
minent danger tohe child’s life or health.”
N.Y. Fam. Ct. Act 8 1024see alsd\.Y. Soc.
Serv. Act § 74 (social worker can remove
child if she ‘hasreasonable cause to believe
that the circumstances. . of the child are

the term “shall” in the Connecticut statute did not
transform a discretionary duty into a mandatory one.
SeeSealed 1] 125 F. App’x at 340.Finally, the prs-
ence of the discretionary language identified above
offsets this mandatory language. Therefore, this Court
concludes that the use of the term “shall” in both stat-
utes is not dispositive on this issue.



such that continuing . .in the care and cus-
tody of the parent . . presentsan imminent
danger to the child’ life or health”). The
statute’ use of the phrases “when appropri-
ate” and “reasonable cause to believe,” cou-
pled with their silence on what constitutes an
“appropriate” circumstance or “reasonable
cause,” leaves those determinations to the
discretion of the acial workerin each in-
stance

In short, as this Court held in its earlier
decision, New York State’s child welfare
scheme does not create a protected interest in
a specific substantive outcome such as re-
moval,see JoneR61 F. Supp. 2dt492 and
no sut interestis createchased on Amiya’s
removal or decedent’s injuries in the days
leading up to his death. Therefore, plaistiff
havefailed to state a procedural due process
claimas a matter of law

B. Substantivdbue Process Claim

The County also moves thsmiss plain-
tiffs’ substantive due process claim on the
ground that decedent was not in the County’s
custody when he died, and custody is the
“linchpin” of substantive due process claims
against state actors. (Def.’s Br. at 10.)

As the Second Circuit has explained,
“[t]he touchstone of due process is protection
of the individual against arbitrary action of
government.”Leebaert v. Harrington 332
F.3d 134, 139 (2d Cir. 2003) (quotidy. of
Sacramento v. LewiS23 U.S. 833, &
(1998)). The Fourteenth Amendment, how-
ever, “does not provide a comprehensive
scheme for determining the propriety of offi-
cial conduct or render all official misconduct
actionable.”Pena v. DePrisco432 F.3d 98,
112 (2d Cir.2005). Instead, the scope tie
substantive due procedsctrineis very lim-
ited. See Washington v. Glucksbgsgl U.S.
702 (1997).The Supreme Court has said that

it is “reluctant to expand the concept of sub-
stantive due process because guideposts for
responile decisionmaking in this unchar-
tered area are scarce and cpaded.” Col-

lins v. Harker Heights503 U.S. 115, 125
(1992). “In order to establish a violation of a
right to substantive due process, [after
demonstratinghat it was denied a valid prop-
erty interest,] a plaintiff must demonstrate not
only government action but also that the gov-
ernment action was ‘so egregious, so outra-
geous, that it may fairly be said to shock the
contemporary conscier.” Peng 432 F.3d

at 112 (quotind-ewis 523 U.S.at847 n. §.

To satisfy this standard, a plaintiffust show
that the government decision it challenges
“was arbitrary or irrational or motivated by
bad faith.”"Rosa R. v. Connell89 F.2d 435,
439 (2d Cir. 1989).

In the conext of child welfare services,
the seminal substantive due process case is
DeShaney v. Winnebago County Department
of Social Service<l89 U.S. 1891989). This
Court summarized that holding in its earlier
order granting the private defendants’ motion
to dismiss. See JonesP61 F. Supp. 2t
486-87.Importantly, as this Court noted ear-
lier, the Supreme Court indicated in
DeShaneyhat the Due Process Claugen-
erally confer[s] no affirmative right to gov-
ernmental aid, even where such aid may be
necesary to secure life, liberty, or property
interests of which the government itself may
not deprive the individual.'ld. at 486 (quot-
ing DeShaney489 U.Sat198). Althoughan
exception to this rule exists where the state
bears a “special relationship” to a plaintiff,
the Supreme Court went on to hold in
DeShaneythat no “special relationship”
arises by virtue of “the State’s knowledge of
the individual’'s predicament or frois ex-
pressions of intent to help hiln.DeShaney
489 U.S.at200. Instead,

it is the Sate’s affirmative at of re-
straining the individual’'s freedom to



act on his own beha#through incar-
ceration, institutionalization, or other
similar restraint of personal liberty
which is the"deprivation of liberty
triggering the protections of the Due
Process Clause, not its failure to act to
protect his liberty interests against
harms inflicted by other means

Id. In other words, ihvoluntary custodyis]

the linchpin of anyspecial relationship ex-
ception” to the rule that the state is under no
affirmative obligation to protect a person’s
liberty interest against encroachments by oth-
ers. RobischungA/alsh v. Nassau Cty. Police
Dept, 421 F. App’x 38, 40 (2d Cirk01])
(quoting Matican v. City of New Yorig24
F.3d 151, 156 (2d Ci2008).

Applying these rules to this case, this
Court held that plaintiffs failed to state a
claim against therivate defendants because
plaintiffs “do not allege that thdecedent wa
ever in the State’ custody, let alone during
one of the instances of Pedro Jones’ abuse.”
Jones 961 F. Supp. 2dt487. The plaintiffs
still fail to make such an allegatiotnstead
plaintiffs argue that, even though decedent
was never in th&tate’s custody, the County
created a “special relationship” with him by
removing Amiya. (PIs.” Br. atl5-16)
Again, however, they cite no law, and the
Court could find none, supporting the propo-
sition that the removal of one child creates a
special relaonship between the County and
a different child born at a later date to the
same parents. In addition, that rule does not
appear to follow from the logic @eShaney
which repeatedly indicates that a special rela-
tionship is created where the state takes a per-
son into its custodySee DeShane89 U.S.
at 198-200.

Indeed, at least one case in the Second
Circuit cuts directly against plaintiffs’ argu-
ment. SeeHendricks v. City of N.Y., N,YNo.

13 CIV. 2787 PAC, 2014 WL 3819296, at *3
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(S.D.N.Y. Aug.4, 2014). InHendricks the
plaintiff was in a relationship with a man
named Reginald Smith, and Smith was sub-
ject to a protective order issued by the Bronx
Family Court that prohibited him from being
in contact with children because he had alleg-
edly abwsed his own daughter and had violent
tendenciesld. at *1. A caseworker with the
Administration for Children’s Services
(“ACS”) visited plaintiff's home to serve the
protective order.ld. While there, she found
Smith with plaintiff's infant son and &ned
about plaintiff's romantic relationship with
Smith. Id. The caseworker took no action to
enforce the protective order or otherwise
warn plaintiff about Smith’s violent propen-
sities. Id. Two months later, Smith beat
plaintiff's son to death, andlantiff subse-
guently sued ACS and the City of New York,
alleging, inter alia, that they violated her
son’s substantive due procesghts by fail-

ing to enforce the protective order against
Smith. Id.

The court dismissed this Section 1983
claim on the grounds that plaintiff did not ad-
equately allege a “special relationship be-
tween the state and the decedent” because
“the gravamen of the Amended Complaint is
that the Municipal Defendants failed to act
while knowing that the Decedent might be in
danger’ given the defendants’ previous de-
termination that Smith was a danger to chil-
dren.Id. at *3. This was not enough to create
a special relationship, the court reasoned, be-
cause

[iif a prdective order prohibiting
Smith’s contact with children could
create such &aspecial relationship,
then the state would have a constitu-
tional duty to protect every child.
Such a broad duty is inconsistent with
DeShanes teachingthat the Due
Process Clause ig6t . . .a guarantee
of certain minimal levels of safety
and secuty.”



Id. at *4 (quotingDeShaney489 U.S. at 196
(omission in original).

The Court agrees with the analysis in
Hendricks and that reasoning applies with
equal force here. If the County’s removal of
Amiya created a “special relationship” be-
tween theCounty and decedent, it would also
create a special relationship with any future
children of Roy or Vanessa Jones. Not only
is this “inconsistent witlbeShane\s teach-
ing that the Due Process Clause is ‘nota
guarantee of certain minimal levels affety
and security;” id., it would also prove highly
impractical and burdensome to the parents’
privacy rights, as the state would constantly
need to check on them to see if any new chil-
dren have been born. Like théendricks
court, this Court finds the following passage
from DeShaneyjuite on point:

[The County’q failure to [protecide-
cedent}-though calamitous in hind-
sight—simply does not constitute a
violation of the Due Process
Clause. . . Judges and lawyers, like
other humans, are moved by natural
sympathy in a case like this to find a
way for [decederjtand hig[father]to
receive adequate compensation for
the grievous harm inflicted upon
them. But before yielding to that im-
pulse, it is well to remember once

3To the extent plaintiffs invoke the “stateeatecdan-

ger” exception to the rule that states have no affirma-
tive obligation to protect individuals not in their cus-
tody, that argument fails because the County did noth-
ing to create or increadbe dangerdecedent faced
See Matican524 F.3d atl57 (“[T]he sate does in-
fringe a victim’s due process rights when its officers
assist in creating or increasirthe dangethat the vic-

tim faced at the hands of a third party.”). Passive in-
action does not rise to the level of creating or increas-
ing danger. See Hilbet S, 2005 WL 1460316, at *4
(“[T]he actor must have acteaffirmatively, using his

or her authority to create an opportunity that would not
otherwise have existed for the third party’s acts to oc-
cur.”); Brown v. Conmonwealth of Pennsylvania,
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again that the harm was inflicted not
by the State. ., but by &third party.
The most that can be said of the state
functionaries in this case is that they
stood by and did nothing when suspi-
cious circumstances dictated a more
active role for them.

DeShaney489 U.S. at 20203;see also Hen-
dricks, 2014 WL 3819296, at *4Such inac-

tion does not, howeverise to the level of a
constitutional violation by the CountySee
DeShaney489 U.S. at 2001lt follows that
under DeShaney plaintiffs have failed to
state a substantive due process claim against
the County? See id. Accordingly, the sub-
stantive due process claim is dismissed as a
matter of law?

C. Leave to Amend

Although plaintiffs have not requested
leave to submit an amended complaint, the
Court has considered whether they should be
given an opportunity to do so. Rule 15(a)(2)
of the Federal Rules of Civil Procedure pro-
vides that a party shall be given leave to
amend “when justice so requires.” “Leave to
amend should be freely granted, but the dis-
trict court has the discretion to deny leave if
there is a good reason for it, such as futility,
bad faith, undue delay, or undue prejudice to
the opposing party.”Jin v. Metro. Life Ins.

Dept of Hedth Emergency Med. Servs. Training Inst.
318 F.3d 473, 479 (3d Cir. 2003) (“The Supreme
Court has specifically pointed out that the Due Process
Clause $ not implicated by an officia negligent act.

. . . [llndefensible passivity,” and ‘nonfeasance’ do
not rise to the level of a constitutional violation.” (ci-
tations omitted) (alterations in original)).

4 In addition, given the Court’s conclusion that plain-
tiffs failed to state procedural or substantives ¢gpro-
cess claimen the grounds discussed abote Court
need not and does not reach the County’s alternative
arguments for dismissal.



Co,, 310 F.3d 84, 101 (2d Cir. 2002ge Lo-
cal 802, Assoc. Musicians of Greater N.Y. v.
Parker Meridien Hotel145 F.3d 85, 89 (2d
Cir. 1998) (finding that leave to amend may
be denied based upon the “futility of amend-
ment”). As to futility, “leave to amendiilv

be denied as futile only if the proposed new
claim cannot withstand a 12(b)(6) motion to
dismiss for failure to state a claime., if it
appears beyond doubt that the plaintiff can
plead no set of facts that would entitle him to
relief.” Milanese v.RustOleum Corp. 244
F.3d 104, 110 (2d Cir. 2001) (citirgjcciuti

v. N.Y.C. Transit Auth941 F.2d 119, 123
(2d Cir. 1991)). Furthermoreijf amendment

of the complaint would not cure the substan-
tive defects of the claim, leave to amend
should be deniedSeeCuoco v. Moritsugu
222 F.3d 99, 112 (2d Cir. 2000).

Here,the Court has concluded that, as a
matter of law, plaintiffs have not pleaded a
violation of decedent’s procedural due pro-
cess rights because New York law does not
afford decedent a protected interest in re-
moval or other protection by virtue of
Amiya’s renoval or decedent’s head injury.
Likewise, plaintiffs have not pleaded a viola-
tion of decedent's substantive due process
rights because decedent was not in the
County’s custody at the time of his deathd
Amiya’s removal did not create a “special re-
lationship” between decedent and the
County. As suchthe defects inthe Com-
plaint are substantiveand therefore any at-
tempt to amendt would be futile. See id.
Consequently, leave to amend is denied.

D. State Law Claim

Plaintiffs also raisestate law wronfyl
death clairs against the County and Pedro
Jones Having concluded that plaintiffs
failed to stateany federal claims, however,
the Court declinem its discretiorto exercise
pendent jurisdiction over thetate law clairs.
SeeValencia ex rel. Franco v. Le816 F.3d
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299, 305 (2d Cir. 2003)[l] n the usual case
in which all federalaw claims are eliminated
before trial, the balance of factors to be con-
sidered under the pendent jurisdiction doc-
trine—judicial economy, covenience, fair-
ness, and comi—will point toward declin-
ing to exercise jurisdiction ovehé remain-
ing statelaw claims” ¢iting Carnegie
Mellon University v. Cohi)l484 U.S. 343,
350 n. 7(1988))).

IVV. CONCLUSION

For these reasons, the County’s motion to
dismiss the federal claims inthe third
amended complaint is granted. The Court in
its discretion declines to exercise supple-
mental jurisdiction over the state law claims
against both defendants, and those claims are
dismissed without prejudice to refiling in
state court.The Clerk dthe Courtshall enter
judgment accordingly anclose the case.

SO ORDERED.

JOSEPH F. BIANCO
United States District Judge

Dated:February21, 2017
Central Islip, NY
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Plaintiffs arerepresentetyy Michael J. Col-
lesano, One World Trade Center, 85th Floor,
New York, NY 10007. Defendantsare rep-
resented byArlene S. Zwilling, Assistant
County Attorney, on behalf of Dennis M.
Brown, Suffolk County Attorney, 100 Veter-
ans Memorial HighwayHauppaugeNew
York 11788.



