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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

STEVEN SHERMAN
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MEMORANDUM OF
-against DECISION AND ORDER

11-cv-2528(ADS)(SIL)

THE COUNTY OF SUFFOLK, THE SUFFOLK

COUNTY SHERIFF'S DEPARTMENT, C.O.

TSCHANTRE, C.0. HEMMENDINGER,

DEPUTY SHERFF WEICK, and DEPUTY

SHERIFF KORTE

Defendants.

APPEARANCES:

Cronin & Byczek LLP

Attorneys for the Plaintiff

1983 Marcus Avenue

Suite G120

New Hyde Park, NY 11042

By:  Linda Cronin, Esq.

Dominick PetelRevellino, Esq.
Mariam Ahmad, Esq.
Moshe C. Bobker, Esq.
Shahin Mashhadian, Esq.
Susan P. Bernstein, Esg., Of Counsel

Suffolk County Attorney’s Office
Attorneys for the Defendants
H. Lee Dennison Building, 5th Floor
100 Veterans Memorial Highway
P.O. Box 6100
Hauppauge, NY 11788-4311
By:  Elaine M. Barraga, Assistant County Attorney

SPATT, District Judge.
On May 26, 2011, the Plaintiff Steven Sherman (the “Plaintiff”) filed the present
action against thBefendants, his former employers the County of Suffolk (“Suffolk

County”); the Suffdk County Sheriff's Departmenand his former supervisoas
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Corrections Officewith the surnam@&schantre (“Tschantrea Corrections Officewith
the surnamélemmendinger (*Hemmendinger”), Deputy SheriffINgm Weick
(Weick”), andaDeputy Sheriffwith the surnam&aorte (“Korte”)(together the
“Individual Defendants” andollectively the “Defendants”). The Plaintiff asserted
violations of the Americans with Disabilities Act, 42 U.S.C. 88 124G#q. (“ADA");
the Age Discrimination in Employment Act, 29 U.S.C. 88 G2%¢gq. (“ADEA”); and
New York Executive Law § 296 (“NYSHRL").

On October 26, 2011, the Plaintiff filed an amended complaint, this time for
violations of the ADA, the NYSHRL, and 42 U.S.C. § 1983.

Following the completion of discovery, on March 27, 2014, the Defendants
moved pursuant to Federal Rule of Civil Procedure (“Fed. R. Civ. P.”) 56 for summary
judgment dismissing the amended complaint.

For the reasons set forth, the Court grants in part and denies in part thefarotion
summary judgment

BACKGROUND

A. Factual Background

Unless stated otherwise, the following faatedrawn fromthe partiesRule 56.1
Statements and attached exhib#isd have been construed ilight most favorable to the
non-moving partythe Plaintiff Triable issues of fact are noted.

In January 201Ghe Plaintiffreceived and acceptedconditional job offer as a
Correction Officer | from the Suffolk County Sherriff's Department. Theesubf a
Correction Officer | include guarding prisoners and maintaining order andtgextur

Suffolk County detention and correctional facilities. Correction Officers st a



strong knowledge of the rules and regulations of the Suffolk County Correctional
facilities, and are expected to possess intelligence, communicative abdifyhgsical

and mental fithess commensurate with a position entailing risk to, and respgneualit

the safety of self and otherBrior to entering th€orrection Offcers Academy, the

Plaintiff understood that his offer was conditional upon passing established academic and
physical training requirement3.he Plaintiff commenced the Academytsrteenweek

training program in January 2010.

The following events are structured in terms of events purportedly relateel to
alleged age discrimination, the alleged disability discrimination, the alleged hostike w
environment, the Graduation at the Acadeandthe Plaintiff’'s timeboth during and
after his work at th&uffolk County Correctional Facility. These events, of course,
overlap incertain respects.

B. TheAlleged Age DiscriminatiorClaim

At 55 years of agdghe Plaintiffwas he oldest recruit in his class. idtnot
uncommon for Correction Officer | recruiiasses to contain members over the age of
fifty and there is no maximum age limit for the position of Correction Officer I.

The Plaintiff alleges that ondisecond day at the Academy, Corrections Officer
Tschantre asketthe recruits who watheoldest n the classand when he raised his hand,
she remarked to him, “aren’t you glad there’s no age limit?”

C. TheAlleged Disability DiscriminatiorClaim

Recruits participate in physical training sessions where they do basic catisthe
The Defendants ass$eahat the “Mountain Climber” is a common callisthenic exercise

generally administered to all academy classes throughout traifiregPlaintiffasserts



that both Cos. Tschantre and Hemmendinger considered the “MoutitalreC an
advanced exercise andutd not recall such early administration to recruits.

OnJanuary 27, 2010, the Plaintiff injured his quad muischas left legon the
rubbermatted drill floor while doing the “Mountain ClimbérThe Plaintiffwas able to
change into his Academy darm despite feeling pain in his leg. That ddne Plaintiff
continued with the educational portion of the Academy training. Thet#laras also
able to walk up the stairs to the second floor of the Academy.

On the day of the injury, the Plaintiff did not say anything abdotany
instructor or recruit, and did nobntact a physician. The Plaintiff maintains that he
failed to do so because he was then unawareecfatierity of the leg injury. hie
Plainiff drove home that afternoon, and s&kkatechimselfwith pain medicine.

The following day, the Plaintiffisited his personal physician, who diagnosed
him with a quad strainThe Plaintiffasked his physician if he couddmmence physical
therapy asoon as possible.

On February 4, 201@he Plaintiffwas called to the commaiodfice to discuss his
injury. The Plaintiffalleges that on his way to the office he ran into Tschantre and she
apologized for what she considered to be the inappropriadely administration of the
mountain climber.

At that meeting, Suffolk County Lt. L'Hommedeau discussed thi¢hPlaintiff
his option, in the wake of the injury, keave andhen rejoin the Academy in the
following class of recruits. The parties disputeether L'Hommedeau actively

encouragedhe Plaintiffto exercise this optionThe Plaintiff unsure of when the next



class would be held, rema&denrolled at the Academgnd informed his supervisaitsat
he had commenced physical therapy

L’'Hommedeawsubsequently assuréae Plaintiff thathe Defendants would do

“whateverthey could to help him recovetyicluding allowing him to use the elevator
and accommodating any extra training he might need tda.¢tommedeau told the
Plaintiff “we’ll work with you; we’ll be there for you. We’'ll do everything we can to get
you through the [AJcademy. I'm going to allow you to use the elevator jyolgtleg
heal, and Tschantre will be there for you. Tschrante would say I'll be threyed. [sic].
If you need anything just ask me, you know | will help you through all the physs=l
[sic] you have to do and extra training and everything else. I'll be theredor.y’ (The
Plaintiff Dep., at 63 The Plaintiffdid not participate irphysicalfitness taining for the
remainder of the Academy program.

On February 11, 201@he Plaintiffspoke toanInvestigatomwith the surname
Ponticello at théVledical Evaluation Unit.The Plaintiff alleges that Ponticello tried to
persuade him to deny his injury argjainthe physical trainingsaying that the Academy
would “come after him because of his age.”

On February 15, 201@he Plaintiff submitted a letter from his physical therapist
stating that failure to abstain from strenuous activity during the néxt/deks could
result in further injury.

On February 22, 2010, the Plainsfibmitted a letter to Tschantre asking her for
help and advice on rehabilitating his injury. This letter went unanswered.

On April 2, 2010, the Plaintiff underweah MRI perforned on his leg. The test

results showed no significant tear, but bursitis of the hip and tendinitis as athesult



Plaintiff contends, of being forced to use the stairs during the period followingjung. i
In the period between the injury and this evaluatibe,Plaintiffsuccessfully climbed
stairs, changed in and out of uniform, and drove, though he contends that pain frequently
accompanied these activities. The Plaintiff considered his leg injury a delglitatin
disabilityfor life. The Defendastdisagreed.

In July 2010, the Plaintiff participated in and completegafms training, which
included running. The Defendants maintain that this fact undermines any allgEged c
of disability. The Plaintiff testified that he did not go againstphiysician’s orders when
participating in firearms training because “the leg was feeling well enoughim] to
attempt to do it, so [he] did it(ld. at 65.)

D. The AllegedHostile Work EnvironmenElaim

The Plaintiff understood that training in the Academy was conducted in a
paramilitary environment.

That said, according to the Plaintiff, beginning on March 5, 26d®egan to feel
isolated from his fellow recruitsFor example, on March 15, 2010, eaetruitexcept
the Plaintiffreceived handcuffs. The Defendants assert that the Plaintiff did not receive
handcuffs because he did not participate in handcuff training.

The Plaintiff counters that the Defendardscriminatory animusn the basis of
age and disability led to the decision not to give him handcuffs. In support of this
assertion, the Plaintiff notes that thefendants gavieandcuffs taa recruit Paula
DiCarlo, aged 39, despite her failure to participate in handcuff traifiihg.Plaintiff
asserts that he missed the handcuff traininglree he had been called to @@mmand

Office.



Also, on March 15, 2010, the Plaintffas caled to the Commandfice, where
Weick allegedlychastised the Plaintifor filing a form 6 standard report improperly and
eleven days past the requested datee form was returned the PlaintiffstampedDo
Over.”

On March 18, 201orte spoke withthe Plaintiffin the Command flice. The
Plaintiff alleges that Korte berated him, and this incidentavasheard by)arrell Mayo
and Timothy Cable, otheecruit, with whom he later discussed the incident.

Later that daythe Plaintiff was directed to copy military protoecebarding
proper treatment of superior officédrem the Academy guidebookThe Defendants
contend that this was not punishment, but standard training procé&thedlaintiff
believes the exerciseas intended to establigh paper trail” tofalselydocument poor
performanceand tolaterjustify histermination.

However,Mayo testified that the instructors at the Academy treateBHieatiff
the same as all of the other recruits and were trying to “get us todiéf@nent things,
and they wereising team building skills to get everyone to learn and adapt to a new job.”
(Mayo Dep., at 24.) Mayo further testified that he did noaltenstructors saying
anything different to the Plaintiff than they did to other recruits or makingreents with
respect to the Plaintiff's age.

E. The InternalComplaintof Discrimination

On March 22, 201Ghe Plaintifffiled an informal complaint, in writing, to Bob
Draffin of Personnel Relations. (Defs’ Exh. K.) In that letter, the Plaiglgfes thate
was “being treated in an unfair manner because of my age and my inidry.Tke

discriminationapparently ceased eftfiling of the complaint.



OnMarch 26 2010, the Plaintifivithdrewthe complaint, in writing,so as not
jeopardize the Individual €endants’ careers.

On April 8, 2010, the Plaintifivrote a letter to Debra Hallock,superior,
informing her of his reasons for not pursuing the discrimination complaint further and
expressing to her his belief that the situation was resol8pdcifically, the Plaintiff
wrote that “[it appears that the situation we spoke of has remedied itselfhelele
thatthe outcome will be satisfactory for all parties involved . . . 1 do not wish to pursue
this further, unless the situation presents itself again.” (Pl.’s Exh. L.).

F. The Graduation

On April 23, 201Q the date of Academy Graduatjdhe Plaintiffhad not
completed hiphysical trainingequirements The Plaintiff was permitted to attend the
ceremony in uniform, but was not allowed to participate within the proceedings. ,Rather
the Plaintiffsat in the audience with his wif@he Plaintiffcontends thatik exclusion
from the proceedings on grounds of medical restrictionwagsecedented, and reflected
adisaiminatory animus against him.

The Plaintiff furtheralleges that he wagquired to climb stairs in order to pose
with his fellow recruits for graduation picture, in contraventionrokdical ordes and
Lt. 'Hommedeau’s authorizatioto allow him toabstain from using staird’he
Defendants maintain that he did so voluntarily.

The Plaintifffurther states that he only received his badge after having to beg for
it, causing hinfurtherhumiliation. The Defendants characterize the conferral of a badge
and diplomaon the Plaintiffprior to completion of the physical requirements of the

Academy and New York Staes a “courtesy



The Plainiff was granted an extension @fyear to satisfy his physical training
requirements.

G. TheSuffolk County Correctional Facility

On April 27, 2010the Plaintiffcommenced his position at the Suffolk County
Correctional Facilityworking on “light duty” at Station 1While working at the
correctional facility, the Plaintiff wore a knee brace but did not telsiygerior officers
of this fact for fear of reprisals.

On June 30, 201@he Plaintiffwas cleared to return to full dutythe Plaintiff
alleges thatthroughout the period between April and August of 2010, he felt incapable of
fully performing hisduties due to increasingly severe paihimleft knee stemming from
his injury. The Plaintiffstates that he hasedical documentation linking this pain to the
injury.

However, according to the Plaintiff, Lt. L' Hommedeau ignored this
documentation and commanded him to complete the standard 1 faimikxjuired of all
recruits. The Plaintifhad failed to complete the run during training due to his injury and
expected three to four months of a probationargeeeriod to fulfill therequirement.

The Plaintiff alleges that L'Hommedeau reneged on his promise to maintainabés gr
period The Plaintiffstates thatalthough he felt capable of running short bursts and
dealing with inmates, he was not capable of running 1.5 miles, and had been trying, but
failing, to do so in physical therapyhe Plaintiffattributes the lack of progress to a
regression of his injurgs a resuldf being required to use Academy stairs. However, the

Plaintiff admitted that considering that he presented himself to the Defendasta@s b



able to work full duty, it was a fair request for the Defendants to ask him to certipget
1.5 mile run. PI Dep., at 120.)

OnJune 22, 2010@he Plaintiffreceived an evaluation of his work performance
from Evalwator C.O. Chris Lombardo (“Lombardo”). Lombardo indicated that the
Plaintiff's performancevas deficient and that he required remedial training and re
evaluatian in a number of categories crudalthe satisfactory fulfillment of his duties.

In particular,Lombardo reported that the Plaintiff needed to “try to understand the risk
[and danger associated with his new cateerd noted hisdeficier[cy] in some otthe
most basic elements necessary to perform his duties safely and efféc{Batyaga

Decl., Exh. W.) Lombardo described the evaluation rating to be a product of “lack of
hands on training in the facility.1d.) The Plaintiff contends thalhe unfavorable
evaluation was, in fact, an attempt to secure more training for him.

On June 30, 201@he Plaintiffreceived an evaluation of his work performance
from Evduator C.O. Kenneth Selg (“Selg”).elg indicated that the Plaintiff’s
performances was deficient in basic policies and procedures and lacked the stress
management and command presence necessary to exercise proper control ¢&er inma
In particular, Selg reported that the Plaintiff required “better working leabye of
department policies and procedures; [that he] tends to repeat mistakes; [tbatlhed
diminish under stress and seems to be overwhelmed at times; [that he] doesrmt seem t
use the appropriate level of command voice or gaygiresence during inmate
movement such as yard rehab programs and couds.Ekh. X.)

On July 20, 2010, the Plaintiff received a letter from the Academy requesting that

he complete the physical training requirements.

10



In August 2010, the Plaintiff's physician supplied a note to the Defendants
indicating that the Plaintiff could not complétee required mile and half run and could
not complete thehysical part of the Academy at that time

On October 7, 201@he Plaintiff arrived home frowork, whenthree officers
approached and informed him of his terminatidhe Plaintiff alleges that he was
terminated due to his age and alleged disability.

H. PostCorrectional Officer Events

Beginning on March 26, 201fhe Plaintiffbegan amntidepresant treatment
regimen undethe care of his therapisHe attributes his need for adipressants part
to the allegediscrimination he faced during Hisne at theSuffolk County Correctional
Facilities. By June 11, 2012, the Plaintiff's therapist reported that the Plaintiff had
indicated that he was “less depressed and is able to manage his anxiety. Alih@ugh [
Plaintiff] periodically experiences moments of doubt and concerns over ‘losing the
lawsuit’ he remains focused evhat he has control ev [and] is able to manageld(,

Exh. Y.)

The Plaintiff ultimately obtained employment as an assistant supervisor at Park
House, where he was responsible for monitoring both staff and psychiatricallyeititpa
The Plaintiff held this position for ten or eleven months. This suit followed.

Il. DISCUSSION

A. The Claims Against the Suffolk County Sherriff's Department

“[T]he Suffolk County Sheriff's Department . . . is not a suable entity and claims

against it are duplicative of those against the County.” Hubbs v. Cnty. of Suffolk, No. 11-

CV-6353 (JS)(WDW), 2014 WL 2573393, at *7 (E.D.N.Y. June 9, 20dehHayes v.

11



Cnty. of Sullivan, 853 F. Supp. 2d 400, 438 (S.D.N.Y. 2012)(finding that the Sullivan

County Sheriff's Department is not a suable entigtendez v. Nassau Cnty., No. 10—

CV-2516 (SJF)(WDW), 2010 WL 3748743, at *5 (E.D.N.Y. Sept.17, 2010)(finding that
the Nassau County Sheriff's Department Division of Correction is not a suaityg; ent

Barreto v. Suffolk Cnty., No. 1@V-0028 (JS)(AKT), 2010 WL 301949, at *2

(E.D.N.Y. Jan. 20, 2010)(finding that the Suffolk County Sheriff's Department is not a
suable entity). Accordingly, all claims against the Suffolk County Sherbigartment
are dismissed.

B. The Legal Standard on Summary Judgment

Summaryjudgment may not be granted unless all of the submissions taken
together “show] ] that there is no genuine dispute as to any material fact and timt mova
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving pady bea
the burden of demonstrating the absence of a material factual question, and in making
this determination, the court must view all facts in the light most favorable to the non

moving party and draw all reasonable inferences in that party’'s favor. Nunn s.. G4es

Ins. Co., 758 F.3d 109, 114 n. 4 (2d Cir. 2014). Once the moving party has asserted facts
showing that the non-movant's claims cannot be sustained, the opposing party must set
out specific facts showing a genuine issue for trial, and cannot rely meralggations

or denials contained in the pleadin§geFed. R. Civ. P. 56(cgccordFabrikant v.

French 691 F.3d 193, 205 (2d Cir. 2012). “[C]onclusory statements, conjecture, and

inadmissible evidence are insufficient to defeat summary judgment.”deicin Dow

Jones & Co. Inc., 651 F.3d 309, 317 (2d Cir. 2011)(citation omitted).

12



In cases involving claims of employment discrimination, “an extra measure of
caution is merited” in granting summary judgment because “direct evidence of
discriminatory intents rare and such intent often must be inferred from circumstantial

evidence found in affidavits and depositions.” Schiano v. Quality Payroll Sys., Inc., 445

F.3d 597, 603 (2d Cir. 2006)(citation omitted). Nonetheless, “a plaintiff must provide
more tharconclusory allegations to resist a motion for summary judgmeoticomb v.

lona Coll., 521 F.3d 130, 137 (2d Cir. 2008). Ultimately, the test for summary judgment
is whether “a reasonable jury could return a verdict for the nonmoving party.” Nunn, 758
F.3d at 114 n. 4 (citation omitted).

C. There is No Individual Liability foADA Discrimination or Retaliation Claims

Title 1 of the ADA prohibits disability discrimination by a covered entity lsas
an employer, employment agency, labor organization, or joint lalboagement
committee. 42 U.S.C. 88 12111(2), 12112(a). The ADA defines an “employer” as “a
person engaged in an industry affecting commerce who has 15 or more employees . . .
and any agent of such person.” 42 U.S.C. § 12111(5)(A).

Because “Title W of the Civil Rights Act of 1964 defines ‘employer’ similarly to
the ADA, courts in this Circuit have consistently applied the Title VII definition of

‘employer’ to the ADA.” lvanov v. New York City Transit Auth., No. 13 CIV. 4280

(PKC), 2014 WL 2600230, at *5 (S.D.N.Y. June 5, 2014). Under Title VII, an individual
employee is not an “employer,” and may not be held liable for discrimination. Tomka v.

Seiler Corp,. 66 F.3d 1295, 1314 (2d Cir. 1995), abrogated on other grounds by

Burlington Industries, Incov. Ellerth, 524 U.S. 742, 118 S. Ct. 2257, 141 L. Ed. 2d 633

(1998), andraragher v. City of Boca Ratph24 U.S. 775, 118 S. Ct. 2275, 141 L. Ed. 2d

13



662 (1998). “Because an individual is not an ‘employer’ under Title VII, an individual is
also not an ‘employer’ under the ADA and, therefore, may not be liable for disability

discrimination.”lvanov, 2014 WL 2600230, at *5; Corr v. MTA Long Island Bus, 27 F.

Supp. 2d 359, 370 (E.D.N.Y. 1998)(“In light of Tomka, and the overwhelming authority
in the Second Circuit construing Tom&sa prohibiting individual liaility under the
ADA, Plaintiff's ADA claim against [individual defendants] must be . . . dismissed.”),
aff'd, No. 98-9417, 1999 WL 980960, at *2 (2d Cir. Oct.7, 1099 also agree with
the district court that... there is no right of recovery against individual defendants under
the ADA.” (citing Tomka 66 F.3d at 1314)).

Similarly, an individual may not be liable under the retaliation provision of the
ADA. Because the remedial provisions of Title VII do not provide for individual
liability, “it follows that, in the context of employment discrimination, the retaliation
provision of the ADA, which explicitly borrows the remedies set forth in [Title V1]

cannot provide for individual liability.” Spiegel v. Schulmann, 604 F.3d 72, 79 (2d Cir.

2010);see alsdomka, 66 F.3d at 1314 (no individual liability under Title VII).

Accordingly, that part of the Defendants’ motion for summary judgment
dismissing the Plaintiff’'s ADA discrimination and retaliation claims against the
Individual Defendants is granted.

D. The Plaintiff's Discrimination Claim Under the ADA

The ADA provides that[n]o covered entity shall discriminate against a qualified
individual on the basis of disability in regard to job application procedures, the hiring,
advancement, or discharge of employees, employee compensation, job training, and other

terms, conditions, and privileges of employment.” 42 U.S.C. 8§ 1211P2(e) ADA

14



defines discrimination on the basis of disability as, among other things, “limiting,
segregating, or classifying a[n] . . . employee in a way that adver$etysate
opportunities or status of such applicant or employee because of the disabilitly of suc
employee.” 42 U.S.C. § 12112.

The plaintiff “bears the initial burden of proving by a preponderance of the

evidence grima facie case of discrimination.” Heyman v. Queen Vill. Coniar.

Mental Health for Jamaica Cmty. Adolescent Program, 88 F.3d 68, 72 (2d Cir.

1999]italics added)see alsdWernick v. Fed. Reserve Bank of N.Y., 91 F.3d 379, 383

(2d Cir. 1996)(“A plaintiff who raises a disability discrimination claim behesnitial
burden of establishing@ima facie case.”jitalics added) “To make out grima facie
case, a plaintiff must show that (1) the employer is subject to the ADA; (2) thefplain
was a person with a disability within the meaning of the ADA; (8)pdaintiff was
otherwise qualified to perform the essential functions of her job, with or without
reasonable accommodation; and (4) the plaintiff suffered adverse employmamt acti

because of her disabilityMorris v. Town of Islip, No. 122V-2984 (JFB)(SIL), 2014

WL 4700227, at *8 (E.D.N.Y. Sept. 22, 2014)(italics addedgShannon v. N.Y.C.

Transit Auth., 332 F.3d 95, 99 (2d Cir. 2003)(citing Ryan v. Grae & Rybicki, P. C., 135

F.3d 867, 869—70 (2d Cir. 1998)).

Here, the Defendants do not argue that Suffolk County is not subject to the ADA
or thatSuffolk County is not liable for the wrongful acts of its agents such as the
Individual Defendants when acting within the scope of their authority. Neither do the
Defendants arguihat the Plaintiff did nosuffer an adverse employment action in the

form of termination of his employment. Rather, the Defendants cotitatitie Plaintiff

15



did not suffer from a “disability,” actual or perceived by them, as defingdeorDA,;
that he wagjualifiedfor the position of Corrections Officer | with or without reasonable
accommodation; or that he was terminated as a result cluahidisability.”

Although not extensively argued by the parties, the Court pauses to consider
whether there were aradditional“adverse employment actions” taken against the
Plaintiff. A plaintiff suffers an “adverse employment action” under the ADA when “he
or she endures a ‘materially adverse change’ in the terms and conditions ofreemnild

Galabya v. New York City Bd. of Educ., 202 F.3d 636, 640 (2d Cir. 2000)(quoting

Richardson v. N.Y. State Dep't of Corr. Serv., 180 F.3d 426, 446 (2d Cir. 1999)). A

materially adverse change is a change in working conditions that is “muosptois than
a mere inconvenience or an alteratiofobf responsibilities. Galabya 202 F.3d at 640

(quoting Crady v. Liberty Nat'l| Bank & Trust Co. of Ind., 993 F.2d 132, 136 (7th Cir.

1993))(internal quotation marks omitted). “Examples of materially adverskowmgnt
actions include ‘termination of edgyment, a demotion evidenced by a decrease in wage
or salary, a less distinguished title, a material loss of benefits, [and]agutiy

diminished material responsibilities. . . F&éingold v. New York, 366 F.3d 138, 152 (2d

Cir. 2004)(quotingsalabya 202 F.3d at 640).

In this case, the Court finds that, aside from his termination of employment with
the Suffolk County Sheriff's Officethe Plaintiff did not suffer any “adverse dmpment
action” In this regard, the Court finds that any mistreatnodénihe Plaintiff with regard
to the graduatiomeremonydid not materially alter the terms and conditiongisf

employment. Nor, in the Court’s view, on this record, did the requirement that the

16



Plaintiff use the stairwagf the Academyinstead of an elator, rise to the level of an
“adverse employment action.”

While, in certain circumstanceth)e Court could envisioa requirement to use
stairsinstead of an elevator as an “adverse employment action,” the Court deckoes to
find on this record, péicularly given that thé€laintiff concedes that the use of the
stairway was part dfis training andhedid not objecto this Notably, the Plaintiff does
not bring a “failure to accommodate” claim under the ADA. In any eventhilev]
courts may consider the underlying conduct of an alleged failure to accompadate
failure to accommodate, by itself, is not sufficient for purposes of estaiglian adverse

employment action.Gallagher v. Town of FairfieldNo. 3:10€V-1270 CFD), 2011

WL 3563160, at *5 (D. Conn. Aug. 15, 2011).

Having concluded that the only viable “adverse employment action” would be the
termination of the Plaintiff's employment, the Court turngvteether a genuine issue of
material fact exists as to whether the Plaintiff h4disability’ within the meaning of the
ADA. The ADA Amendment Act of 2008 (“ADAAA”) Pub. L. No. 110-325, 112 Stat.
3553 (2008)(codified as amended at 42 U.S.C. 88 12101-12102 (1990)) defines
“disability” as:

(A) a physical or mental impairment that substantially limits one or more major
life activities of such individual;

(B) a record of such an impairment; or
(C) being regarded as having such an impairment.
42 U.S.C. §12102(1).

In this case, the Plaintiff contends that he had a “disability” undekitfe

17



because the Defendants regarded him as havpitysical impairment that substantially
limited one or more major life activities

Prior to the passage of the ADAAA, a plaintiff was required to show that his or
her perceived disability was one thatibstantially limited a major life activityJordan

v. Forfeiture Support Associates, 928 F. Supp. 2d 588, 605 (E.D.N.Y. 2013). However,

the ADAA set out a more lenient standard for determining whether an individual is
regarded as disabled under the ADAn individual meets the requirement of ‘being
regarded as having such an impairment’ if the individual establishes thasihe loas

been subjected to an action prohibited under this chapter because of an actual or
perceived physical or mental impairmevitether or not the impairment limits or is
perceived to limit a major life activity Id. (quoting 42 U.S.C. § 12102(3)(A)).

Therefore, following passage of the ADAAA, a plaintiff need not show that he or she had
a condition that “substantially limitedrmaajor life activity.”ld. (quoting 42 U.S.C. §
12102(3)(B))

Rather he or she need only show that the employer perceived her as being
disabled and that the impairment was not “minor” or “transitory,” meaninghbat t
impairment has “an actual or expectidation of 6 months or lesdd. The regulations
further classify the “transitory and minor” exception as a defense:

It may be a defense to a charge of discrimination by an individual

claiming coverage under the ‘regarded as' prong of the definition of

disability that the impairment is (in the case of an actual impairment) or

would be (in the case of a perceived impairment) ‘transitory and minor.’

To establish this defense, a covered entity must demonstrate that the

impairment is both ‘transitory’ and ‘minor.” Whether the impairment at

issue is or would be ‘transitory and minor’ is to be determined objectively.

A covered entity may not defeat ‘regarded as’ coverage of an individual

simply by demonstrating that it subjectively believed the impairment was
transitory and minor; rather, the covered entity must demonstrate that the
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impairment is (in the case of an actual impairment) or would be (in the
case of a perceived impairment) both transitory and minor.

29 C.F.R. § 1630.15(f).

Here,on the one handhe Plaintiff admits thahedid not miss a day of work as a
result of the injury. Further, in June 2010, the Pldimtds cleared for full duty and
soon thereaftehecould run a mile at physical theraplinally, while the Plaintiff
testified that the injury would debilitate him for the rest ofliiesand would require
surgery (Plaintiff Dep., at 142.), he points to no objective medical evidence supporting
this testimony.

That said, even if the summary judgment record indicated that the wasry
“minor,” the Defendant mustilsoshow, for purposesf this motion that there is no
genuine issue of material fact that the injury was also “transitdrige summary
judgment recordndicatesthat the injury hampered the Plaintiff for at least sixithe
after January 27, 2010, the date of the injuFaerefore, aational jurorcould conclude
that the Plaintiff's impairment was not “minor” and “transitéry

The Courtnext considers if therie a genuine issue of material fact as to whether
the Plantiff was “otherwise qualified” for the position of Corrections Officer I. The
Plaintiff contends that the Defendants have failed to dispute whether a gesumefis
material fact exists as to this prongowever, alose reading of the Defendants’
menorandum in support of their motion for summary judgnremeals that thegio, in
fact, argue that the Plaintiff has failed to satisfy this prong.

The Second Circuit has defined what constitutesetise qualified” and

discussedvhich party bears theubden of proof:
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The plaintiff bears the burden of production and persuasion on the issue of
whether he is otherwise qualified for the job in questiamlaintiff

cannot be considered otherwise qualified unless he is able, with or without
assistance, togoform the essential functions of the job in questitbn.

follows that the plaintiff bears the burden of proving either that she can
meet the requirements of the job without assistance, or that an
accommodation exists thpermits her to perform the jobéssential

functions.

Borkowski v. Valley Cent. School Dist., 63 F.3d 131, 137-38 (2d Cir. 1995). “Whether

an individual is qualified is dependent upon his condition at the time of the alleged

adverse employment actiorBbhen v. Potter, No. 0&V-1039 (WMS), 2009 WL

791356, at *9 (W.D.N.Y. Mar. 23, 2009).

In this case, the Defendants contend thaPiaatiff has failed to establish that
he was “otherwise qualified” for the positioh@orrections Officer | because, as
evidenced by his evaluations, his work performance‘masmally acceptable’and he
lacked the necessary interpersasialls of a Corrections Officer

However, particularly crucial to the Plaintiff's ADA discrimination claim is the
deposition testimony of Sergeant Donald Sherfithe Suffolk County Sherriff's Office
Sherrill testified that Lombardo told him:

[T]he evaluation was not intended terminate [the Plaintiff] or to get [the

Plaintiff] in any trouble or to that he was a bad officer. His issue was for

giving him somdow evaluations was for the purpose of to get him more
training because of the amount of time he spent on light duty and it wasn't
really fair to evaluate him on the same way that all the other officers who
were getting consistent training were getting.

(Sherrill Dep., at 83.)
Although not argued by the Defendants, the Court addresses whether what

Lombardo told Sherrill is inadmissible hears@geFed. R. Civ. P. 56(c)

(requiring evidence in support of or in opposition to summary judgment be
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admissibé); see als®resbyterian Church Of Sudan v. Talisman Energy, Inc., 582

F.3d 244, 264 (2d Cir. 2009)(“[O]nly admissible evidence need be considered by
the trial court in ruling on anotion for summary judgment.”)(internal quotation
marks omitted).

Of relevance hereRule 801(d)(2)(D) of the Federal Rules of Evidence
provides that a statement is not hearsay if it is offered against an opposyng par
and it “was made by the partyagent or employee on a matter within the scope of
that relationship and wiai it existed.” There is naispute that Lombardo, a
Corrections Officer for the Defendant Suffolk County Sherriff's Offices ara
“agent or employee” of thaffiice and that the substance of his conversation with
Sherrill concerned a matter within theope of his employment and occurred
while it existed.

Properly viewed,His testimony, coupled with the Plaintiff's testimony,
lends support to the idea thtte Plaintiff, with certain assistance in the form of
additional training, would be able to perform the functions of Correction Officer I.
Accordingly, the Court finds that there is a genuine issue of material fect as
whether the Plaintiff was “otherwise qualified” for the position of Coroai
Officer I.

The Court further finds a genuine issof material fact exists as to whether the
Plaintiff's termination occurred “because of” his “disability.” Under &i2A,
“[e]stablishing that an individual is ‘regarded as having such an impairmenthdgdsy

itself establish liability."Risco v. McHigh 868 F. Supp. 2d 75, 109 (S.D.N.Y. 2012).

Rather, “[l]iability is established under title | of the ADA only when anvittial proves
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that [his orher employer] discriminated on the basis of disability within the meaning of
section 102 of the ADA, 42 U.S.C. 1211/’ (alteration in original)(citing 29 C.F.R. §
1630.2(1)(3)).

Discriminatory intent may be “inferred from the totality of the circumstance
including . . . the historical background of the decision . . .; the specific sequence of
eventdeading up to the challenged decision . . .; [and] contemporary statements by

members of the decisionmaking body.” Kaufman v. Columbia Mem’l Hosp., 2 F. Supp.

3d 265, 278 (N.D.N.Y. Feb.19, 2014)(internal quotation marks and citation
omitted)(alterations iriginal). However, the plaintiff “cannot rely solely on conclusory
allegations of discrimination without any concrete evidence to support hescl&m

(citation omitted)see als@rown v. Northrop Grumman Corp., No. T#-1488

(JS)(GRB), 2014 WL 4175795, at *11 (E.D.N.Y. Aug. 19, 2014).

The Defendants argue a cursory fashiothat this claim fails as a matter of law
because there is no genuine issue of material fact as to whether the Plairitifha
been terminated from his employment “but’fbis age and “disability.”The Plaintiff
does little to address the proper causation standard for an ADA cl&ienefore, drief
history of the relevant case law is in order.

In Parker v. Columbia Pictures Indus., 204 F.3d 326, 337 (2d Cir. 20@0),

Second Circuit rulethat “a plaintiff need not demonstrate that disability was the sole
cause of the adverse employment action;” instead, “he must show only thdttgisabi
played a motivating role in the decision.” Since that time, however, theriSapgourt

of the United States has held that, while the mixed motives standard applies to tlaims o

discrimination brought under Title VII, that standard is not available to plaintiifig s
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underthe ADEA Gross v. FBL Fin. Servs., Ind57 U.S. 167, 177-78, 129 S. Ct. 2343,

174 L.Ed.2d 119 (2009). The ADEA, the Court explained, is simply a different statute;
while Title VII was expressly amend@ud1991by Congress to impose liability when an
improper consideration was “‘a motivating factor’” for an exhe employment action,
the ADEA imposes liability only when such an action was “because of” a protected
characteristicld. at 175-76 (quoting 42 U.S.C. § 20006w)). The ADEA’s language
thus requires plaintiffs to prove that discrimination was the “but-for cause of the
employer’s adverse actiond. at 176 (internal quotation marks omitted).

However, despitan apparennconsistency wittGross the Second Circuit has
adhered, albeit in a summary orderthe view that an ADA claim can succeed if the
plaintiff shows that discriminatory animus played a “motivating role” in @véese

employment action.Perry v. NYSARC, Inc.424 F. App’x 23, 25 (2d Cir. 201(t)ting

Parke}. Perrymade no reference Bross

In University of Tex. Sw. Med. Ctr. v. Nassatr, U.S. , , , 133 S.

Ct. 2517, 2526, 2533, 186 L. Ed. 2d 503 (2013)), the Supreme Court held that, for a Title
VIl retaliation claim, unlike with discrimination claims, a plaintiff must establish tifiat
allegedlyunlawful retaliation “was a ‘but-for’ cause of the adverse action, and not simply

a ‘substantial’ or ‘motivating’ factor in the employer's decisi@®e® als&Zann Kwan v.

Andalex Grp., 737 F.3d 834, 845 (2d Cir. 24tRBing Nassa. The Court reached this
conclusion because, among other reasons, theetaliation provisiorof Title VII, like
the ADEA statute at issue @ross “makes it unlawful for an employer to take adverse
employment action against an employee “becaateértain criteria. The Court

concluded that “[g]iven the lack of any meaningful textual difference betweeextha t

23



this statute and the one@ross the proper conclusion here, ag3ross is that Title VII
retaliation claims require proof thattldesire to retaliate was the ot cause of the
challenged employment actioriNassar133 S. Ct. at 2528, 186 L. Ed. 2d 503.

That the Supreme Court @rossinterpreted the terms “because of” in the ADEA

to require a showing of “but foausatiorand inNassathe same terms in Title VIl to
require a showing of “but forfausatioriends support to idea that a higher court would
apply “but for” causation to ADA claims. Howeverh& question of whether the
heightened, ‘bufer’ standard of causationfditle VII retaliation claims . . . applies to
claims asserted under the ADA, is one that has not yet been addressed by the Second

Circuit.” Castro v. City of New York—~F. Supp. 2d ——, No. X0v-4898

(NG)(VVP), 2014 WL 2582830, at *14 n. 34 (E.D.N.Y. June 5, 20@gsleyDickson

v. Warwick Valley Cent. Sch. Dist., No. 13-4164-CV, 2014 WL 4958166, at *6 n. 3 (2d

Cir. Oct. 6, 2014)(declining to decide this questidgtrachenfels v. N. Shore Long Island

Jewish Health SysNo. 13CV-243 (JFB)(WDW), 2014 WL 3867560, at *14 n. 12

(E.D.N.Y. July 29, 2014){t is an open question in this Circuit whether an ADA plaintiff
must now show that disability discrimination (or the plaintiff's protected actiwity,
retaliation claim) was a bdbr cause of th advese employment action.”).

“Several circuits other than the Second Circuit have already taken therstep
seems to presage and applied the but-for standard to ADA cldiymsdn, 2014 WL

3417394, at *10seelLewis v. Humboldt Acquisition Corp., 681 F.3d 312, 321 (6th Cir.

2012)(“The ADEA and the ADA bar discrimination ‘because of an employee’s age or
disability, meaning that they prohibit discrimination that is a-foutcause of the

employer’s adverse decision. The same standard applies to both(tativgy Gross 557
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U.S. at 176, 129 S. Ct. 2343)); Serwatka v. Rockwell Automation, Inc., 591 F.3d 957,

962 (7th Cir. 2010)(applyin@rossto the ADA by holding that “in the absence of any
additional text bringing mixedotive claims within theeach ofthe [ADA], the statutes
‘because of’ language demands proof that a forbidden consideratierethe

employees$ perceived disability— was a ‘but for’ cause of the adverse actios&e also

Palmquist v. Shinseki, 689 F.3d 66, 74 (1st Cir. 2012)(appl@nmossto the causation

analysis resulting from the “because” darage of the Rehabilitation Astretaliation
provision).

“Some district courts in this Circuit, reading the writing on the wall, have
concluded thaParkercannot endure in light géross and that the ADA, like the ADEA,
requires a plaintiff to show but-for causatiohyman 2014 WL 3417394, at *1(Ziting

Saviano v. Town of Westport, No. 04 Civ. 522 (RNC), 2011 WL 4561184, at *6 (D.

Conn. Sept. 30, 2011)). “Others have preferred & Parkeas binding absent a
conclusive pronouncement by the Second Circuit or the Supreme Court, and have
continued to apply mixed-motives analysis under the ADAnan 2014 WL 3417394,

at *10 (citing_Doe v. Deer Mountain Day Camp, Inc., 682 F. Supp. 2d 324, 343 n. 40

(S.D.N.Y. 2010)). Botlsavianoand Deer Mountain Day Canppedate Nassar

Following Nassaranumber of district courts have avoided the question
altogether, finding either that the Plaintiff established or failed to establishuing

issue of material fact under either standard. Comipawnas v. Blackman Plumbing

Supply L.L.C, No. 11€CV-7046 KMK, 2014 WL 5009487, at *23 n. 7 (S.D.N.Y. Sept.
29, 2014)(“the Court need not address this issue because it holds that Plaintiff has

satisfiedthe more-stringent burden [“bém¥”] under theMcDonnell DouglafCorp. v.
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Green 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (197&)jework.”)with
Krachenfels 2014 WL 3867560, at *14 n. 12 (E.D.N.Y. July 29, 2014)(“This Court need
not resolve that issue in this case because, as discussed infra, plaintiff haslucdgbr
sufficient evidence from which a rational jury could find that she was constelycti
discharged, or that disability discrimination occurred, even under the “motivatiog’fa

standard.”).One case in this distridBernadotte v. New York Hosp. Med. Ctr. of

QueensNo. 13€CV-965 (MKB), 2014 WL 808013, at *8 (E.D.N.Y. Feb. 28, 2014),

followed ParkerandPerrywithout referencin@srossor Nassar

Despite the holdings ®?arkerandPerry, the Second Circuit has essentially

treated whether the “but for” standard applies to ADA claims as an openoquedthis

circuit. WesleyDickson, 2014 WL 4958166, at *6 n. 3 (“[t]h[e] ‘but-for’ standard might

also apply to her ADA retaliation claim.”).

In this caseif the Court’s resolution of the proper level of causation required to
prove a discrimination and retaliation claim under the Al&e outcome eterminative
of any of the Plaintiff's relevant ADA claims, the Cowtuld decide the issue and
perhapsua sponte certify that part of the order to the Second Circuit pursuant to 28
U.S.C. § 1292(b). That provision permits an interlocutory appeal whestrat judge
“shall be of the opinion that such order involves a controlling question of law as to which
there is substantial ground for difference of opinion and that an immediate appeal from
the order may materially advance the ultimate terminatigheofitigation . . .”Id.

However, the Court finds that the resolution of the proper level of causation
required to prove a discrimination and retaliation claim under the ADA is not outcome

determinative of any of the Plaintiff's relevant ADA claims.isTis becausthe Court
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finds that, for purposes of the present motion for summary judgment, the Pleastiff
proffered sufficient evidence to establish a genuine issue of material&acunder the
more demanding “but for” standard of causatitmthis regard, viile the Plaintiff does

not point to any dect evidence of discriminatory intent, such as derogatory statements
made by the Individual Defendants with respect to the Plaintiff's “disabilitg,

Plaintiff has, in the Court’s view, set fortbfficient circumstantial evidence of
discriminatory intent on the basis of the Plaintiff's “disabilityrideed, there is evidence
in the record that the Plaintiff informed a supervisor that he needed surgery tifeoday

the day before his termination. Trent v. Town of Brookhaven, 966 F. Supp. 2d 196, 206

(E.D.N.Y. 2013)(“Temporal proximity may be sufficient to show a prima facie"¢as

reconsideration denied, No. @/-3481 (JS)(AKT), 2014 WL 1757512 (E.D.N.Y. Apr.

30, 2014). Further buttressing an inference of discriminatory intent is Sherrill’s
testimony that to, his knowledge and personal observation, he had never seen the use of
“minimal[ly] acceptable’scores on an evaluation used as a basis of termination for an
employee. (Sherill Dep., at 78.)

Having found that Plaintiff has established a genuine issue of materiahfiet
eitherthe “motivating factdror “but for” standard of causatioat this juncture of the
litigation, the resolution of the proper level of causatiequiredfor an ADA claim is not
necessary. It also follows that, for purposes of this summary judgment motiossti@s i
is not outcome determinative or “controlling” and, therefeertification of an
interlocutory appeal is not appropriate under 28 U.S.C. 8§ 1292(b).

To be sureif this case proceeds to trial, answer to the question of the proper

level of causation required for an ADA claim will be required in the forjonyf
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instructions. However, vihere,at this point, it is unnecessary to decide the question, the
Court declines to do so, particularly given the lack of briefing on this issue.

In sum, the Court finds that the Plaintiff has, for purposes of this summary
judgment motion, established the causal elerokatclaim ofdiscrimination under the
ADA.

Pursuant to McDonnell Douglas, once the plaintiff has establishegulithe facie

caseof discrimination or retaliatigrthe burden then falls upon the defendarartulate
a legitimate, nosdiscriminatory reason for the adverse employment action. “The
defendant satisfies this burden if the reason given, ‘taken as true, would permit the
conclusion that there was a nondiscriminatory reason for the adverse a&adyoh v.

New York City Transit Auth., 703 F. Supp. 2d 188, 195 (E.D.N.Y. 2010). “Typically, it

is not for courts to question the quality or wisdom of the reason, so long as it is not
unlawfully discriminatory.”ld.

Here, the Defendants do not formally proffer a legitimatediscriminatory
reason for terminating the Plaintiff's employment and the Court could, on thss basy
that part of their motion for summary judgment dismissing the ADA discrimination
claim. However, the Court assumes that the Defendants welyldn the Plaintiff's
performance issues, as evidencedisyevaluations. Accordingly, the Court finds that
the Defendants have, for purposes of this motion, discharged their burden to come
forwardwith a legitimate nosdiscrimination reason for terminating the Plaintiff's
employment.

In order to survive summary judgment once the defendant has produced a

legitimate, nordiscriminatory reason for the adverse employment action, the plaintiff
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must alege evidence that suggests that it is more likely than not that the reasaes offer
are mere pretext designed to cover up the employer’s actual discriminasotyRage

v. NYP Holdings, Inc., 257 F.3d 164, 168 (2d Cir. 2001)(citing Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133, 143, 120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000)).

The plaintiff does not have to show that the employer’s reasons are false nonthat the
played no role in the decision; rather, he or she must show merely that thesgroffe
reasons were not the only reasons and that discriminatory animus was at ledshene

motivating factors for the adverse employment action. Cronin v. Aetna Lifedas 46

F.3d 196, 203 (2d Cir. 1995). Thus, the ultimate burden of persuadifigdbeof fact
that the employer intentionally discriminated lies with the plaintiff at all times during this

burden-shifting process. Holt v. KMGent'l, Inc., 95 F.3d 123, 129 (2d Cir. 1996).

In this case, the Court finds that the Plaintiff has s¢t feufficient evidence that
the evaluations were a pretext for unlawful discrimimatidgain, the Court takes naté
Sherrill's testimony that, in his experience, no Corrections Officer withpeoable

evaluation scores had been terminated on that basis. Koontz v. Great Neck Union Free

Sch. Dist., No. 1Z2V-2538 (PKC), 2014 WL 2197084, at *4 (E.D.N.Y. May 27,
2014)(in demonstrating pretext, the plaintifay rely on‘the same evidence as
established in plaintiffprima facie case”)(italics added).

Accordingly, the Court denies that part of the Defendants’ motion for summary
judgment dismissing the Plaintiff's ADA discrimination claim against Suffolk County

E. The Plaintiff's Retaliation Claim Under the ADA

As noted above, the ADA makes it unlawful éocovered employer to

“discriminate against a qualified individual on the basis of disability. . .” 42 U.S.C. §
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12112(a). The ADA also makes it unlawful for an employer “to discriminatestigay
of his employees . . . because he has opposed anypnaade an unlawful employment
practice by this subchapter, or because he has made a charge, testified, assisted, o
participated in any manner in an investigation, proceeding, or hearing under this
subchapter.” 42 U.S.C. § 20066).

Retaliation claim$rought under the ADA are examined under the same

McDonnell Douglas burdeshifting frameworkSee e.g.Treglia v. Town of Manlius,

313 F.3d 713, 719 (2d Cir. 2002). To establiginima facie case of retaliation under the
ADA, the plaintiff must show the following elements: “(1) he engaged in an gctivit
protected by the ADA; (2) the employer was aware of this activity; (3) the gerglmok
adverse employment action against him; and (4) a causal connection exissnotbigy
alleged adverse action and the protected actividly.”

“A plaintiff may prevail on a claim for retaliation even when the underlying
conduct complained of was not in fact unlawful so long as he can establish that he
possessed a good faith, reasonable believe that the underlgitengbd actions of the
employer violated the law.” Tregli813 F.3cdat 719(internal quotation marks, alteration,

and citation omittedXelly v. Howard |. Shapiro & Assocs. Consulting Engineers, P.C.,

716 F.3d 10, 16 (2d Cir. 20X3JM]ere subjective god faith belief is insufficient; the
belief must be reasonable and charaaterizy objective good faitii)(alterations and

emphasis omitted)(citing SullivalVeaver v. New York Power Auth., 114 F.Supp.2d

240, 243 (S.D.N.Y. 2000)).
Relatedly, althoughe Plaintiff formalized his complaint of discriminatitmhis

superiors, such is not necessary to prevail on a retaliation claim. Ratherctjthpdaint
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can be informal— an employee does not need to lodge a formal complaint of

discrimination.”"BowenHooks v. City of New York, No. 1GV-5947 (MKB), 2014 WL

1330941 (E.D.N.Y. Mar. 31, 2014)(analyzing Title V1l); Gorbea v. Verizon N.Y., Inc.,

No. 11-CV-3758 (KAM)(LB), 2014 WL 917198, at *11 (E.D.N.Y. Mar. 10,
2014)(“Requests for disability accommodation and complaints, whether formal or
informal, about working conditions related to one's alleged disability are protected
activities.”).

However, implicit in the requirement that the employer have been aware of the
protected activity is the requirement that it understood, or could reasonably have
understood, that the plaintiff’'s opposition was directed at conduct prohibited by Title

VII.” Jackson v. Syracuse Newspapéis. 5:10€CV-01362 (NAM), 2013 WL 5423711,

at *20 (N.D.N.Y. Sept. 26, 2013)(citim@aldier—Ambrosini v. Natf Realty & Dev.

Corp., 136 F.3d 276, 292 (2d Cir. 1998)f'd, 574 F. App'x 36 (2d Cir. 2014).
Applying this requirement, the Court finds that the Plaintiff has produced
sufficient evidence tm which a rational jurocould find that the Plaintiff's complaint
“could reasonably have led [the Suffolk County Sheriff's Office] to understand that
[animus on the basis of his [disability] was the nature of his objecti@isJackson v.

Syracuse Newspapefdo. 5:10€V-01362 (NAM), 2013 WL 5423711, at *20

(N.D.N.Y. Sept. 26, 2013ff"d, 574 F. App’x 36 (2d Cir. 2014). In this regard, the
Plaintiff's March 22, 2010 letter to Draffin makes explicit reference to afleg
discrimination against the Piiff on the basis of disability.

The Court pauses to note that, unlike the requirements for a standard disability-

based discrimination claim, a plaintiff pursuing a retaliation claim need no¢ phathe
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or she was actually “disabledVithin the meaningf the ADA. Stephan v. W.

Irondequoit Cent. Sch. Dist., 769 F. Supp. 2d 104, 108 (W.D.N.Y. 2011) aff'd sub nom.

Stephan v. W. Irondequoit Cent. Sch. Dist., 450 F. App’x 77 (2d Cir. 2011). In other

words, prevailing on the disability discrimination claimder the ADA is not a
prerequisite to prevailing on a retaliation claim under the ADA.

In addition,“[u]nlike claims of discrimination, which limit what qualifies as an
‘adverse employment actioto changes in the terms and conditions of employment,
adverse employment actions in the context of a claim of retaliation are muchrroade

Jeffries v. VerizonNo. CV 10-2686JFB)(AKT), 2012 WL 4344197, at *18 (E.D.N.Y.

Aug. 31, 2012) report and recommendation adopted, N&\A2686 (JFB)(AKT), 2012

WL 4344188 (E.D.N.Y. Sept. 21, 2018geBurlington N. & Santa Fe Ry. Co. v. White,

548 U.S. 53, 67, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2006)(“The scope of the
antiretaliation provision extends beyond workplagkted or employmentlated

retaliatory acts and harm.”§olomon v. Southampton Union Free Sch. Dist., No. 08—

CV-4822(SJF)(ARL) 2011 WL 3877078, at *10 (E.D.N.Y. Sept. 1, 2011)(concluding
that the Supreme Court White not only expanded the meaning of an adverse
employment action in Title VIl retaliation claims, but also in ADA retaliation claims, as
the same standard applies in both).

The applicable test in the retaliation context is that a “plaintiff must showa that
reasonable employee would have found the challenged action materially ad¥icke,
in this context means it well might have dissuaded a reasonable worker frong miak
supporting a charge of discriminatioMhite, 548 U.S. at 68 (internal quotatiorarks

omitted). However, even under this lenient standard, the Court finds that aside from the
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Plaintiff's termination of emplayent, the Plaintiff did not suffer any “adverse
employment action” as i®quired to prevail onreADA claim of retaliation, particularly
in light of the “paramilitary” employment context presented here

In opposing the Plaintiff's retaliation claim under the ADAg Defendantérst
argue thathis claim fails as a matter of law because the Plaintiff, in writing, withtirew
complaint of discriminatory conduct. However, the Court notes that the Plaintiff's
withdrawal was qualified or conditional in nature. In any ewshtle thewithdrawal of
an internal complaint brought to an end any internal dispute resolution mechahisms
does not follow, nor do the Defendants cite any authority, that such a withdrawal bars a
retaliation claim under the ADATo hold otherwise would discourage allegedly
aggrieved employees from withdrawing internal complaints to grapde even if the
situation hadhereafter been voluntarily remediedest the employee “waive” his or her
rights under federal anti-discrimination law. Employers would then be spendieg mor
time resolving “moot” internal complaints of discrimination and less time riegplv
potentially coloralke complaints. For these reasptige Court declines to find that the
Plaintiff's withdrawal of his complaint, which a reasonable factfinder conhdtcue as
conditional, as a legal bar to the Plaintiff's claim of retaliation utiftee ADA.

With regard to causation, “[tlhe Supreme Court’s recent decisid@sssand
Nassamay implicate the causation necessary to prevadn ADA retaliation claim.”

Tse v. New York Univ., No. 10 CIV. 7207 DAB, 2013 WL 5288848, at *18 (S.D.N.Y.

Sept. 19, 2013). As with traditional ADA discrimination claims, the Second Circuit has
not yet articulated what standard now applies for ADA retaliation clearinght of Gross

andNassar
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However, at this time, the Court need not resolve the quesghether the
Plaintiff must prove that his intemhcomplaint was simply a “motivating factor” in his
termination or a “but for” cause of his termination. This is because, in the Coews vi
the Plaintiffhas, for the same reasons supporting his traditional ADA discrimination
claim, set forth sufficient evidence to establish a genuine issue of médetiahder
either standard.

Having discharged his burden to establighiena facie case for his ADA
retaliation claim, the Court finds that, for thergareasons supporting his traditional
ADA discrimination claim, the Plaintiff has set forth sufficient evidence to kstethat
the Defendant’s legitimate natfiscriminatory reason for terminating the Plaintiff’s
employment- namely, his evaluationswas a pretext for unlawful retaliation for filing
his internal complaint.

Accordingly, the Court denies that part of the Defendants’ motion for summary
judgment dismissing the Plaintiff's ADA retaliation claim against Suffolk Couhty.
addition, for theeasons stated in connection with the Plaintiff's ADA discrimination
claim, the Court is without authority to certify an interlocutory appeal with cespé¢he
proper level of causation required to prevail on such a claim. The Court will resolve this
issue, if necessary, through jury instructions.

F. The ADA Hostile Work Environment Claim.

The Second Circuit has not yet decided whether a hostile work environment claim

is actionable under the ADASiambattista v. Am. Airlines, IncNo. 14-1363-CV, 2014

WL 6654162, at *2 n. 1 (2d Cir. Nov. 25, 201Adams v. Festival Fun Parks, LLC, 560

F.App’x 47,51 n. 4 (2d Cir. 2014)(noting “[s]everal of our sister circuits have
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recognized a hostile work environment under the ADA” but that “[w]e have not yet had

occasim to consider this cause of action”); Farina v. Branford Bd. of Educ., 458 Fed.

Appx. 13, 17 (2d Cir. 2011)(“Even assuming, arguendo, that the ADA provides a basis
for a hostile work environment claim [an issue this Court has not yet decided]. . . ”);
Assuming that a hostile work environment claim is cognizable under the ADA, a
plaintiff “must plead facts that would tend to show that the complained of conduct: (1) is
objectively severe or pervasive that is, .. . creates an environment that a reasonable
person would find hostile or abusive; (2) creates an environment that the plaintiff
subjectively perceives as hostile or abusive; and (3) creates such anraevittecause

of the plaintiff's [disability].” Patane v. Clark508 F.3d 106, 113 (2d Cir. 2007)(quoting

Gregory v. Daly, 243 F.3d 687, 691-92 (2d Cir. 2001))(internal quotation marks

omitted). Whether a workplace is a hostile work environment under the provisions of the
ADA requires consideration of the totality of the circumstanddeese include “the
frequency of the discriminatory conduct; its severity; whether it [wasdipaly

threatening or humiliating, or a mere offensive utterance; and whetherasonebly

interfere[d] with [the plaintiff's] work performance.” Harris v. Fork§ys., Inc., 510

U.S. 17, 23, 114 S. Ct. 367, 126Hd. 2d 295 (1993).
Considering these factors, the Court concludes that the Plaintiff faitdablish a
genuine issue of material fact as thastile work environment claim under the ADA.
The summary judgment record indicates that the Plaintiff was bégdtgohes,” but
neverin front of his peers; that he was required to use the stairs instead of the elevator

despite his injury; and that he was instructed to write verbatim from a recruebgokl
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In the Court’s viewthese incidents, along other incidents referenced in the
record, do not rise to the level of “severe or pervasive” to cesatdjectively hostile or
abusive work environment on the basis of the Plaintiff's disabr perceived disability.
Stated otherwise, drawing all inferenceshaPlaintiff's favor, no rational juror could
find that “the workplace was so severely permeated with discriminatoryidiatiion,
ridicule, and insult that the t@s and conditions of [Plaiifit s] enployment were thereby

altered.”Alfano v. Costello, 294 F.3d 365, 374 (2d Cir. 2002). This is particularly so

given that the Plaintiff acknowledged that training at the Academy was condueted i
“paramilitary environment.

Accordingly, the Court grants that part of the Defendants’ motion for summary
judgment dismissing the Plaintiff's hostile work environment claim under the.ADA

G. The Section 1983 Claims

Under 42 U.S.C. 8§ 1983, “[e]very person who, under color of any statute,
ordinance, regut&on, custom, or usage, of any State . . . subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdietrenft
to the deprivation of any rights, privileges, or immunities secured by the Cdiostiand
laws, shall be liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.Thus, unlike with ADA claims, Section 1983 applies by its
terms to individual “persons” responsible for violating a plaintiff's rights.

Furthermore“[i]f a defendant has not personally violated a plaintiff's
constitutional rights, the plaintiff cannot succeed on a § 1983 action against the

defendant.’Raspardo v. Carlone, 770 F.3d 97, 115 (2d Cir. 2014). The case of Monell v.
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Department of Social Service$36 U.S. 658, 690, 98 S. Ct. 2018, 56 L. Ed. 2d 611

(1978) “defines municipalities as ‘persons’ under § 19B&a8pardp770 F.3d at 115.
However “[a] municipality can be held liable under Section 1983 only if a
plaintiff can show that a municipal policy or custom caused the deprivation of his or he

constitutional rights.Marsalis v. Riker’s Island Corr. Facility, No. 12¥-5080 (KAM),

2014 WL 7076058, at *1 (E.D.N.Y. Dec. 15, 2014). In other words, a municipality “may
not be held liable for the actions of its employees or agents under a theesgontieat

superior.” Komondy v. Gioco, No. 3:12ZV-250 (CSH), 2014 WL 6453892, at *9 (D.

Conn. Nov. 18, 2014)(italics added). Proof of a single incident of unconstitutional
activity in violation of federal law is not sufficient to impose liability on a municipalit
unless proof of the incident includes proof that it was caused by an existing,
unconstiutional municipal policy that can be attributed to a municipal policym&isyr.

of Oklahoma City v. Tuttle, 471 U.S. 808, 823, 105 S. Ct. 2427, &sl12d 791 (1985).

To be sure, where there is no underlying federal statutory or constitutional
violation, there can be no municipal liability under Monell. For this reason, the Court
first addresses any potential liability of the Individual Defendants uretgio 1983.

The Court pauses to note that “Section 1983 is not itself a source of substantive
rights, but merely provides a method for vindicating federal rights elsewhere eakiferr

Albright v. Oliver, 510 U.S. 266, 271, 114 S. Ct. 807127, L. Ed. 2d 114 (1994)(internal

citations omitted). Thus, a 1983 action can be based only on a constitutionadrcéa

claim of a violation of a federal righBlessing v. Freestone, 520 U.S. 329, 340, 117 S.

Ct. 1353, 137 L.Ed.2d 569 (1997)(“In order to seek redress through section 1983, . .

37



plaintiff must assert the violation of a federal right, not merelpkation of a federal
law.”).

In this casethe Plaintiff asserts claims under 42 U.S.C. § 1883lleged
violations of the Equal Protection Clause and Dree€sClause of the Fourteenth
Amendment to the United States Constitution. However, nowhere in his papers does the
Plaintiff articulate a substantive due process claim. To the exteRtaimiff may have
asserted such a claim in his amended complaint, he is deemed to have abandoned it on

this motion.O’Brien v. Yugartis, No. 7:1ZV-1600 (NAM)(TWD), 2014 WL 4715825,

at*7 n. 2 (N.D.N.Y. Sept. 22, 2014)(deeming substantive due process claim abandoned
in opposition to motion for summary judgment).
Further, inasmuch dbe Plaintiff asserts an equal protection “claé®ne” claim,

that claim fails as a matter of law in light of the Supreme Court’s decisiénguist v.

Or. Dep't of Agric, U.S. , 128 S. Ct. 2146, 170 L. Ed. 2d 975 (2008).

Enquist the Supreme Court held that “a ‘cladsone’ theory of equal protection has no
place n the public employment context.” 128 S. Ct. at 2148-49.

To prove a traditional claim under the Equal Protection claasglaintiff must
demonstrate that [s]he was treated differently than others similarly sitisasedsult of

intentional or purposeful discriminatiorPhillips v. Girdich 408 F.3d 124, 129 (2d Cir.

2005). “An employee is similarly situated to -@mployees if they were (1) subject to the
same performance evaluation and discipline standards and (2) engaged irabtampar
conduct, that is, they were similarly situated in all material respéden”of Color

Helping All Soc., Incyv. City of Buffalg 529 F. App’x 20, 26 (2d Cir. 2013)(citations

and quotation marks omitted).
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“Once action under color of state law is established, the analysis for stcts cl
is similar to that used for employment discrimination claims brought under Title ¥ll, th
difference beng that a § 1983 claim, unlike a Title VII claim, can be brought against

individuals.” Firestone v. Berrios, No. 12V-0356 ADS)(ARL), 2013 WL 297780, at

*10 (E.D.N.Y. Jan. 22, 2013)(quotiri@emoret v. Zegarelli451 F.3d 140, 149 (2d

Cir.2006).

Here, t is undisputedhat the Individual Defendants were at all relevant times
acting under color of state law. In addition, the Court finds that the Plaintiff has
established a genuine issue of material fact that he was impermissibly tneated i
different maanerthan others because of his disability or perceived disability. Again,
Sherill testified that the evaluations of the type the Plaintiff received had, newes
experience, been used to terminate an officer's employment.

However, “it is not enougfor the Plaintiff to allege a violation of the
Constitution or federal law under Section 1983. The Second Circuit has long recognized
that a plaintiff asserting claims under § 1983 must allege the personal involvement of

each individual defendant actingder color of state law345 Halsey Lane Properties,

LLC v. Town of Southampton, No. 1&¥-800 (ADS)(GRB), 2014 WL 4100952, at *18

(E.D.N.Y. Aug. 19, 2014); Back v. Hastings On Hudson Union Free School Dist., 365

F.3d 107, 122 (2d Cir. 2004)(“Additionally, ‘[i]n this Circuit personal involvement of
defendants in alleged constitutional deprivations is a prerequisite to an award gédama

under § 1983.”)(quoting McKinnon v. Patterson, 568 F.2d 930, 934 (2d Cir. 1977)).

Here, the summary judgment recordigates that Tschantre made a comment

about the Plaintiff's age; that Tschantre and Hemmendinger required theffPknd the
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other recruitsto engage in the exercise which resulted in thenifs injury; that, on
one occasion, Weick chastise Plaintiff in private for not completing a document
correctly; and thaton one occasiofKorte berated the Plaintiff, and that tkeiscounter
was overhead by some of the other recruits.

However, the Plaintiff fails to proffer evidence connecting anjefihdividual
Defendants to the discriminatory use of the evaluations as a basis femtingation of
his employment. Stated otherwiswen after discovery, there is no indication that any of
the Individual Defendants possessed firing authority, or that they even recondnoende
encouraged the termination of the Plaintiff's employment. Notably, the Plalidiffot
include as a defendaeither Lombardo or Selg, whose evaluations apparently served as a
basis for the termination of his employment.

To be sure, “personal involvement does not hinge on who has the ultimate
authority for constitutionally offensive decisions. Rather, the proper focus is the
defendant’s direct participation in, and connection to, the constitutional deprivation.”

McClary v. Coughlin, 87 F. Supp. 2d 205, 215 (W.D.N.Y. 20@djd sub nom.

McClary v. Kelly, 237 F.3d 185 (2d Cir. 2001). Where a deprivation of rights occurs as

the “natural and foreseeable” consequence of a state actor's conduct, he mag be liabl

under section 1983. Morrison v. LeFevre, 592 F. Supp. 1052, 1077 (S.D.N.Y. 1984).

“The requisite causal connection is satisfied if the defendant set in moeoies

events that the defendant knew or should have known would cause others to deprive the

plaintiff of her constitutional rights.” Conner v. Reinhard, 847 F.2d 384, 397 (7th Cir.

1988),cert. denied488 U.S. 856, 109 S. Ct. 147, 102 L. Ed. 2d 118 (1988).
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In this case, the Court recognizes fhsthantre and Hemmendingeuired the
Plaintiff, along withother recruits, to perform the exercise whietulted in his injury,
which led him to miss certain physical traininghich contributed to hismiinimally
acceptabléevaluation scores and his termination on the basis of those s¢toegver,
the Courtconcludes that the Plaintiff has failed to establish a genuine issue of imateria
fact that any of the Individual Defendants set in motion the events that led tbrhée:
determination. In the Court’s view, no rational juror could find that the Hfanti
termination was a “natural and foreseealpésultof the requirement to perform a certain
exercise. Therefor¢ghe Court grants that part of the Defendants’ motion for summary
judgment dismissing the Plaintiff's Section 1983 claims against the Individual
Defendants.The Court need not address any entitlement by the Individual Defendants’ to
qualified immunity.

Having dismissed the Plaintiff's Section 1983 claims against the Individual
Defendants, his derivative clagnagainst Suffolk County mulse dismissed as well.

Segal v. City of N.Y., 459 F.3d 207, 219 (2d Cir. 2006)(an “underlying constitutional

violation” by a municipal official is required for Molhdiability). Accordingly, the

Court grants that part of the Defendants’ motion for sumpuaigyment dismissing the
Plaintiff's Section 1983 claims against Suffolk Coun

H. The Plaintiff's State Law Claims

A review of the amended complaint reveals that the Plaintiff's state law claims
sound in disability and age discrimination in violation of the NYSHRhe Defendants
argue that, in the event this Court dismisses the Plaintiff's federal cdus#gon, it

shoulddecline to exercise supplemental jurisdiction over these pendent state law claims.
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However, as noted above, the Plaintiffs’ claim of discrimination and retaliatider the
ADA against Suffolk County survive the Defendants’ motion for summary judgment.
In their reply papers, the Defendants muster an argument on the merits of the
Plaintiff's state law claimsHowever, “[the Second Circuit has clearly statbdt
arguments raised for the first time in reply papers or thereafter grerfyraggnored.”

Colon v. City of N. Y., No. 116V-0173, 2014 WL 1338730, at *9 (Apr. 2, 2014)(citing

Watson v.. Geithner, 355 F. App’'x 482, 483 (2d Cir.2008& alsddill v. Donoghue,

518 F. App’x 50, 52 n. 2 (2d Cir. 2013)(declining to address issue raised for first time in

thereply brief); ABN Amro Verzekeringen BV v. Geologistics Americas, |85 F.3d

85, 97 n .12 (2d Cir. 2007)(“We decline to consider an argumentrfiséhe first time

in a reply brief.”);US Engine Prod., Inc. v. ISO Grp., Inc., No. €3~4471 (JS)(GRB),

2013 WL 4500785, at *8 (E.D.N.Y. Aug. 20, 2013)(“[A] party cannot raise arguments
for the first time in a reply brief.”). For this reason, the €declines to entertain the
Defendants’ argumenthallenging the merits of the Plaintiff's state law claims.
1. CONCLUSIONS

In sum, the Court denies the Defendants’ motion for summary judgment as to (1)
the Plaintiff's claim of discrimination in violatioaf the ADA against Suffolk County
and (2) the Plaintiff's claim of retaliation in violation of the ADA against Suffolk
County, and (3) the Plaintiff’s state law claismunding in in disability and age
discrimination in violation of the NYSHRL against #ie Defendantexcept the Suffolk
County Sherriff's DepartmentThe motion is otherwise granted. The Clerk of the Court
is respectfully directed to terminate the Suffolk County Sheriff's Depattasea party to

this action.
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SO ORDERED.

Dated: Centrallslip, New York
December 292014

Arthur D. Soatt

ARTHUR D. SPATT
United States District Judge
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