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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ANNE SEPAR NOT FOR PUBLICATION
Plaintiff,

MEMORANDUM & ORDER
V. 11€V-2668(PKC)

NASSAU COUNTY DEPARTMENT OF SOCIAL
SERVICES, THE COUNTY OF NASSAU, and
JOHN IMHOF, Individually,

Defendant.

PAMELA K. CHEN, United States Districtudige:

Presently before the Court ke motionfor summary judgmentf DefendantadNassau
County Department of Social Servicé®SS”), Nassau County, and Jim Imhafo(lectively,
“Defendants”). In this action,Plaintiff Anne Separ, a DSS employee sii@87, alleges that
Defendants discriminated agairtstr based orher gender ancage, and retaliated againtser
based on her prior complaints and lawsuits against the agency, by not promotfirgt her
February 200&nd again in October 2008(Dkt. 15.) Because Plaintiff waived any pdeine
2008 claims as part @f previoussettlement with Defendants, hgender and agéiscrimination
claims as to theFebruary 2008 on-promotionaredismissed. However, her discrimination and
retaliation claims relating tber October 2008 1on{promotion may proceed to trial because there
are genuinelydisputed issues of material fact upon which a rational jury could conclude that
DefendantgleniedPlaintiff apromotionin October 2008 based on a discrimingtor retaliatory

motive. Defendants’ motion is, therefore, granted, in part, and denied, in part.
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BACKGROUND
Plaintiff Anne Separ has been employed§Ssince 1987. Mef. St. 1 1.} Plaintiff
currently is employed by DSS as a “Child Support Investigator Il (‘iCEla position she has
held for more than 20 yearsDdf. St. 11 12, 13.)

l. Plaintiff's History of Litigation AgainsDefendants

Plaintiff has been involved iemploymentlitigation with Defendantsn the past. In
1996, Plaintiff sued Nassau County for discrimination and retaliation in connection with her
diagnosis obreast cancer. As a result of a jury verdict, Plaintiff was awarded damades
retaliation claim. Def. St. 1 19.) In 2003, Plaintiff again sued Nassau County, alleging
retaliation based on a-gssignment to another position when she returned to work following her
first lawsuit. Qef. St. § 20.) The parties resolved the 2003 litigation via a stipulation of
settlement, which was placed on the record before the Honorable Leonard D. Wexipe @) J
2008. Def.St. 121))

The June 200&tipulation of settlement included a releésePlaintiff of all claims with
respect to Defendants at the timeloé stipulation. Def. St. { 22; Dkt. 46 1 4.) Moreover, the
stipulation also included what now appears toabprescient waiver pertinent to the instant
litigation:

In the event that Plaintiff ison [sic] selected for the position of Child Support

Investigator 11l from the 2/28/08 certified list (hereinafter referred ttCastified

List), for any permissible reason as defined by Civil Service Law ancaahall

applicable case law, Plaintiff hereby acknowledges thatsetattion is based

upon nonf]discriminatory reasons and considerations, and expressly waives all

rights associated with any future claims, actions, litigations, in law and/or in
equity based upon this naelection. Plaintiff acknowledges that the evaluation

! Unless otherwise noted, the factual statements set forth herein are undisplige saken
from Defendant’s Statement of Undisputed Material Facts pursuant to Locab&dl€“Rule
56.1") (Dkt. 53)(“Def. St.”).



of candidates and setean from the Certified List shall be conducted by
individuals not previously a subject (individually named defendants and/or
previous supervisors and/or-amrkers) to the 2001 Federal Lawsuit (docket no.
01-CV-0112) and/or the 2005 Federal Lawsuit (docket naC055243).

(DKt. 46-51 14.)

. February 2008 Non-Promotion

In late 2007, Defendants provisionally appointed Maria Lasurdo to the position of
CSI lll. (Def. St. 1 23.) That provisional appointment triggered an exam for that
position, for whit Plaintiff sat. (Def. St. §{ 225.) Defendants used the exam results
to establish a list of candidates for the permanent CSI III position, and Phaiagiftied
for first place on the list along with two other candidate®ef. St. § 26.) Under [Bs
regulations,an individual who is provisionally promoted to a position and scores in the
top three on the promotional list must be permanently appointed to that position.
(Plaintiff's 56.1 Statement (“PIl. $t.Dkt. 48 § 24.1.) Maria Lasurdo was pemently
appointed to the CSI Il in February 2008. (Def. St. { 28.)

[, October 2008 Non-Promotion

In the fall of 2008, several monthafter Lasurdo’s prenotion, Plaintiff, along with
approximately 3@ther employees, lodged a formal complaint that Defendants’ failureadjgner
to promote more candidates amounted to discrimination. (Def. St. I 29; Bi@.}4 Although
the parties’ submissions are not clear on the issue, it appears that in respooas®bopiaint, on
or about October 21, 2008, DSS obtained budget approval to promote one employee from CSI Il
to CSI IlIl. (Pl St. 130.3.) On October 27, 2008lichael Spears, an Africathmerican male

who wasapproximately 43/earsold at the time, wa selected for the promotion. (Pl. St. 1

% Neither partystatesor provides any evidendadicating whether Lasurdo was one of the top
three candidates(SeeDef. St. 18.)



30.4, 30.5.) Spears was one of the employees héub joinedthe Fall 2008 complaint of
discrimination. (Def. St. 1 29, 40; Dkt. 47-10.)

V. Instant Lawsuit

Plaintiff timely initiated this actiorvia a pro secompgdaint on June 3, 201lalleging
employment discrimination under state and federal statu{@kt. 1.) Plaintiff's amended
complaint submitted by her subsequently retaireinsel,asserts twocauses of actioror
violations of Title VII of the Civil Rights Act of 1964 (“Title VII”), the Amerias with
Disabilities Act, the Age Discrimination in Employment Act, and the New York State Rluma
Rights Law 8§ 290. (Dkt. 15 11 381.) Specifically the amended complaiassertsa claim for
retaliation in connd@n with her February 2008 1on-promotionand clains of gender and age
discrimination and retaliationin connection with her October 2008 rpromotion. (Dkt. 15
30-31.)

SUMMARY JUDGMENT LEGAL STANDARD

Summary judgment may be granted only if submission®f the parties taken together
show ‘that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” FRCP 56(@ee Anderson v. Liberty Lobby, 1477 U.S. 242,
251252 (1986).“ The moving party bears the burden of establishing the absence géraumnpe
issue of material fact,Zalaski v. City of Bridgeport Police Departme6i3 F.3d 336, 340 (2d
Cir. 2010); see Salahuddin v. Goard67 F.3d 263, 2773 (2d Cir. 2006), after wbh the
burden shifts to the nonmoving party e forward with specific evidence demonstrating the
existence of a geiine dispute of material fact.Brown v. Eli Lilly & Co, 654 F.3d 347, 358 (2d

Cir. 2011);see also F.D.I.C. v. Great American Ins..@&07 F.3d 288, 292 (2d Cir. 2010). A



dispute of fact is “genuine” if “thevidence is such that a reasonable jury could retuerdict
for the nonmoving party.’Anderson477 U.S. at 248.

The nonmoving party can only defeat summary judgmiémnt comirg forward with
evidence that would be sufficient, if all reasonable inferences were drawn irfafits] to
establish the existence”o& factual question that must be resolved at trigpinelli v. City of
N.Y, 579 F.3d 160, 166 (2d Cir. 2009) (interrrpotations and citations omitted§ee also
Celotex Corp.v. Catrett 477 U.S. 317, 323 (1986)."The mere existence of a scintilla of
evidene in support of the [nemovants] position will be insufficient; there must be evidence
on which the jury couldeasombly find for the [normovant].” Hayut v. State Univ. of N.Y352
F.3d 733, 743 (2d Cir. 2003) (alterations in originsde also Lyons v. Lancer Ins. (881 F.3d
50, 5657 (2d Cir. 2012)Jeffreys v. City of N.Y426 F.3d 549, 5542d Cir. 2005). The
nonmoving party cannot avoid summary judgment simplygbying “on conclusory allegations
or unsubtantiated speculationJeffreys 426 F.3d at 554 (quotations and citations omitteeg
also DeFabio v. East Hampton Union Free SchiD&23 F.3d 71, 81 (2d Cir. 2010); and must
offer “some hard evidence showing that its version ofthents is not wholly fanciful.”Miner
v. Clinton Cnty,. 541 F.3d 464, 471 (2d Cir. 2008). In determining whether a genuine issue of
fact exists, the court must resolve all ambiguities and draw all reasonasknods against the
moving party. Major League Baseball Props., Inc. v. Salvino, |52 F.3d 290, 309 (2d Cir.
2008).

The Second Circuit has provided additional guidance with respect to motions for
summary judgment in employment discrimination cases:

We have sometimes noted that an extra measure of caution is merited in affirming

summary judgment in a discrimination action because direct evidence of

discriminatory intent is rare and such mteoften must be inferred from
circumstantial evidence found in affidavits and depositioBge, e.g.Gallo v.



Prudential Residential Sery22 F.3d 1219, 1224 (2d Cir. 1994). Nonetheless,

“summary judgment remains available for the dismissdisafrimination claims

in cases lacking genuine issues of mateaat, McLee v. Chrysler Corp.109

F.3d 130, 135 (2d Cir. 1997).
Schiano v. Quality Payroll Syst45 F.3d 597, 603 (2d Cir. 2006) (quotidgltz v. Rockefédr
& Co., 258 F.3d 62, 69 (2d Cir. 2001 peealso AbduBrisson v. Delta Air Lines, Inc239 F.3d
456, 466 (2d Cir2001) (“It is now beyond cavil that summary judgment may be appropriate
even in the faeintensive context of idcrimination cases)’ “However, even in the
discrimination context, a plaintiff must provide more than conclusory allegatioin
discrimination to defeat a motion for summary judgnier@chwapp v. Town of Avphl8 F.3d
106, 110 (2d Cir. 1997).

DISCUSSION

Plaintiff's Waiver of Her Claim Reqgarding thebruary 20084on-Promotion

As part of Plaintiffs June 2008 settlement with Defendants, she expressgdaty
release alexistingclaims with respect to Defendants at the timehefgtipulation. (Dkt. 4& |
14.) Plaintiff, thereforehas waivedvia the settlement her retaliation claim relating to the
February 2008 non-promotion in this case.

FurthermorePlaintiff haswaived any argument with respect to theleaseby failing
respond to Defendants’ arguments on that issue in the present motion. Defenglasthar
Plaintiff's claims regarding any conduct prior to the June 2008 stipulation tténsent are
barred by Plaintiff's waiver contained therein. (Dkt-Ubat 6-7; Dkt. 4613 at 23.) Plaintiff
does not oppose the motion on this basis. Indeed, the only argument Plaintiff makes in opposing

the motionconcernsthe October 200&onpromotion. SeeDkt. 52 at 524.) Accordingly,



Plaintiff's claim of retaliationrelating to the February 200®n-promotiorhasbeen waivedand
is dismissed.

. McDonnell Douglagramework

With respect to the October 2008 raromotion, Plaintiff alleges both that Defendants
engaged in discriminatory and retaliatory conduct by not promoting her to the openl CSI Il
position. (Def. St. 1 29 Dkt. 1 § 31)* In the absence of direct evidencediscrimination,
Plaintiff's discrimination and retaliation claims are evaluated according to ¢leestablished
framework set forth by the Supreme CourtNttDonnell Douglasv. Green 411 U.S. 792
(1973). See Trans World Airlines, Inc. v. Thurstod69 U.S. 111, 121 (1985) (“[T]he
McDonnell Douglastest is inapplicable where the plaintiff presents diregidence of
discrimination.”); Swerkiewicz v. Sorema N.,A534 U.S. 506511 (2002) (“[U]nder a notice

pleading system, it is not appropriate to require a plaintiff to plead facts dstaplas prima

% Importantly,although the Court dismisses Plaintiffebruary 2008 nopromotion claim that
does not mean conduct paating theJune 200&dtlement isirrelevantto Plaintiff’'s remaining
retaliation and discrimination clasrconcerning the October 2008 npromotion. Evidence
concerning a plaintiff's retaliation claims may include evidence relating to claiatsate
waived, barred, or otherwise stipulated out of an acti®ee DeNigris v. New York City Health
and Hosps. Corp.861 F. Supp. 2d 185, 191 (S.D.N.Y. 2012) (citigrosino v. Bell At.385
F.3d at 220 (itself quotingyat’l R.R. Passenger Corp. v. Morgab36 U.S. 101, 113 (20)2
(“Of course, evidence of acts of discrimination for which recovery is-bareed may constitute
relevant background evidence in support of a timely claim and we will considsrsitich.”)
(quotationsomitted).

* Although the parties do not address this issue, it should be notédethane 2008 settlement’s
provision barringPlaintiff from prospectivelysuing Defendantfor employment discrimination,
see supraat 6§ does notpreclude Plaintiff's October 2008 ngumomotion claims. It is clearly
edablished law that prospective waivers of an employee’s rights underVTitere void as a
matter of public policy.See Alexander v. Gardn@&enver Co, 415 U.S. 36, 51 (1974) (“[W]e
think it clear that there can be no prospective waiver of an emp$ogigbts under Title VII. . . .
Title VII's strictures are absolute and represent a congressional contharehch employee be
free from discriminatory practices. ... In these circumstances, an emajgaights under Title
VII are not susceptible ofrpspective waiver.”).



facie case because thécDonnell Douglasframework does not apply in every employment
discrimination case. For instance, if @aintiff is able to produce direct evidence of
discrimination, he may prevail without proving all theneémts of a prima facie case.”)

. Plaintiff's Claim of Gender and Ad@iscrimination

a. PrimaFacieCase

Under the McDonnell Douglasframework, a plaintiff bears the initial burden of
establishing grima faciecase of discrimination. Arima faciecase is established where a
plaintiff shows that “(1) she is a member of a protected class; (2) shdifsedudar her position;

(3) she suffered an adverse employment action; and (4) the circumstaneessgioan
inference of discrimination.’'Weinstock v. Columbia Unj\224 F.3d 33, 422d Cir.2000).

There is no disputm this cases to the first three prongs. First, Plaintiff, a woman, who

is older than thenanpromoted to the CSI Il position, is a member of the protected classes
gender and ageSecond, the parties do not dispute that she is qualified for the CSI llbpositi
Indeed, Plaintiff was tied witkwo other employees for first place on the prdimo list. (Def.
St. 1 26.) Third, there is no dispute thhe failure to promote constitutes an adverse
employment action.See Bush v. Fordham Univi52 F. Supp. 2d 394, 408 (S.D.N.Y. 2006);
Mormol v. Costco Wholesale Cor864 F.3d 54, 57 (2d Cir. 2004) (holding that failure to
promote is an adverse employment action).

With respect to the foth prong Plaintiff has sustained her low burden of proffering
facts sufficient to show that her npnomotion occurred under circumstances permitting an
inference of discriminationSee Brown v. City of Syracu€/3 F.3d 141, 150 (2d Cir. 2012)
(describing Plaintiff's burden to establishpama faciecase of discrimination as “minimal”)

(citing Holcomb v. lona Collegeb21 F.3d 130, 138 (2d Cir. 2008)%enerally,a plaintiff can



establish the fourth prong of th@ima faciecase where the position sought was given to a
person outside the plaintiff's protected claSeeDe la Cruz v. New York City Human Resources
Admin. Dep’t of Social Sery882 F.3d 16, 20 (2d Cir. 1996) (“As a Puerto Rican, de la Cruz is a
member of a protected class. Because [plaintiff] was replaced by a black femate, $etiafies

the fourth prong of therima facie case.”); Singleton v. Fed. Bureau of Prison2006 WL
1329712, at *5 (E.D.N.Y. May 16, 2006) (finding thatima facie case established where
position sought “went to individuals not membergpdéintiff's] protected class”).Accordingly,
because the CSI Il position was given to Spears, a madeswounger than PlaintifRlaintiff

has satisfied heminimal burden of establishing @rima facie case ofgender and age
discrimination.

b. Non-Discriminatory Justification

Plaintiff having established @rima faciecase of discrimination, Defendants nppffer
a legitimate, nomdiscriminatory justification for not promoting PlaintifiSt. Mary’s Honor Ctr.
v. Hicks 509 U.S. 502, 506 (1993)Defendants have done so. Defendants state that Plaintiff
was not promoted because another, more qualified individual was promoted instead. -(2kt. 46
at 1.) Promoting another, more qualified individual is a legitimate, -aisoriminatory
justification for not promotinga plaintiff.> See Terry v. Ashcrof836 F.3d 128, 140 (2d Cir.
2003) (noting that the promotion of othenpre qualified candidates constitsii@ valid, non
discriminatory justification for nogpromotion). Accordingly, Defendants have satisfied their

burden of production to proffer a non-discriminatory reason for not promoting Plaintiff.

®> Moreover, Plaintiff herself acknowledged that at least one other, qualified indivicasal
worthy of promotion as well, although that individual was likewise not seldotepromotion.
(PI. St. §32.1.)



C. Pretet

At this stage of thélcDonnell Douglasnquiry, the presumption arising from Plaintiff's
prima facie case simply drops out of thpicture and the only remaining question is
discrimination“vel non” Kerzer v. Kingly Mfg.156 F.3d 396, 403 (2d Cir.1998); O'Diah
V. Yogo Oasis954 F. Supp. 2d 261, 273 (S.D.N.Y. 2013) (“In other words, the burden shifts
back to the plaintiff to prove that ‘discrimination was the real reason for the yamgho
action.”). In establishing discrimination, Plaintiff may rely solely on thkeElence concerning
her prima faciecase, or may proffeadditionalevidence tending to show that Defendants’-non
discriminatory justification is mere pretext, atitht the true reason for haon{promotion is
discrimination Id.

Although neither partydiscusseghe “best qualified” standard establishedByrnie v.
Town of Cromwell, Board of Educatip@43 F.3d 93, 103 (2d Cir. 2001), the Court finds that
this standard applies to Plaintiffdiscrimination clairs regardingthe October 2008 nen
promotion In Byrnig the Second Circuit held thah rebutting an employer’s justification for
not promoting an employea plaintiff must prove thatthe plaintiff's credentialgwere] so
superiorto the credentials of the person selected for the job that no reasonable person, in the
exercise of impartial judgment, could have chosen the candidate selected overnttifé[.plai
243 F.3d at 108internal citation omitted)seelLukasiewicZKruk v. Geenpoint YMCAQ7-CV-
2096(ARR), 2009 WL 3614826, at *2 (E.D.N.Y. Oct. 30, 2009YTo rebut a non
discriminatory justification for an alleged failure to promote, a plaintifftnshew not only that

she was minimally qualified foa position, but also that she was the best qualified for that

10



position using the employer’s stated hiring criteriga.’{quoting Ellenbogen v. Project Video
Servs. InG.2001 WL 736774, at *7 (S.D.N.Y. June 29, 2001)).

However, Plaintiff implicitly acknowledges this standard tlee extent shargues that
Defendants have not presented adequate evidence to stygnaitetermination that Spears was
the “best candidate (Dkt. 52 at 817.) She also argues that the inconsistent testimony of
Defendants’ witnesses reveals the fglst their proffered reasons for promoting Spears over
Plaintiff. (Dkt.52 at 1417, 22-24.)

Plaintiff offers evidencedemonstratinghat her qualificationsvere superior to Spears’s
in October 2008, including the facts that Spears never worked in the relevant unit, had no prior
family court experience, lacked adequate knowledge of the position and departmemt, lacke
relevant accounting experience, and had less overall experience than PlaBeéPl. St. § 38
Dkt. 52 at 8-14.)

By contrastDefendantsdo notcite any evidence showinthat Spears’s credentials were
superior to Plaintiff's. Defendants do not even state whether Spears was onemintio&ion
candidates tied for first with Plaintiff on the promotion list. Defendants’ pyimpesffered basis
for Spears’s promotion is his stronger interview performance as comparedntiffBla (Def.

St. 7 3637.) Plaintiff, howeverargues that i subjectivecriterion of Spears’sstronger

interview performance islso pretextual. (Dkt. 52 &t) In fact, he only basis for Defendants’

® The “best qualified” ®ndard does not apply to casdsere the alleged discriminationbased

on something more thandiscrepancy in qualificationsSeeAbrams v. Dep’t of Pub. Safety-
F.3d----, 2014WL 4191178, at *7(2d Cir.),as amendedAug. 26, 2014) (declining to apply
“best quaified” standard where plaintiff's “no@ssignment to the [position sought] as well as
[certain discriminatory statements] make this a case about more than nseregdncy in
gualifications’ as was the case iByrni€’). Here, although Plaintiffasserts hat her
discrimination clains are based both on a discrepancy in qualificatmaisetaliation(Dkt. 52 at
8-17) the retaliation she alleges gives rise to an entirely separate andt distim; and is not
relevant to her gender or age discriminatttmims

11



claim that Plaintiff's interview performance was poor is that Plaintiff “did not ansiv
guestions as to what [Plaintiff] thought would be good for the unit or how [Plaintiff] would
handle things.” (Def. St 36.) Yet Defendants point to no evidence that Spears’s interview
performance or other subjective criteria were so superior to Plaintiffts @e¢lude a finding of
pretext. Indeed, Defendants do rmte any evidence regarding the substance of &isa
interview, but only argue that Plaintiff's interview was so deficient as tofjjuSpears’s
promotion. (Def. St. 1 36-37.)

Thus, although the Court’s role is not that of a “super personnel department that second
guesses employers’ business judgregmdyrnie 243 F.3d at 103 (citations omittethe record
before the Court does not preclude a reasonable fact finder from concluding thatabDefend
proffered nondiscriminatory reasons for promoting Speaver Plaintiffare pretextualand that
the eal reason for Plaintiff's nepromotion was gender and/or agjecrimination Accordingly,
disputed issues ahaterialfact exist, precluding summary judgment and requiring a it
respect to Plaintiff's claim of discrimination with respect to tletoDer 2008 non-promotion.

V. Retaliation

a. Prima FacieCase

As to Plaintiff's retaliation claim, unddvicDonnell Douglas Plaintiff must establish a
prima faciecase of retaliation by demonstrating that (1) she engaged in a protected;g@jvit
the employer was aware of this activity; (3) the employer took adversm agjainst the
plaintiff; and (4) there is a causal connection between the protected aatdtyhe alleged
adverse actionSee Spencer v. Int'l Shoppes, Ji802 F. Supp. 2d 287, 293-94 (E.D.N.Y. 2012)
(citing Kessley v. Westchester Cnty. Dep’t of Social Sea&l F.3d 199, 2096 (2d Cir.

2006)). With respect to the fourth element, caosatPlaintiff must demonstrate that “her

12



protected activity was hut-for cause of the alleged adverse action by the employénit. of
Texas Southwestern Med. Ctr. v. NassalU.S. --, 133 S. Ct. 2517, 2435 (2013) (emphasis
added).

As with Plaintiff’s discriminationclaims, theres no dispute as to the first three pronfs
Plaintiff's retaliation claim (1) Plaintiff engaged in a protected activitythe form of her prior
lawsuits and her complaint regarding Defendants’ discriminatorypn@motion of qualified
employeesj2) Defendants were aware of this actiyignd (3) Plaintiff was not promotedn
October 2008 which constitutesan adverse employment actionThe only dispute is in
connecton with the fourth prong.e., whether the circumstaas of Plaintiff’'s nompromotion
permit an infeence of‘but-for’ causation between Plaintiff’'s involvement in protected activity
and her October 2008 ngmmomotion Plaintiff's burden to establishmima faciecase, which is
“‘minimal,” can bemet by proffering evidence of a close temporal connection between the
protected activity and the adverse employment act®ae Smith v. Town of Hempstead Dep't of
Sanitation Sanitary Dist. No.,Z98 F. Supp. 2d 442, 457 (E.D.N.Y. 2011) (“The temporal
proximity of events may give rise to an inference of retaliation for the purposssadflishing a
prima facie case of retaliatipfi') (citing EI Sayed v. Hilton Hotels Corp627 F.3d 931, 933 (2d
Cir. 2010)).

Here, Plaintiff submitted a complaint, along withmerous otheemployees, within two
months prior to her nepromotion. (Dkt. 4710.) Although the Second Circuit has not
expressly articulated the outer limit of time that will support an inference diateta, two
months is well within thtbounday. Seee.g, Grant v. Bethlehem Steel Carp22 F.2d 43, 45
46 (2d Cir. 1980) (finding an eigimonth gap in protected activity and adverse action sufficient

to support an inference). Accordinglynder these circumstancd?laintiff has established a

13



prima faciecase of retaliation based on the temporal nexus between the protecteg antivit
adverse employment action.

b. Non-Discriminatory Justification

As with Plaintiff's discrimination claims,Defendants offer an adequate nen
discriminatory justificabn for not promoting Plaintiff to the CSI Ill positian October 2008
Defendantsargue that other individuals were more qualified and performed better during
interviews for the positignncluding Spears who ultimately was promotéDef. St. {{ 3337.)

Cf. Terry, 336 F.3d at 14(noting that the promotion obther more qualified candidates
constitute a valid, nediscriminatory justification for nopromotion). Moreover, and although
Defendants’ burden is only one of production at this sthgefact thaSpearsalso joined inFall
2008 discrimination complaintlends further credence to Defendants’ contention that
promotion of Spearsver Plaintiff was not in retaliatioior Plaintiff's participation inlodging
that complaint.

c. Pretext

Despte Defendants’ stated justifications, however, a reasonable factfinddd co
concludethat a retaliatory motive was a Hor cause of Plaintiffs nomromotionbased on
Plaintiff's lengthyhistory of engaging in protected activity. Since 199@jntiff has twice sued
Defendants for employment discrimination and/or retaliation, &ad recovered from
Defendantdoth times, oncéhrough gury verdictand the second time Isgttlement (SeeDKkt.
46-3 Dkt. 464 at 6) Underthe totality of the circumstances, a reasonable factfindedcoul
conclude that Plaintiff’'s history of complaints and engaging in litigation witleikints was a
butfor causeof Plaintiff's nonpromotionin October 2008 especially given the evidence of

Plaintiff's qualifications for the CSI Il position

14



Indeed, arational factfinder could conclude that Defendants’ proffered reasonthat
other candidates, including Spears, were more qualified than Plaintiff, istpedtbased upon
Spears’s qualifications and experience as compared to Plaintiff's. Asuysly discussed,
although Defendants claim Spears was the more qualified candidate, the rdeotsl eefdence
that Spears (1) never worked in the relevant unit; (2) had no experience working inclaumijy
(3) had limited accounting experience; and (4) did not possess the same level @dgeonf
the position or of the department as did PlaintiBedPl. St. I 38.)See, e.gByrnie 243 F.3d at
103 (“[AJn employer’s disregard or misjudgment of a plaintiffs job qualifications may
undermine the credibility of an employer’s stated justification for an em@oiyecision.”).

Defendants argue that their proffered reasons are not pretextual and theasmare
not retaliatory for one primary reason: Spears himself joined in the sanptaoat that Plaintiff
argues is the reason Defendants retaliated against her. (BkK2.at6l.) Indeed, this argument
has persuasive force; it seems implausible that an employer would retaliatt agaiemployee
for making a complaint while promoting another who made the same complaint. Although
Spears’s promotion despite his joining tedl 2008 complaint makes it unlikely that Defendants
possessed a retaliatory motiwath respect to that complaint factfinder could reasonably
conclude that Defendants possessed a retaliatory motive with respect tdf'Blaither prior
complaints ad her entire history of litigation with DefendanSpears’s qualifications are not so
superior to Plaintiff's as to preclude a finding that Defendant’s proffereedisocnminatory
reasons for not promoting Plaintiff are pretext for Defendants’ retaliagainst Plaintiff for her

history of complaints and lawsuits against them.

15



In sum, thee remain genuine disputes as to material facts relating to Plairgii&lsation
claim in connection with the October 2088n-promotionthat preclude summary judgent in
Defendants’ favor.

CONCLUSION

For the reasons stated above, Defendants’ motion for summary judgment isl,grante
part, and denied, in part. Plaintiffieetaliation claim relating to the February 2008on-
promotionis dismissed. However, Plaintiffdiscriminationand retaliation claims relating to the
October 2008 nopromotion remain.

The parties are directed to file a joint pretrial order that complies with the Court’s
Individual Practices an®ules byOctober 10, 2014.

SO ORDERED:
/sl Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated: SeptembeB, 2014
Brooklyn,New York
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