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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MICHAEL CHARLES,

Aaintiff, MEMORANDUM & ORDER
11-CV-2709MKB)

V.

COUNTY OF NASSAU, NASSAU COUNTY
POLICE COMMISSIONER LAWRENCE
MULVEY, NASSAU COUNTY POLICE CHIEF
OF DETECTIVES STEVEN SKRYNECKIn his
official and individual capacityNASSAU
COUNTY POLICE DETECTIVE LIEUTENANT
KEVIN SMITH, in his dficial and individual
capacity, NASSAU COUNTY POLICE
DETECTIVE RENE YAO, in his official and
individual capacity, NASAU COUNTY POLICE
DETECTIVE CHARLES DECARQO, in his official
and individual capaty, NASSAU COUNTY
POLICE DETECTIVE SERGEANT RICHARD
DORSI, in his official ad individual capacity,
INCORPORATED VILLAGE OF HEMPSTEAD,
VILLAGE OF HEMPSTEAD TRUSTEE PERRY
PETTUS, in his officiabnd individual capacity,
VILLAGE OF HEMPSTEAD POLICE CHIEF
JOSEPH WING, in his official and individual
capacity, KENNETH POWELL and JOHN DOES
#1-5,

Defendants.

MARGO K. BRODIE, United States District Judge:

Plaintiff Michael Charles commenced thleove-captioned action against Defendants
County of Nassau, Nassau County Police Casioner Lawrence Mulvey, Nassau County
Police Chief of Detectives Steven Skrynecki, in his official amtividual capacity, Nassau
County Police Detective Lieutenant Kevin Smithhis individual and official capacity, Nassau

County Police Detective Rene Yao, in his o#ilcand individual capacity, Nassau County Police
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Detective Charles Decaro, in his officiadaindividual capacity, Nassau County Police
Detective Sergeant Richard Dorsi, in hiBasal and individual capacity, John Does #1-5
(collectively, “County Defendants”), Incorporat¥dlage of Hempstead, Village of Hempstead
Trustee Perry Pettus, in his official and indivatlaapacities, Village of Hempstead Police Chief
Joseph Wing, in his official anddividual capacitiegcollectively, “Village Defendants”), and
Kenneth Powelt. Plaintiff asserts federal claims puratigo 42 U.S.C. 8983, and various state
law claims.

County Defendants moved for summary judgrinand Village Defendants moved for
judgment on the pleadings, or in the alterrafr summary judgment. In opposition, Plaintiff
sought leave to amend his Complaint. The Craferred the motions telagistrate Judge Gary
R. Brown for a report and recommendati¢@rder dated June 3, 2014.) By report and
recommendation dated February 20, 2015 (“R&Rudge Brown recommended that the Court
deny in part and grant in part Defendants’ magio For the reasons set forth below, the Court
adopts Judge Brown’s RRin its entirety.

I. Background

In his Complaint, Plaintiff asserts clairparsuant to 42 U.S.C. § 1983 for: false arrest
against all Defendants; First Amendrhegtaliation against Pettus and Windonell liability
against the County of Nassau and Incorpor&fi#dge of Hempstead; and conspiracy against

Pettus, Wing, Yao, Decaro, Dorsi and Skrynecki. In addition, Plaintiff asserts New York State

1 John Does #1-5 and Kenneth Powell haveentered appearanciesthis action and do
not move for summary judgmeng&ummons were issued asRowell and John Doe Defendants
on June 6, 2011séeDocket Entry dated June 6, 2011), batexecuted summons was returned.
Therefore, the Cousdua spontelismisses the action agaidsthn Does #1-5 for failure to
identify these Defendantsee Coward v. Town & Vill. of HarrispB65 F. Supp. 2d 281, 300-01
(S.D.N.Y. 2009), and orders Plaintiff to show sawas to why the action should not be dismissed
against Powell for failure to servege Meilleur v. Strong82 F.3d 56, 61 (2d Cir. 2012).



law claims for: false arrest amst all individuaDefendants; defamation against Pettus, Wing,
Powell and Skrynecki; abuse of process mgfaPettus, Wing, and Powell; and intentional
infliction of emotional distresagainst all Defendants.

On May 6, 2014, County Defendants movedsummary judgment and Village
Defendants moved for judgment on the pleadings, or in the alternative for summary judgment.
In opposition, Plaintiff soughehve to amend his Complaint. On June 3, 2014, the Court
referred the motions to Judge Brown for pa® and recommendation, and Judge Brown issued
his report and recommendation on February PQ52 After multiple extensions granted by this
Court, on April 22, 2015, Village Defendants filed objections to Judge Brown’s RQRI.

Def. Obj. to R&R (“Def. Obj.”), Docket Entry &l 94.) Plaintiff filed responses to the Village
Defendants’ objections. (Pl.pgp’n to Def. Obj. (“Pl. Opp’n”), Docket Entry No. 95.)

Having reviewed the R&R and the partieshsussions, the Court grants the County of
Nassau and Incorporated Village of Hempstead’sans for summary judgment as to Plaintiff's
Monell claims and dismisses Plaifi state law claims for defamation and intentional infliction
of emotional distress as Wwidrawn. The Court denies Defendants’ motions for summary
judgment as to Plaintiff’'s claims for First AoAndment retaliation, 8 1983 conspiracy, abuse of
process under state law, and éadgrest under state and federal,land denies Plaintiff’s motion
for leave to amend the Complaint. The Caurd spontelismisses the action as to John Does
#1-5, and orders Plaintiff to show cause whyat#on should not be dismissed as to Powell.

a. Factual background

The Court assumes familiarity with the factssaue in this action, which are presented in

2 After initially seeking arextension of time to filebjections to the R&R, County
Defendants submitted a letter to the Court indigathat they would not file objections. (Docket
Entry No. 92.)



greater detail in Judge Brown’s R&R. dourt recounts below the factual background
necessary to resolve \alje Defendants’ objections.

On the afternoon of March 7, 2010, a shooting occurred on Peters Avenue in Hempstead,
New York. Plaintiff, who at ta time was a volunteer Fire Chedfthe Hempstead Village Fire
Department, responded to Peters Avenue to offatical assistance to the victims. (Charles
Aff., annexed to Decl. of Mariel LaSasso (“L&Sa Decl.”) as Ex. 3, 11 4-9Blaintiff contends
that when he arrived on the scene, a respondihcepafficer indicated tdim the direction in
which the suspected perpetratd the shooting had fleti(Id. § 11.) Plaintiff pursued the
suspect and encountered Defendant Powell, wheaapd to match the description of the shooter
from the Peters Avenue incidentd.(1] 12-14.) Plaintiff and Dendants dispute what
happened between Powell and Plairtifit it is not disputed #t Plaintiff stopped Powell,
guestioned him, requested his identificatiarg guickly learned tha@owell’s father was
Defendant Village of Hempstead Trustee Perry Peti@emgpare id{ 15-17vith Cty. Def.
56.1 1 5.) Plaintiff claims that, the followimyening, he reported to the Nassau County Police
Department (“NCPD”) that Powell was “onetbe gunmen in the Peters Avenue shooting.”
(Charles Aff. § 20.)

Powell reported the March 7, 2010 encountih Rlaintiff to the NCPD as a crime

against him. (Cty. Def. 56.1 1 1; PI. 56.1 @) March 8, Powell contacted his father,

% The police officer, Sergeanttinson, testified before a gaajury that he never asked
Plaintiff to assist him in lodang the suspect. (Grand Jury Tiesny of Sgt. Johnson dated July
21, 2010, annexed to LaSasso Decl. as Ex. 12, 11:1-14.)

* Powell signed a statement on March 8, 2010¢chvhtates that Plaiiff had a shotgun,
told Powell not to move, and that Powell felased for his safety. (Cty. Def. 56.1 §{ 3-5; PI.
56.1 11 3-5; Statement, annexed to Decl. térP®. Laserna in Supp. of Cty. Def. Mot.
(“Laserna Decl.”) as Ex. E, 1.)



Defendant Pettus, complaininglas encounter with PlaintiffPettus then contacted his friend
Defendant Joseph Wing, Chief of the VillageHg#mpstead Police, to ask what Wing “was going
to do about it.” (Direct Exanof Joseph Wing in Bench Trial Tr., annexed to LaSasso Decl. as
Ex. 2, 218:17-219:3.) Wing called Detective ltenant Raymond Cote of NCPD’s Third
Squad. Id. at 218:17-220:2.) According to PlaintiBetective Yao of the NCPD informed
Plaintiff that Cote and Pettus ty@ivately on March 8. (Charledf. 9 28.) Following a brief
investigatiorT, on the evening of March 8 at 11:00 PRlaintiff arrived at the NCPD Third

Squad where he was interrogated by two NCREectives. (Cty. Def. 56.1 {{ 13-17; PI. 56.1
19 13-17.) Plaintiff contends thate of the detectives, Defendafdo, reported to Plaintiff that
Cote directed his arrest, thas arrest was coming from “down there,” meaning the Hempstead
Police Department, and that it was “political.” (Charles Aff. 1 28-30.) Plaintiff was arrested
for menacing in the second degesal possession of a dangerouspan in the fourth degree.
(Cty. Def. 56.1 11 18-21; PI. 56.1 1 18-2deArrest Report, annexed to Laserna Decl. as EX.
H, 1-2.)

Plaintiff was indicted for meacing in the second degreeJawful imprisonment in the
second degree, and criminal impersonatiothésecond degree. (Order dated Dec. 1, 2010,
annexed to Decl. of Thomas Lai in Further SugdCty. Def. Mot. (“Lai Decl.”) as Ex. L, 1.)

The state court judge determintbat the evidence was legallysurfficient to support charges of
unlawful imprisonment in the second degree amuhinal impersonation in the second degree,
but allowed the charge for menacing in seeond degree to proceed to a bench tfldl; see

generallyBench Trial Tr., annexed LaSasso DeclEas2.) Following trial, the state court

> Plaintiff attests that there is a disputé@s/hether Cote ordered an investigation or
simply ordered Plaintiff's arrest. (Pl. 56.1 1 2.)



judge found Plaintiff not guilty. (Id. at 459:14—15.)
b. Procedural background

Plaintiff filed his Complaint on Jun@& 2011, and County Defendants and Village
Defendants filed their Answers to ther@olaint on November 21, 2011 and December 5, 2011,
respectively. (Docket EntiNos. 16, 19.) DefendantsWwell and John Does #1-5 never
appeared in the action, nor dicgthfile an answer. No summongs ever returned for either
Powell or the John Doe defendants. The Csuat sponte&ismisses without prejudice the action
against John Does #1-5 for failure to identify these Defend&ets.Coward v. Town & Vill. of
Harrison, 665 F. Supp. 2d 281, 300-01 (S.D.N.Y. 2009) (dismissing claims against John Doe
defendants when plaintiff was unalib identify them in five years since complaint was filed).
Plaintiff is hereby ordered to show causeaawhy the Court should not dismiss the action

against Powell for failure to serve the Compldint.

® The verdict was based, in part, on the juslgetermination that Defendant Powell was
not a credible witness, as Powell “swore undéin tfzat on two separate occasions he knowingly
and falsely accused two innocent people of the acts complained of in this indictment. He also
s[aid] he was encouraged to do so at the urging of the detectives.” (Bench Trial Tr. 457:12-16.)

" Typically, a party must bgiven notice and an opportuniiy show cause as to why the
action should not be digesed before a coustia spontelismisses a complaint for failure to
serve, pursuant to Rule 4(m) of thederal Rules of Civil Procedur&leilleur, 682 F.3d at 61
(“In the Rule 4(m) context, a district cowabuses its discretion wh, among other things, it
dismisses a complaistia spontdor lack of service without fst giving notice to the plaintiff
and providing an opportunity for her to shgaod cause for the failure to effect timely
service.”);Chavis v. Zodlowl128 F. App’x 800, 802 (2d Cir. 2005) (vacatsup sponte
dismissal for failure to serve when court did pmvide plaintiff withan opportunity to show
cause as to why he failed to serve the complaifigmpson v. Maldonad809 F.3d 107, 110
(2d Cir. 2002) (same). The specific facteeath case govern whethesmlissal is appropriate,
including whether it is “in no way evident to tbeurt that process had been properly served, or
that such service was likely imminentMeilleur, 682 F.3d at 63. In this case, more than four
years have passed since Plairftiéid his Complaint, Plaintiff has not taken any steps to correct
the failure to serve, and there isindication that service is imminengee Europacific Asset
Mgmt. Corp. v. Tradescape, Cor@33 F.R.D. 344, 346 (S.D.N.Y. 2005) (dismissing complaint



i. Discovery history

Since the inception of this case, the partiethi®action have had substantial difficulty
complying with court-ordered deadlines, whitas led to repeated disagreement over the
direction of the litigation. Hwing the Answers to the Complaint, the parties engaged in very
little discovery within the courtrdered deadlines. At an irdtipre-trial conference held on
December 8, 2011, Magistrate Judge E. ThonwdeBset June 30, 2012 as the deadline for the
parties to complete all discoverinitial disclosures were to Iserved on or before December
30, 2011. (Docket Entry No. 22.) By lettated April 12, 2012, Plaintiff sought a 45-day
extension of time for all partseto respond to outstanding discoveequests, (Docket Entry No.
23), which request was granted and discoveag extended through August 14, 2012, (Order
dated April 13, 2012). On August 14, 2012, Plairsifbmitted a second request for an extension
of time to complete discovery, through November 19, 2012, (Docket Entry No. 25), which was
again granted, (Order datedigust 15, 2012). A third and fiheequest for extension was
granted on November 16, 2012, extending discotrenugh February 7, 2013. (Docket Entry
No. 26; Order dated November 16, 2012.) Nbarch 18, 2013, County Defendants made a
subsequent untimely application to furtiestend discovery through July 26, 2013, which was
denied as untimely on March 19, 2013. (Docket¥Nim. 29.) In that same order, Judge Boyle

certified discovery complete a$ February 7, 2013, and directi parties to file a joint pre-

for failure to serve defendant for more thamw tyears, noting that plaiiff had been warned
multiple times that failure to serve would resultismissal). Plaintiff is ordered to show cause
within twenty (20) days of #ndate of this Memorandum and Order as to why the action should
not be dismissed as to Powell. Failure to do so will result in dismissal of the action against
Powell.



trial order by March 29, 2013.(1d.) Judge Boyle also warned tharties that failure to comply
with the order “will expose any non-compliantfyato sanctions, including preclusion at the
time of trial.” (d.) The parties moved to exig the time to file a joint pre-trial order to April 5,
2013, which request was granted with a note tleatsanctions referenced in the order [] dated
March 19, 2013 remain applicable(Order dated April 3, 2013.)

Citing the dissolution of her law firm and te#ects of Hurricane Sandy as the reason for
her failure to meet Judge Boydedeadlines, Plaintiff's counselqeested a confence regarding
Judge Boyle’s March 19, 2013 Order. (Docdketry No. 30.) By ldger dated April 4, 2013,
Plaintiff requested that Judg®e reconsider his April 3, 2013 @ar and denial of the requests
to extend discovery, noting that Plaintiff haot received initial Rule 26 productions from
Village Defendants, and had not deposed any withesses. (Docket Entry No. 35, 2-3.) On the
same day, Village Defendants responded that, desgmteng Plaintiff witha Rule 26(a) initial
disclosure on February 28, 2012, they had nm#ived Plaintiff's initid disclosure. (Docket
Entry No. 36.)

At an April 11, 2013 status conference, JuBggle granted a motion for reconsideration
of his March 19, 2013 Order and affirmed his initial determination. (Docket Entry No. 40.) At
the conference, it became clélaat virtually no discovery was exchanged by or between the
parties prior to the discovergddline. Judge Boyle commentedttRlaintiff was “fortunate in

that there was a criminal trial in this case” dinat he had “more of @ecord than you have in

8 By letter to this Court dated Mar&5, 2013, County Defendants sought an extension
of time to file a motion for summary judgnteniting their “mistaken(] belie[f] that the
discovery deadline in this matter would béegxded” and noting thatll parties “were in
agreement that an extension would be request@abtket Entry No. 32.) The request for an
extension of time to file the summary judgrherotion was granted. (Order dated March 27,
2013))



999 out of 1,000 cases in this court.” (TrAqfr. 11, 2013 Status Conf. (“Apr. 11 Tr.”) 6:12-20,
Docket Entry No. 95-2.) Judge Boyle indicatkdt discovery could be done on a “consensual
basis” but told the partsethat court intervention v8ano longer an option.ld; at 14:19-25.)
Judge Boyle noted that the parties “had more #mple opportunity to do this case and as | say,
you have the distinct advantage here of havindpalevcriminal record — criminal trial. So for
all those reasons, in additionwtat was stated in the originatder, I'm going to deny your
application in all other respects.td(at 20:24—-21:4.) Judge Boyleminded the parties that “to
the extent that the parties want to engaganikind of disclosure here, you all know that you
have the right to do that up tadhincluding any trial. . . . Budourt intervention is over.”Id.
22:4-9)
ii. Pre-Trial Order disputes

On April 5, 2013 and April 6, 2013, Counbefendants and Plaintiff each filed a
proposed pre-trial order. (Docket EntryN@7, 38.) On April 19, 2013, Village Defendants
sought to amend Plaintiff’'s propospte-trial order, arguing thavidence and witnesses were
not disclosed prior to the February 7, 2013 discpweadline. (Docket Ety No. 42.) On April
22, 2013, County Defendants also filed a motion to amend, argoiegalia, that Plaintiff
failed to disclose several listedtnésses prior to the discovergatiline. (Docket Entry No. 43.)
Plaintiff opposed the motions, indicating thas firoposed evidence waoper because Plaintiff
had made a substantial production on M&cB013, which included the criminal trial
documents, although it was after the discowdgdline. (Docket Entry Nos. 47, 49.)
Defendants submitted replies in support of theitioms, reiterating their objections to Plaintiff's
use of evidence produced after the discovery ldead(Docket Entry Nos. 50, 51.) On May 14,

2013, Judge Boyle held a conference with theigmtoncerning the pre-trial order. (Docket



Entry No. 54.) Defendants objectedPlaintiff’'s proposed witnessesxcept the parties to this
action, on the basis that the withesses werelisotosed during the discovery period. Village
Defendants conceded that some of the exhibite @isclosed, but maintained objections to “all
but ten” of Plaintiff's proposed exhibits. (Tof May 14, 2013 Status Conference (“May 14 Tr.”)
11:2-13:19, Docket Entry No. 52.) During the @ehce, counsel for County Defendants noted
that both Plaintiff and County Defendants failed to provide discovery responses until after
discovery closed.Iq. at 17-21.) Counsel also noted thrtny of Plaintiff's exhibits were
documents that County Defendants produaiéer the close of discoveryld(at 27:4-13.)

Plaintiff asserted thatll exhibits, with the exception of &htiff’'s exhibits labeled 75 through

90, were produced prior to the filing of the joint pre-trial order, but after discovery was closed.
(Id. at 31:8-21.)

On May 23, 2013, Judge Boyle denied Defenstambtion to amend the pre-trial order
and vacated his April 3, 2013 orderaditing the parties to file aifg pre-trial order by April 5,
2013, pending the outcome of the motions fansary judgment. (Docket Entry No. 53.)
Judge Boyle noted that “[tjhe outcome of taesimmary judgment motions may well affect or
moot out the pending motions by [D]efendants asild to a plethora afleged improprieties in
[P]laintiff's portion of tke pre-trial order” and denied theotions without prejudice to renew
following a motion for smmary judgment. I€. at 1-2.)

Defendants requested a pre-motion conferenoeerning their antipated motions for
judgment on the pleadings and summary judgmébocket Entry Nos. 39, 41.) On April 25,
2013, Plaintiff opposed the requests, seekingdalitianal extension of time for discovery.
(Docket Entry No. 46.) Plairitiindicated that Villge Defendants had failed to produce any

responsive documents, and that CountfeDdants had provided only limited document

10



discovery and a response to Plaingffirst set of interrogatoriesld( at 2.) Plaintiff also
indicated that despitgounsel’s challenges with her lawrfi, Plaintiff had made a belated
document production on March 5, 2013d.) Plaintiff sought an extension of time to conduct
limited depositions and compel certain documenis. at 2—-3.)
iii. Appeal of discovery order

By letter dated June 3, 2013, Plaintiff age@quested that ti@ourt permit him to
engage in limited discovery, with Court intention, as very little had happened in the action
and Plaintiff was unable to abh certain documents without a motion to compel or depose
certain witnesses without subposndDocket Entry No. 55.) ECourt construed Plaintiff's
requests as an appeal from Judge Boyle’sradd, on July 15, 2013, denidte application to
vacate Judge Boyle’s ruling. (Docket Entry [§0.) By letter dated August 6, 2013, Plaintiff
attempted to obtain depositions of Brian S¢hgary Ferucci, Robert Napolitano and Henry
Conyers, which applications Defendants opposedngtttat they did nantend to depose those
witnesses. (Docket Entry Nos. 95-4-95-8.)

iv. Pre-motion conference

On August 23, 2013, the Court held a pretioroconference regarding Defendants’
proposed motions to dismissfor summary judgment pursuantRules 12(c) and 56 of the
Federal Rules of Civil Procedure. (Minatry dated August 23, 2013.) On the record,
counsel for Village Defendants indicated that thinned to move pursuant to Rule 12(c), or in
the alternative for summary judgment. (dfAug. 23, 2013 Pre-Motion Conference (“Aug. 23
Tr.”) 4:9-11, Docket Entry No. 95-3.) At the conference, counsel for County Defendants
informed the Court that Plaintiff was likely tely on evidence not provided before discovery

closed in litigating the sumary judgment motion.ld. at 17:19-18:6.) The Court indicated that

11



Plaintiff could potentially proceed with theramary judgment motion by submitting affidavits
of proposed witnessés(ld. at 20:11-19, 26:12—27:10.) Plaffis counsel indicated that
Plaintiff wanted additional discowg but stated that if the Deidants moved forward with their
proposed motions, Plaintiff was prepared to oppose th&mat(28:23-29:11.) The Court
established a briefing schedule for the motiond. at 29:15-30:6.)
Il.  Discussion
a. Standards of review
i. Report and recommendation
A district court reviewing anagistrate judge’s recommendeding “may accept, reject,
or modify, in whole or in part, the findings mmcommendations made by the magistrate judge.”
28 U.S.C. § 636(b)(1)(C). When a pastypmits a timely objection to a report and
recommendation, the district court reviews theggaf the report and recommendation to which
the party objected underde novaostandard of review. 28 U.S.C. 8§ 636(b)(1)(€2e also
Larocco v. JacksgrNo. 10-CV-1651, 2010 WL 5068006, at ¢2.D.N.Y. Dec. 6, 2010). The
district court may adopt thog®rtions of the recommended ruling to which no timely objections
have been made, provided no clear error is rgopdrom the face of the record. 28 U.S.C.
8 636(b)(1)(C)see also Laroccd2010 WL 5068006, at *2. The clegrroneous standard also
applies when a party makes only conclusorgemeral objections, aimply reiterates its
original argumentsSee Rahman v. FischéMo. 10-CV-1496, 2014 WL 688980, at *1
(N.D.N.Y. Feb. 20, 2014) (“If no objéions are made, or if an objection is general, conclusory,

perfunctory, or a mere reiteration of an argunmeatle to the magistrate judge, a district court

° At the conference, Anthony Fore wasdlissed as one of Plaintiff's proposed
witnesses, who “places Defendant Pettus’ sdheascene of the shooting.” (Aug. 23 Tr. 24:18—
25:5))

12



need review that aspect of a report-recommenwl@nly for clear error.” (citations omitted));
Time Square Foods Imports LLC v. Philoho. 12-CV-9101, 2014 WL 521242, at *2 (S.D.N.Y.
Feb. 10, 2014) (clearly erroneous standard appliesh party reiterates arguments made to the
magistrate judgexee also DePrima v. City of New York Dep’t of Eddo. 12-CV-3626, 2014
WL 1155282, at *3 (E.D.N.Y. Mar. 20, 2014) (collecting cases).
ii.  Summary judgment

Summary judgment is proper only wheonstruing the evidence in the light most
favorable to the non-movant, “theiseno genuine dispute as toyamaterial fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56¢a)also Tolbert v. Smjth-
F.3d ---, ---, 2015 WL 3875237, at *4 (2d Cir. June 24, 206&)an v. Andalex Grd_LC, 737
F.3d 834, 843 (2d Cir. 2013wong v. Bloombergr23 F.3d 160, 164-65 (2d Cir. 2013). The
role of the court is not “taveigh the evidence and determthe truth of the matter but to
determine whether there iganuine issue for trial. Cioffi v. Averill Park Cent. Sch. Dist. Bd. of
Educ, 444 F.3d 158, 162 (2d Cir. 2006) (quotéwgderson v. Liberty Lobby, Ine&t77 U.S. 242,
249 (1986)). A genuine issue of fact exists wtiare is sufficient “eidence on which the jury
could reasonably find for the plaintiff Anderson477 U.S. at 252. The “mere existence of a
scintilla of evidence” is not suffient to defeat summary judgmendl. The court’s function is
to decide “whether, after resolving all ambigwstend drawing all inferences in favor of the non-
moving party, a rational juror coufohd in favor of that party.”Pinto v. Allstate Ins. Cp221
F.3d 394, 398 (2d Cir. 2000).

b. Report and recommendation and Village Defendants’ objections
In his R&R, Judge Brown recommends ttta Court grant summary judgment to the

County of Nassau and the Incorporated Village of Hempstead as to Plamufi&l claim.
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(R&R 32.) Judge Brown also recommends thatCourt deny summary judgment in all other
respects, dismiss Plaintiff's claims for defaroatand intentional inflictio of emotional distress
under New York State law on consent, and delantiff's motion for leave to amend the
Complaint as moot.Id.)

After seeking extensions of nearly two masto object to the R&R, Village Defendants
submitted objections to the R&R on three grourdguing: (1) Judge Brown improperly treated
Village Defendants’ motion for judgment on theadlings, pursuant to Rule 12(c), as a motion
for summary judgment, and should have dismissed the conspiracy and First Amendment
retaliation claims pursuant to Rul2(c); (2) Plaintiff should hee been precluded from relying
on any documents not disclosed prior to the &atyr 7, 2013 discoveryeadline; and (3) as a
matter of law, Village Defendants were notpessible for Plaintiff's arrest, and thus Judge
Brown should have dismissed Pldif’s false arrest claim as to the Village Defendants. The
Court addresses each objection separately below.

i.  Conversion to summary judgment motion

Judge Brown determined that “the motion by the Village Defendants, though captioned in
the alternative, is properlygated as a motion for summangdgment.” (R&R 14.) Village
Defendants object to Judge Brown'’s treattradrtheir motion as a motion for summary
judgment. (Def. Obj. 4-7.) Village Defendamntend that they “could not have reasonably
recognized the possibility that their motion féojudgment on the pleadings would be converted
to a summary judgment motionjd( at 6), and that “at no time did the Village Defendants
intend for the [C]ourt to consider their appliion as one for summary judgment.” Village
Defendants further contend that they were not given a reasonable opportunity to present all

evidence relevant to a summary judgment motma, that their motion should be treated as one

14



where the “movant made clear that they i consider their matn as one for summary
judgment.” (d. at 6 (citingNat'l Ass’n of Pharm. Mfrs., Inc. v. Ayerst Lal850 F.2d 904 (2d
Cir. 1998))). Plaintiff arguethat the motion was properly mstrued as one for summary
judgment. (Pl. Opp’n 15-17.)

It is within a district cours discretion to convert a motion to dismiss or a motion for
judgment on the pleadings to a motion for sumnaagment when the parties have presented
matters outside the pleadings, provided thatgairties are given reasonable notice and an
opportunity to present pergnt material before such a motion is converi®de Gurary v.
Winehousgl90 F.3d 37, 43 (2d Cir. 1999) (discussiongwersion of motion to dismiss pursuant
to Rule 12(b)(6))Sahu v. Union Carbide Corb48 F.3d 59, 67 (2d Cir. 2008) (sansxe also
Fed. R. Civ. P. 12(dBest v. Bellevue Hosp. New York, NY5 F. App’x 459, 461 (2d Cir.
2004) (discussing conversion mibtions pursuant to Rule 12(b)(6) and 12(¢Yjo determine
whether the district court pperly converted a 1B)(6) or 12(c) motion into a motion for
summary judgment, ‘[tlhe essaitinquiry is whether the apppent should reasonably have
recognized the possibility that the motion mightcbaverted into one for summary judgment or
was taken by surprise and deprived oéasonable opportunity to meet facts outside the
pleadings.” Ayerst Labs.850 F.2d at 911 (quotidg re G. & A. Books, In¢.770 F.3d 288, 295
(2d Cir. 1985)). Resolution difie question thus depends in pamtwhether the party was taken
by surprise or deprived ofélopportunity to present matteratside of the pleadingsd.; see
also Sahu548 F.3d 69 (finding that conversion waappropriate when it was unclear at the
close of briefing that the districburt would accept the movant’s invitation to consider extrinsic
evidence and convert the mastiinto summary judgment).

Village Defendants’ argument is unawag and disingenuous. Although Village

15



Defendants never filed a statement of undisptaet$ pursuant to Loc&ule 56.1 in support of
their motion'® and only attached to their motioraRitiff’'s Complaint and the Village
Defendants’ answer,they requested summary judgmesedMem. in Support of Vill. Def.

Mot., Docket Entry No. 77, 1), and throughout thmemoranda of law in support of the motion
for summary judgment highlight the lack of evidence against trega, €.g9.d. at 2 (no

evidence as to conspiracy claing; at 5 (no evidence as to false arrest claith)at 6 (same);

id. at 8—10 (mixing pleading standard with sumynadgment standard); Reply Mem. in Support
of Vill. Def. Mot. 3—4 (setting foh standard for summary judgment); at 5-6 (arguing
undisputed facts show not liable for conspiracy claich)at 7-8 (no facts teupport false arrest
claim, including criminal trial record)g. at 10 (Fourth Amendment claim not supported by the
record)). Village Defendants also citetlh@ County Defendants’ motion for summary judgment
multiple times, and to evidence submitted by iIéis and County Defendants, specifically
inviting the Court to consider rttars outside the pleadings. (Mem Support of Vill. Def. Mot.

5; Reply Mem. in Support of Vill. Def. Mot. 5-8:-8.) Furthermore, Plaintiff made it clear in
his opposition that he was considering Villdgefendants’ motion as motion for summary
judgment, given Village Defendants’ inconsisteasyto which standard they sought to have the

Court apply. (Pl. Mem. in Opp’n to Def. Mots. 5.)

19 Rule 56.1 of the Local Rules of the Unitea@tss District Courtfor the Southern and
Eastern Districts of New York (“Rule 56.1”) rages the moving party to annex to the motion “a
separate, short and concise statement, in numparadraphs, of the material facts as to which
the moving party contends there is no gaasussue to be tried.” Rule 56.1(a).

1 The Declaration of Keith M. Corbett support of the Village Defendants’ motion
indicates that, in addition to the pleadingsi@xed to the declarati was a copy of a “Felony
Complaint” from 2006. (Decl. of Keith M. CortieDocket Entry No. 77-1, 1 4.) Neither the
electronic copy, filed under seal, rtbe courtesy copy provided tiois Court contains such an
exhibit.
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In addition, because Village Defendants invitleel Court to rely on materials outside the
pleadings, and were on notice that Plaintiffrpied to treat the motion as one for summary
judgment, they cannot now claim to be surprised that Judge Brown converted the motion to one
for summary judgment, as he was required toSee Sira380 F.3d at 68 (finding that a party is
on notice of conversion if it shaihave recognized the possityilthat the motion would be
converted)Gurary, 190 F.3d at 43 (finding that because ghaintiff submitted the affidavit
relied on by the district courtnd thus invited the Judge to redn the complaint and extraneous
materials, he cannot claim to be surprised wtherdistrict court converted the motion to one for
summary judgment — as the court was required toZig)ger v. Dep’t of Homeland Sg615
F. Supp. 2d 50, 58-59 (E.D.N.Y. 2009) (finding pléirhad adequate notice that defendant’s
motion would be treated as one for summadgment when defendant moved for summary
judgment in the alternative, requested summary judgment on certain claims, and submitted a
statement of undisputed material facts purstmbhocal Rule 56.1 with its motion paperaif'd,

370 F. App’x 253 (2d Cir. 2010)Village Defendants’ reliance olwyerst Laboratorie$o argue
the contrary is misplaced, as Village Defendartintinually referred to the summary judgment

standard in their memorandum of lafvMoreover, Village Defendants have not demonstrated

12 1n National Association of Pharmaceutical Manufacturers, Inc. v. Ayerst
Laboratories the defendant filed a motion to dismmgsuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure, identd in the alternative as a motion for summary judgment. In the
course of the proceedings, the parties made it thetfwe court that they were considering the
defendant’s motion as one for summary judghwery on a discrete issue, and both parties
treated the motion as a motion temiss as to all other claimdlat’l Ass’n of Pharm. Mfrs., Inc.
v. Ayerst Labs.850 F.2d 904, 911 (2d Cir. 1998). Thoud granted the defendant summary
judgment, and plaintiffs appesl, arguing that the judge erreyg considering materials outside
the complaint in deciding defendant’s motidd. The Second Circuit determined that, while
several factors weighed in favor of finding that plaintiffs should theen on notice that the
motion would be converted to a motion for summadgment as to all claims, the judge erred
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prejudice, as they made the motion and hadbportunity to reply, which gave them a full
opportunity to be heartf. See Sira380 F.3d at 68 (“In any event, defendants cannot
demonstrate prejudice. Theirraplaint is not, after all, thgtidgment was entered in favor of
[plaintiff] without affording them a full opportuty to be heard. Their complaint is that
judgment was not entered in their favor.”). Village Defendants’ met@as properly construed
as a motion for summary judgmeéfit.
ii. Documents not produced during discovery

In the R&R, Judge Brown relied on evidensubmitted by Plaintiff to find that there
were genuine issues of mateffiatts in dispute that precludlsummary judgment on Plaintiff’s
Section 1983 claims against the individual Defendants, as well as Plaintiff's state law false arrest
and abuse of process claims. In particulatdgé Brown relied on Plaiifits exhibits 2, 3, 4, 7,

10, 12, 16-19, 30 and 41, which documents correspoaxhibits 3, 45, 50rad 79 in Plaintiff's

by failing to notify plaintiffs that she was conerthg materials outsideetpleadings in deciding
all grounds.Id. at 911-12.

13 1n addition, there iso indication that Village fendants have disclosed any
documents to either party beyond what was already presented to the Court on the motion for
summary judgment. In their proposed pre-triglevr Village Defendantsst Plaintiff and “All
County Defendants['] witnesses” as their pragubsvitnesses, the Examination of Plaintiff
pursuant to section 50-h tife General Municipal Law ddeposition testimony,” and “The
County Defendants['] exhibits” abeir only proposed evidencgVill. Def. Proposed Pre-Trial
Order 3—4, Docket Entry No. 42-1.) Thus, thisrao indication that Village Defendants would
have presented any additional evidence to ihariGf given a furtheopportunity to do so.

4 In arguing that the motion was nobperly converted to a motion for summary
judgment, the Village Defendants contend that theye entitled to dismissal as to Plaintiff's
conspiracy and First Amendment retaliation claims pursuant to Rule 12(c) of the Federal Rules
of Civil Procedure, because as pleaded, thaamslare based on nothing more than conclusory
allegations and unsubstantiated speculationthA<ourt finds that Judge Brown properly
treated the Village Defendants’ motion aswation for summary judgment, the Court has
reviewed Judge Brown’s analysis to Plaintiff's conspiracy and First Amendment retaliation
claims for clear erroiinfra.
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proposed pre-trial ordethe transcript of Plaintiff’'s examitian taken pursuant to Rule 50-h of
the General Municipal Law, and Affidavits ofdittiff and of Anthony Fore, a proposed witness.
In so considering, Judge Brown did not exlijcaddress Village Defendants’ argument,
articulated to him for the first time in their reply brief inther support of their dispositive
motion, that “most of the documents cited in Riifi's Opposition papers as bearing facts were
not produced and therefore should not be considpreduant to Rule 37 of the Federal Rules of
Civil Procedure].* (Reply Mem. in Support of Vill. DeMot. 8.) Village Defendants argued
that they were prejudiced by thissclosure, and thus Plaintghould be subject to the sanction
of preclusion, resulting in disssal of Plaintiff's claims. I¢. at 8-9.)

Village Defendants now argue that Plaintiff was precluded from relying on any document
not produced prior to the close of discovery, codieg that they will besubstantially harmed if
Plaintiff is permitted to “utilize evidence that was not disclosed as a basis for defeating a
dispositive motion.” (Def. Obj. 7-8.) Thepntend that “[tlhe Court did not accept the
Plaintiff's justifications fomot providing discovery and, onrte (3) occasions affirmed its
decision to close discovery as of February 7, 201R1” af 8.) Village Defendants argue that
they will be prejudiced if Platiff is allowed to “bypass” disavery and use evidence that was
not disclosed as a basis for defeating a dispositive motion, stadinguith a practice is the type
of “sandbagging” discovery rules are meant to prohibd.) (

Plaintiff argues that Village Defendants’roent arguments were presented to Judge

15" Although Village Defendants state that “most of the documents . . . were not
produced,” the Court understandillage Defendants’ argument to be that most of the
documents were not produced prior to the end of the discovery peBedRdply Mem. in
Support of Vill. Def. Mot. 8 (“During the discevy period, the Plaintiff produced very little
discovery.”); Def. Obj. 7-8 (noting that the esrtte Plaintiff used to oppose the motion was not
produced in discovery).)
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Boyle and decided in his May 23, 2013 Order. (lp’'n 5.) Plaintiffcontends that Judge
Boyle granted him leave to use documents fthencriminal action in opposition to the motion
for summary judgment, and urges the Couretaew Judge Boyle’s May 23, 2013 Order for
clear error. Ig.) Plaintiff further argues that preclosiis a harsh remedy that should not be
imposed under these circumstances, wheratifadid produce the documents in question —
although the production was beldte- Defendants suffered no pudjce, Plaintiff was not
acting in bad faith, and the evidenisecritical to Plaintiff beingable to maintain his lawsuit.
Under Rule 37 of the Federal Rules of iCRrocedure, if a party fails to provide
information or identify witnessess required by Rule 26(a) on (¢he party may not use that
information or witness to “supplgvidence on a motion, at a hearingabtrial, unless the failure
was substantially justified or is harmless.” Fed. R. Civ. PM&theson v. Kitcherb15 F.
App’x 21, 23 (2d Cir. 2013) (quotind.). Despite the apparentlytamatic nature of the Rule,
district courts have discretion to pose sanctions other than preclusi@eefFed. R. Civ. P. 37;
S. New England Tel. Co. v. Global NAPs 624 F.3d 123, 144 (2d CR010) (“The district
court is free to consider the fudtcord in the case in ordergelect the appropriate sanction.”
(internal quotation marks and citation omitte@hpmpson v. Jamaica Hosp. Med. Ciio. 13-
CV-1896, 2015 WL 3824254, at *2 (S.D.N.Y. June 2@15) (“Rule 37 requires that any action
be ‘just,” in order to ensure that the ‘satyenf sanction [ ] be commensurate with the non-
compliance.” (alterationn original) (quotingShcherbakovskiy v. Da Capo Al Fine, |.#B0
F.3d 130, 140 (2d Cir. 2007)Wtkins v. Cty. of Orang&72 F. Supp. 2d 377, 395-96 (S.D.N.Y.
2005) (noting that the imposition of sanctions parguo Rule 37 is within the trial court’s
discretion and preakion is not generally ordered)ff'd on other grounds sub nom. Bellotto v.

Cty. of Orange248 F. App’x 232 (2d Cir. 2007). Failure to timely produce documents during
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the discovery period is a violati of discovery rules, subject $anctions pursuant to Rule 37.
See Kam Hing Enters., Inc. v. Wal-Matrt Stores,, 1889 F. App’x 235, 237-38 (2d Cir. 2010).
“The purpose of the rule is to prevent thagtice of sandbagging an opposing party with new
evidence.”Haas v. Del. & Hudson Ry. C&282 F. App’x 84, 86 (2d Cir. 2008) (internal
guotation marks omitted). However, preclusioans‘extreme sanction” and, before ordering
preclusion, a court must consider less extremgoreses, especially if théailure to comply is
due to a mere oversight of counsel amawnto no more than simple negligenc&Vebb v.
Buchanan Marine, IngNo. 99-CV-3573, 2000 WL 347159, at *2 (S.D.N.Y. Mar. 31, 2000)
(quotingOutley v. City of New Yorl837 F.2d 587, 591 (2d Cir. 19883ke also Lujan v.
Cabana Mgmt., In¢284 F.R.D. 50, 68 (E.D.N.Y. 2012)dting that preclusion is a “harsh
remedy” to be imposed only in “mssituations” (citation omitted)).

The Second Circuit has identified four facttode considered on a motion to preclude
evidence pursuant to Rule 37: (1) the pargxplanation for its failure to comply, (2) the
importance of the testimony of the precludethesses or of the evidence, (3) any prejudice
suffered by the opposing party as a result of hatongrepare to meet the new testimony or
evidence, and (4) the postitly of a continuance.Design Strategy, Inc. v. Day¥69 F.3d 284,
296 (2d Cir. 2006) (quotinBatterson v. Balsamic@40 F.3d 104, 117 (2d Cir. 2006Kam
Hing Enters, 359 F. App’x at 237. Bad faith is notgugred to merit precision under the rule,
but can be taken into account as an explan&bioa party’s failure to comply with discovery
orders. Design Strategy469 F.3d at 296.

As an initial matter, Village Defendants’ @gtion reiterates arguments made to Judge
Boyle at the 2013 status confeces and to Judge Brown in \4tie Defendants’ reply brief in

support of their dispositive motion, and thus cleaoras the appropriateatdard of review for
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any previous preclusion ruling. Howeverchase Judge Brown ditbt expressly address
Village Defendants’ arguments in the R&Re Court will conduct th requisite inquirydle novo
The first two factors of the Second Ciittsitest weigh strongly against excluding
Plaintiff's evidence’® The evidence is central to Rigff's case, as Village Defendants
apparently seek to preclude alltlaufew of Plaintiff's exhibits, ioluding the relevat transcripts
from Plaintiff's criminal trial, and relatetranscripts from grand jury proceedirigsPreclusion,
therefore, would functionally resuht dismissal of Plaintiff's casayhich is a harsh remedy to be
imposed only in “extreme circumstances,” angtonsideration of less drastic sanctioSse
World Wide Polymers, Inc. 8hinkong Synthetic Fibers Coyp94 F.3d 155, 159 (2d Cir.
2012); Thompson2015 WL 3824254, at *4 (noting that dissal or preclusion of all evidence
showing damages would be a “drastic sanctiomfghstituting a “denial o&ccess to justice” and
“a windfall to its adversary” (internal quotatiomarks and citation omitted)). In this case,
preclusion is especially harshdaeise Plaintiff's failure to abelby the discovery deadlines is
due primarily to Plaintiff's coured, who pleads that the delay riéed from the disbanding of her

law firm and from closure of her offices a by Hurricane Sandy, and Plaintiff received no

1% The Court is reserving judgment as toetiter the criminal trial documents would be
admissible at trial for purposes other than impeachment.

7 Village Defendants are not clear as to wditibits they find objectionable. At the
May 14, 2013 conference before Judge Boyle, Village Defendants objected to “all but ten” of
Plaintiff's proposed exhibits on the joint pre-troader. (May 14 Tr. 11:2-13:19.) One of those
ten exhibits not objected to was Plaintiff's Afévit, and thus Village Defendants have waived
their objection to that Affidavit, annexed tethaSasso Declaration as part of Plaintiff’s
Opposition to the motions as Exhibit 3. Addiadly, Village Defendants cannot credibly object
to Judge Brown'’s reliance on the transcripth&f 50-h hearing held in this action, annexed as
Exhibit 5 to the LaSasso Decléiom, as Village Defendants, biyeir attorneyconducted that
examination and listed said exhibit on the &jié Defendants’ proposede-trial order as an
exhibit they intend to use at trialS€eVill. Def. Proposed Pre-Trial Order 3, Docket Entry No.
42-1.)
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particular benefit or tactical advantage as a resudounsel’s shortcomingg. See Pichardo v.
C.R. Bard, InG.563 F. App’x 58, 62 (2d Cir. 2014) (find that barring expert evidence, which
resulted in dismissal, was not the appropriatetsanevhen it was clear that the plaintiff herself
was without fault in causing discery delays, and that plaintiffattorney’s “delays and failures
to act within the time set by the court’s schedukre not strategically designed to disadvantage
the adversary, but were simply theduct of sloppiness and neglecByrne v. C.I.R.509 F.
App’x 33, 34 (2d Cir. 2013) (findig that the district court shlslhave considered lesser
sanctions than dismissal where it was the pestis lawyer, not petitioner himself, who “was
responsible for failing to advance the case” aiad tine delay did not benefit the petitionesge
also World Widd?olymers 694 F.3d at 159 (“Finally, ‘[ijn deding on the suitability of lesser
sanctions, and whether the sanctions should bedgom@arily against the party or the attorney,
it can be important for the district court to assthe relative roles of attorney and client in
causing the delay, as well as whether a takbenefit was sought by the [misconduct].”
(alteration in original) (quotin@odson v. Runyqr86 F.3d 37, 40 (2d Cir. 1996))).

As to prejudice, or whether the failuresdiscovery were “harmless,” Village Defendants
should not have been surprisedttRlaintiff used these documenasid the prejudicial effect on
them is minor. Village Defendants’ objectiorcéses on their contention that the documents
Plaintiff attempts to use were not produgeibr to the discovery deadline — not that the
documents were never produced prior to the mot®eeThompson2015 WL 3824254, at *4

(finding lesser sanctions ampriate where plaintiff missediscovery deadline, made an

18 The fact that Plaintiff €ounsel repeatedly attemptedrémpen discovery, voluntarily
provided discovery, and attempted to condupiodéions on a voluntary basis with opposing
counsel further bolsters the conclusion tiat actions were not designed to sandbag
Defendants’ motion or otherwise obtain somaetical advantage in this litigation.
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incomplete production, and only paltyacomplied with court’s ordejs Plaintiff asserts that the
majority of the documents presented in Riffis opposition and relied upon by Judge Brown in
the R&R, including the criinal trial documents, were produced on March 5, 28month

after discovery closed and five months lefthe pre-motion conference concerning the

summary judgment motion was held in taition, and over ten months before Village
Defendants’ motion was servedeéDocket Entry No. 67; Pl. Opp’n 1-3. See Mathesqrb15

F. App’x at 23—-24 (holding that it was error to disregard plaintiff's key fact witness testimony
even though the witness’s information was not fully disclosed because defendant had notice of
the witness more than eighteen months baf@esummary judgment motion was filed and were

presented with the opportunity take his deposition);ore v. City of Syracus&lo. 00-CV-

19 At the May 14, 2013 conference before Judge Boyle, counsel for Village Defendants
indicated that Plaintiff had disclosed “sonwd’the exhibits. (May 14 Tr. 11:23-12:2.) The
main objections at the May 14, 2013 conferencecapga to be that the exhibits were not
disclosed prior to the February 2013 discovery deadlineld(at 20:23-21:23.) County
Defendants admitted that several of the documents, including the trial transcript and other
documents relating to the criminal case, werth@ir possession and were produced to all parties
after the close of discoveryld(at 26:7-27:13.) Plairificontends that, at the time of the March
5, 2013 production, Village Defendarmtisl not object to the produot and in fact consented to
extending the discovery deadliras evidenced by the joint lett®® Judge Boyle submitted on
March 18, 2013,9eeDocket Entry No. 28). (Pl. Opp’'n 2.)

While the Court agrees with Judge Boyle'slgsis that this case is a “true messgd
May 14 Tr. 27:13-15), it appears that Villagefendants were on notice of the exhibits’
existence and Plaintiff's intention to use thienthis action, and werat some point provided
with copies of the documents.

20 village Defendants do not dispute Plainsffissertion that the documents that were
produced in March 2013 included the criminalltdacuments, documents created by the Village
of Hempstead, and criminal background documezitging to Powell. (Pl. Opp’'n 1-2.) It
appears that the only exhibitadge Brown relied upon that Plathbad not produced in March
2013 are Plaintiff's exhibits 16—19, which are newglas regarding the event. However, Judge
Brown does not rely on these articles for thetdial assertions therein, but rather for the
proposition that Plaintiff's arrest spawned sel/agavs articles. (R&R 12-13.) Regardless of
whether the fact that these articéegst is subject to judicial noticeeeFed. R. Evid. 201, they
are not central to the findings in the R&Rdado not affect the legal conclusions therein.
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1833, 2005 WL 3095506, at *2 (N.D.N.Y. Nd/7, 2005) (denying motion for preclusion,
noting that “[w]hile it may be true that plaintitiled to adhere to thetter of the discovery
rules, the court is convinced that defendavese sufficiently aware of the existence and
relevance of the persons in question sodeéndants are not being subjected to trial by
ambush”);Wright v. Aargo Sec. Servs., Inblo. 99-CV-9115, 2001 WL 1035139, at *2
(S.D.N.Y. Sept. 7, 2001) (denying motion to precltide defense witnesseas plaintiff was not
harmed by defendant’s failure to timely disclosepant because plaintiff was made aware of the
identities of the witesses through other means). Furthermore, Village Defendants ignore the
fact that Judge Boyle, at the status confereruesnitted the parties to continue discovery on a
voluntary basis and indicated that the criminal trial documents provided Plaintiff with a record.
(Apr. 11 Tr. 6:12-20, 14:19-25, 22:4-9.) While nondwdge Boyle’s statements explicitly
permitted Plaintiff to use the specific documegnmtssented in his opposition to the motions for
summary judgment, Judge Boyle strongly implied that documents (a) voluntarily produced, or
(b) known to all parties because thegre part of the criminal recdrdcould be used in support
of or in opposition to the motion for summary judgment.

Finally, because of the time frame involvadldhe extent of the discussion between the

parties regarding the disputedcvery, whether a continuancepsssible is less relevant, and

2L plaintiff also argues th#te criminal trial documents were subject to judicial notice
pursuant to Rule 201 of the Federal Rules afl&vwce. On a motion to dismiss, a court is
permitted to take judicial notice of trial transcsifitom an associated case not for the truth of the
matter asserted in the transcripts, but rathestablish the fact ditigation, filings, or “to
determine what the respective parties safddggins v. Cty. of Nassa@88 F. Supp. 2d 231, 242
(E.D.N.Y. 2013) (reviewing associatedurt documents on motion to dismissf,d in part,
appeal dismissed in part sub nom. Coggins v. Bugritf@ F.3d 108 (2d Cir. 2015) andrt.
denied 135 S. Ct. 2335 (May 18, 2015ge Global Network Commc’ns, Inc. v. City of New
York 458 F.3d 150, 157 (2d Cir. 2006). Additionalfg]worn testimony from another trial is
admissible on a motion for summary judgmepridvided it is relevanand based on personal
knowledge.Kraft Gen. Foods, Inc. v. Cattell8 F. Supp. 2d 280, 284 (S.D.N.Y. 1998).
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does not outweigh the other factors. While tloen€is “frustrate[edjvith the lackadaisical
manner in which this case was litigated,” séreistration is not ground® conclude that
precluding nearly all of Plaintiff's evidee is warranted under the circumstancgése World
Wide Polymers694 F.3d at 160Given these considerations, t@eurt finds that Judge Brown’s
implicit decision not to exclude Plaintiff's evidence as to this métiaas not clearly erroneous
— and was in fact warranted.
iii. False arrest

As to Judge Brown’s substantive finds, Village Defendants only challenge his
conclusion that there were genunlisputes of fact as to whether Wing and Pettus “instigated”
Plaintiff's arres?® (R&R 25.) Village Defendants argtieat, as a matter of law, Wing and
Pettus cannot be liable for Plaifig false arrest, presumably undetheir federal or state law, as
there is no evidence that Wing orttae effectuated or instigatedaititiff's arrest. (Def. Obj. 9—
10.) Village Defendants appeardontend that Judge Brown attrim concluding that Pettus, by
escorting Powell to the County IRe Department to provide his statement, was instigating or
effectuating Plaintiff's arrest lsause “a father cannot be deenede effectuating an arrest

merely by escorting his child to the police departmend?) (Plaintiff contends that the Village

2 Furthermore, as this Court statedra August 23, 2013 conference, Plaintiff was
permitted to proceed with his opposition to timstion by presenting testimony of his proposed
witnesses in affidavit form(Aug. 23 Tr. 20:11-19, 26:12-27:10.)

23 As discussed abovsypran.14, Village Defendants challenge Judge Brown’s
treatment of their Rule 12(c) motion as a mofmnsummary judgment, rather than a motion for
judgment on the pleadings, and argue thatthiens for First Amendment retaliation and
conspiracy should have been dismissed pursudtal® 12(c). Villagebefendants did not raise
any substantive arguments as to the evidengeasting Plaintiff’'s First Amendment retaliation
claim in their memoranda in support of theiotion for judgment on the pleadings, and cannot
now raise this argument for the first time inabjection to Judge Brown’s R&R. As for the
claim of conspiracy, and the umadlenged claim of abesof process, th€ourt has reviewed
Judge Brown’s R&R and finds no clear errdihus, those portions of the R&R are adopted.
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Defendants’ arguments were consideredraetted by Judge Brown. (Pl. Opp’n 17.)

In assessing Fourth Amendment false strodaims brought undeéection 1983, courts
generally look to the law of theate in which the arrest occurreBusso v. City of Bridgeport
479 F.3d 196, 203 (2d Cir. 2007). To prevail dalae arrest claim under New York law, a
plaintiff must prove that!(1) the defendant intended to confitie plaintiff, (2) the plaintiff was
conscious of the confinement, (3) the plaindiii not consent to the confinement and (4) the
confinement was not otherwise privilegedsinger v. Fulton Cty. Sherif63 F.3d 110, 118 (2d
Cir. 1995) (alteration and internal quotation marks omitted) (qu@&rogghton v. State87
N.Y.2d 451, 456 (1975)kee also Ackerson v. City of White Plaif32 F.3d 15, 19 (2d Cir.
2012) (outlining the elements ofl$a arrest claims). A third party may not be liable for false
arrest if he merely reports a suspected crimd,the police act independently to investigate that
crime. King v. Crossland Sav. Bankl1 F.3d 251, 257 (2d Cir. 1998ge also Vlach v.
Staianqg 604 F. App’x 77, 78 (2d Cir. 2015) (holdingattdefendant, a privatindividual, cannot
be liable for false arrest even if he providedenally incomplete information to State Police,
which resulted in plaintiff's arst). However, if the evidence indicates that the third party
intendedor instigatedthe plaintiff's arrest, &bility may be extendeding, 111 F.3d at 257.

Village Defendants misconstrue Judge Brown’s findings and the case law supporting
Judge Bown’s conclusion. Village Defemtiscontend that Judge Brown'’s reliancefmnlao v.
Spota 774 F. Supp. 2d 457 (E.D.N.Y. 2011), was misplaced. They argue faitdo, “the
Court held that a defendant canbetheld liable for affirmativelynstigating or procuring a false
arrest when he merely provides information togbkce.” (Def. Obj. 9.) While it is correct that
the court inAnilao did note this rule, the opinion comtied: “a successful false arrest claim

[against someone other than the arrestingcpaiificer] requires allegations that the private
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defendant affirmatively induced or importuned tffcer to arrest. Thus, where an individual
instigates an arrest and does so based on kgbwialse information, tt individual may be

held liable for false arrest.Anilao, 774 F. Supp. 2d at 510-11 énmbal quotation marks and
citations omitted) (denying private defendants’ motio dismiss false arrest claim, except as to
two particular defendants).

Judge Brown found that the redandicated that Powell camtted Pettus, his father and
Village of Hempstead Trustee, about the Nhar¢ 2010 incident, that Pettus called Wing, the
Village of Hempstead Police Chief, and Wicgjled someone at the Nassau County Police
Department. (R&R 25) When Plaintiff was intagated prior to his arredte was told that the
arrest was “coming from ‘down there,’ referring to the [Hempstead Police Department], and that
the arrest was ‘political.” Ifl.) Based on this evidence, a r@aable jury could conclude that
Pettus and Wing contacted the Nassau Countgé&0blepartment in order to induce Plaintiff's
arrest. See McNamara v. City of New YpNo. 06-CV-5585, 2009 WL35135, at *4 (S.D.N.Y.
Mar. 20, 2009) (denying motion for summary jutent as to false arrest claim because “a
reasonable fact finder could imféhat [the non-arresting detéve] knowingly made a false
reporting to the on-duty officers . in. order tohave the on-duty officersarry out his intent to
have [p]laintiff falsely arrested” (emphasis added@e also Camac v. Long Beach City Sch.
Dist., No. 09-CV-5309, 2011 WL 3030345, at *8 (E.DYNJuly 22, 2011) (finding false arrest
claim adequately pleaded, on motion to dismigsen plaintiffs alleged that individual
“contacted the police and provided false infation that would case the police to confine”
plaintiff's minor son). The Court adopts Judg@wn’s recommendation and denies the Village
Defendants’ motion for summary judgment a®laintiff's false arrest claim against Wing and

Pettus.
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iv. Unopposed recommendations

The Court has reviewed the unopposed portodriie R&R, and, finding no clear error,
pursuant to 28 U.S.C. § 626(b)(1the Court adopts Judgedvn’s recommendations that the
Court (1) dismiss as withdrawn Plaintiff's alas of defamation and intentional infliction of
emotional distress, (2) grant summary judgment as to Plainffisell claim against the County
of Nassau and Village of Hempstead, (3) deny summary judgment as to Plaintiff's Section 1983
claims for false arrest against all other indual Defendants, First Amendment retaliation
against Wing and Pettus, conspiracy agaivisty, Pettus, Yao, Decaro, Dorsi and Skrynecki,
and Plaintiff's state law clainfer false arrest against all othedividual Defendants and abuse
of process against Pettus and Wing, and (4) &ayntiff's motion to amend the Complaint as
moot.

[ll.  Conclusion

For the foregoing reasons, the Court adopts Judge Brown’s R&R in its entirety. The
Court grants the motions for surany judgment with respect to tionell claim against the
County of Nassau and the Incorporated Villagélempstead, dismisses Plaintiff’'s claims of
defamation and intentional infliction of etimnal distress under New York State law as
withdrawn, andsua spontelismisses, without prejudice, alaims against John Does #1-5, and
orders Plaintiff to show cause within tweri80) days as to why the action should not be
dismissed against Powell for failure to effectusgevice. The Court denies the motions for
summary judgment as to Plaffis Section 1983 claims for fagsarrest against all individual
Defendants, First Amendment retaliation agalWing and Pettus, conspiracy against Wing,

Pettus, Yao, Decaro, Dorsi and Skrynecki, and Plaintiff's state law claims for false arrest against
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all individual Defendants andase of process against Pettad &Ving. Plaintiff's motion for

leave to amend is denied as moot.

SO ORDERED:

s/ MKB
MARGO K. BRODIE
United States District Judge

Dated: July 28, 2015
Brooklyn, New York
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