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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________ X
ALTON P. WALDEN,
Plaintiff, MEMORANDUM AND ORDER
CV-11-2721(DRH)
- against
MICHAEL J.ASTRUE,
Commissioner of Social Security,
Defendant.
________________________________________________________ X

APPEARANCES:
For the Plaintiff:
Kassoff, Robert & Lerner, LLP
100 Merrick Road, Suite 508W
Rockville Centre, NY 11570
By:  Steven P. Lerner, Esq.
For the Defendant:
United States Attorneys Office
Eastern District of New York
610 Federal PlazaSloor
Central Islip, NY 11722-4454
By:  Vincent Lipari Esq.
HURLEY, Senior District Judge:
Plaintiff Alton P.Walden commenced this amti pursuant to 42 U.S.C. § 40p&peking
judicial review of a final decision by the Conssioner of Social Security (‘@nmissioner” or
“defendant”) whichdenied his claim for disabilitgerefits. Presently befe the Court is the

defendant’snotionfor judgment on the padingsaffirming the Commissioner’s decision to

deny plaintiff Social Security disability benefitgor the reasons set forth below, defendgant’
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motionfor judgment on the pleadingsgrantedand the deision of the Commissiwer is
affirmed
BACKGROUND
I.  Procedural Background
Plaintiff applied for Social Security disability insurance beneifitder Title Il and
SupplementiaSecurity Income (“SSI”) under Title XVI of the Social Security Act (th&AS)
on September 2, 200&Transcript {Tr.”) 10, 92-95.)Plaintiff alleged thasince January 1,
2006, henasbeen disabled due to depression, heart disease, and high blood pr@ssa&.
29.) Plaintiff's application for disabilityvas deniesn February 9, 2009, (Tr. 60-65), and
plaintiff subsequentlyequested a hearing before an administrative law judge (“ALJ”) on
Febuary 20, 2009. (Tr. 66.) A hearing was held before ALJ Brian J. Crawley on June 29, 2009,
where plaintiff although informed of his right to representation, appeared unrepreséhnted.
17-57.) The ALJ issued a decision on November 2, 2009, finding that plaintiff was not disabled
within the meaning of th8SA (Tr. 10-16.) Plaintiff then requested a review by the Appeals
Council (“AC”). (Tr. 143-47.) By notice dated April 8, 2011, the AC derp&intiff's request
for review, thereby finding that the ALJ’s decision became “the final wecaf the
Commissioner.” (Tr. 1see20 C.F.R. § 404.981 (1987) (“[T]he decision of the administrative
law judge if the request for review is denied, is binding™).). Subsequently, plaintiff appealed

the ALJ'’s decision to this Court.



I1.  Factual Background
A. Non-Medical Background
1. Plaintiff's Testimony

Plaintiff was born on November 7, 1969 (Tr. 92), was 36 years of atieealate of the
alleged onset of disabilityanuary 1, 200§Tr. 104),and 40 years of age on the date of the
ALJ’s decision, November 2, 2009Tr. 10-16). Plaintiff holdsa high school dipma and after
graduating high schoagplaintiff worked as a tractdrailer driveruntil he was laid off on January
1, 2006. (Tr. 29, 48-49.)Prior to that dateplaintiff’s employer placed himn restricted duty
because he hddgh blood pressure and respiratory problems. (Tr. 28.) While on restricted duty,
he no longer drove a tractor trailer, but performed custtabk such aslearnng the
warehouse.(Tr. 2829; Pl.’'s Mem. in Opp’n at 3.Plaintiff testifiedthat he was laid off because
after he was uable to perform his dutiess a tractor trailedriver, his employer did not have
enough work for him. (Pl.’s Mem. in Opp’n aj 3.

During the hearing with the ALpJaintiff testifiedthathe experiencettouble breathing,
depression, paimn his right hip radiatingo his right leg, back paichest pain, memory
problems, and headaches. (Tr. 30, 33-34, 35, 44, 46PAaintiff testified howeverthathe was
not being treated for breathing problems or for depression. (Tr. 30P#ntiff stated that he
usedTylenol for pain managemehecausdis doctors advised hithatanything strongewould
not be good for his heart. (Tr. 4P)aintiff also testifiedhathehad a stroke thatausechis
right leg to give out(Tr. 3435.) At the hearing, howeverghwasnot using any caner brace

as a walking aid(Tr. 49.)

! The factsprovided herare recited irdefendant’s Memorandum in Support of its
Motion for Judgment on the Pleadings at pages 2-13, and according to the plaintiffctastea
and not in dispute.” (Pl.’'s Mem. in Opp’n. at 3.)



Plaintiff also gave testimony regarding his physical abilities. Plaintiff testifiechéha
lived with his parents and that he could not perform household chores exdegpfoy with the
dishesfor limited time periods.(Tr. 28, 44.) Plaintiff also stated that he cowd for about one
half hour before needing to change positi¢fit. 50-51.) Raintiff testified that he sometimes
neededhis fathers help to clean his ba@nd hold him up when showering, but that he could
dress himself. (Tr. 49-50.) Plaintiff alsotestifiedthat he wasble tolift two gallons of milk,
(Tr.51), and lhat he drove a cabout once a week and occasionally took the bus to his doctor
appointments(Tr. 42-43.)

Additionally, plaintiff testified that he spesdhis daysnostlywalking about his house,
napping, reading, going on th&ernet, watchig televisionand taking walks to his former high
school. (Tr. 36, 41-42.Plaintiff explained that the distant®the high school is about five
blocks,andthatonce there he usually walks arouhdschool’s quartemile trackonce or
twice. (Tr. 36-37.) Raintiff testified that it takes him about one to two hours to ceteghe
entirewalk because he has to rest for about ten to fifteen esrarid drink water at least a few
timesduringeach walk.(Tr. 37-38, 41.) He stated that hasuallyfeels chest pain andhortness
of breath during the walks and that he has to take naps when he gets(hom&47.)

Plaintiff’'s mothertestifiedthat at least once a week plaintiff calls for his parents to come pick
him up because he is too tiredcomplete the walk(Tr. 39-40.)
2. Function Report

OnNovember 5, 2008, plaintiff completed a Function Report for submission to the New

York State Office of Temporary and Disability Assistance, Divisionigability Determination.

(Tr. 112-22.) In the reportJaantiff described his daily activities as watchintgtasion and

2 Plaintiff told Dr. Ciati that he could showkimself. (Tr. 216.)



moving around the house. (Tr. 11®Jaintiff stated that he was afraid of going to slarghad
a los of appetite.(Tr. 11314.) Plaintiff also stated that Head no desire tmaintain his
personal hygiene and needed his parents to remind him to change his clothésmseakh
brush his teeth, and take his medications. (Tr. 114.) Plaintiff indicated that he did aohperf
household chores or prepare meals becaubadhslortness of breath and got tired easi{yr.
114-15.) Plaintiff stated thakis hobbies and interests includeadng and listeing to music,
but that he could not engage in these activities for long periods of time due to his shivohatte
span. (Tr. 116.Plaintiff also indicated that he is often tiresl forgetful, is in pain, and has
hard time using his leflide. (Tr. 117.)Plaintiff furtherstatedthat he could walk about half a
block before getting tired and having to rest for five to ten minutes. (Tr. 118.)
B. Hospital Evidence
1. Franklin Hospital

On August 4, 2008, laintiff visited the emergenaypom (“ER”) at Franklin Hospital,
where he complained of fever, aches, chills, headache, and a sore throat. (Tr. 149, 173, 179.)
His blood pressure upon arrival was 132/84, and he received intravenous fluid and intravenous
antibiotics. (Tr. 150, 152.)A chest xray taken thatlayrevealed an enlarged hedrowever, a
lung x+ay did not show any pneumonia pleural effusion (Tr. 153) Plaintiff wasdischarged
thatsame dayandwastold to follow up with the clinic ina couple of days. (Tr. 152.)

On or about August 8, 2008, plaintiff was admitted to Franklin Hodpéteduse the
doctor wanted teestfor sepsis. (Tr. 156-57, 173, 283.pDnthatday,anechocardiogram
revealed severe aortic insufficiencigdr. 165.) Ultimately, gaintiff was diagnosewith
endocarditis. (Tr. 179 Plaintiff thendeveloped respiratory failure and required intubation and

a high dosefosteroids (Tr. 179.) In additiorthe plaintiff developed progressive kidney



insufficiencies, (Tr. 173, 179), and a siive staph infection that required antibiotic treatment
(Tr. 167, 174, 179-80, 283.)
2. North Shore University Hospital

On August 15, 2008, plaintiff was transferred to North Shore University Hospital
(“NSUH?”) to undergo a transesophageal echocardiography, the results of which $oveed
aortic valve regurgitation argeveramitral valve regurgitationi. (Tr. 167, 173-74, 179-80, 283.)
Onthat same dayplaintiff underwent emergency surgdoy replacement of the aortic valve and
mitral valve. (Tr. 167, 179-81, 280, 282-85.) Plaintiff required pmgsérative critical care
managemenncluding full ventilatory support due tespiratoryfailure. (Tr. 170.)

On August 19, 2008he doctor ordered an electrocardiogyarhich returnechormal
results, (Tr. 202), however, since tHaiptiff still required longterm ventilationhe underwena
tracheostomy on August 22, 2008. (Tr. 177, 28g paintiff also developed “a bout of acute
renal failure thatesolvedeventually’ (Tr. 167, 170, 280.)

On September 1, 2008, plaintiff underwent aray-of his chesthatsuggestedhe
plaintiff was suffering fronpneumonia. (Tr. 201.Furtherx-raysof plaintiff's chesttaken on
September &nd 7, 2008also revealed left pleural effusioTr. 193, 199-200 On September
8, 2008, plaintiff underwent anothechocardiograrthatrevealednormal left and right
ventricular systolic function, normal tricuspid and pulmonic valves without vegetatioids
moderate tricuspid regurgitation, and minimal pulmonic regurgita{idn.19495.) On that
same daythe doctor ordered CT-scanof plaintiff's brain, which showed no evidence of acute
stroke. (Tr. 198.)

On September 12, 2008, plaintiff was discharged fik8H with a blood pressure of

120/90. (Tr. 167, 171, 186, 190, 280.) Upasctargeplaintiff’s medicationsncluded Lasix,



K-Dur, LopresspCoumadin, Zoloft, Colace, Prilosec, Klonoin, folic acid, Neutrontin, Clonidine,
and nafcillin. (Tr. 168, 281.Plaintiff was supposed to go to a rehabilitation centezre he
would continue receiving intravenous antibiotics, but because he and hisrmwete not
satisfed with the cleanliness of thacility, the plaintiff returned taNSUH. (Tr. 186, 289, 293.)
Plaintiff was discharged again on September 17, 2008. (Tr. 298.) Upon final didtiearge
doctors adviseglaintiff to follow alow-salt det andperform daily activitiess tolerated (Tr.
298.)
C. Cardiologists
1. Dr. Saeed ASiddiqui
Plaintiff first saw Dr. Siddiqui, a Board certified cardiologist and intenuitt
Cardiocare Consultants, on April 16, 20q9r. 257-59, 309-11.)At hisinitial visit, plaintiff
complained that fiothepast few months he had experiensbdrtness of breathstinga few
minutes particularlywhen walking uphill andip staircases(Tr. 257.) Plaintiff, however,
denied any reent muscle aches, muscle weakness, muscular crampsytgrains. (d.) Dr.
Siddiquialsonoted no recent history of chest pain, chest tightness or pressure, cold eedremiti
cough,distal cyanosis, distal swelling, dyspnea, edema, hemoptysis, murmipgapans,
phlebitis, tachycardia, thrombosis, varicosities, or wheeziltj) Dr. Siddiqui reported that
plaintiff was “well built and nourished.” (Tr. 258.) Dr. Siddiqui further repdrthat plaintiff's
blood pressure was 150/104, hiags were clearandhis hearthad a regular rhythnwith
normal S1 and S2 sounds, andharp click.(ld.) Examination of th@laintiff's extremities
showed no edema, no cyanosis, and no clubbildg) Dr. Siddiquiassumegblaintiff's
symptoms were secondary to his increased blood pressure and advised him to kgéystakin

current medication, to start taking Coumadin, and to exercise and lose weight. (Tr. 258.)



Plaintiff returned to Dr. Siddiqui for a second visit on April 30, 200R. 26263, 314-
15.) At this visit, plaintiff complainedhatfor the last few dayke had experiencesporadic
dizzinesswhen getting up from laying @itting. (Tr. 262.) Plaintiff further complained of
shortness of breathsting for a few minutewhen walking up staircase¢ld.) Plaintiff's blood
pressure was 120/96 and his heart examination revealed regular rhythm, no mugaliopsy
normal S1 and S2 sounds, and no ectopy, rubs, or clitk3. §r. Sidiqqui exanined plaintiff's
lungs and found that they weekear (Id.) Dr. Siddiqui also performed an EKG, ordered a
nuclear stress test, aadvised plaintiff to continue on his current medications, to exercise, and
to lose weight. (Tr. 262-63.)

OnMay 11, 2009, plaintiff returned to Dr. Siddiqui to undergo el@ar stress tes(Tr.
264-65, 316-17.)Jpon examinatioyplaintiff's heartrhythm was normahnd his lungs were
clear. (Tr. 264.) A musculoskeletal examination showed no edema, no cyanosis, and no
clubbing. (d.) The nuclear stress test suggested that plaintiff's heart rate and bloaderes
wereresponéhg normaly to exerciseandthat plaintiff was not experiencing ischemia or
arrhythmias.(Tr. 265.) The testesults however, suggestedat plaintiff hadexperienced an
infarctionduring valve replacement surgery. (Tr. 265, 267.)

On May 14, 2009plaintiff again visitedDr. Siddiqui. (Tr. 267-68, 319-20At this visit,
plaintiff did not complairof any chest pain, dizziness, shortness of breath, or palpitations, and
his blood pressure was 114/88. (Tr. 267.) Dr. Siddiqui found that plaimgf&g rhythm was
regular (Id.) Similarly, theplaintiff's lungs were clear andrausculoskeletal exaination
showed no edema, no cyanosis, and no clubbiilg) Dr. Siddiquichangedne ofplaintiff’s

medications, but advised him to continue his other medicatoeserciseand to lose weight.

(1d.)



On May 28, 2009, Plaintiff returned to Dr. Siddiqui, (Tr. 269-bB@gause heas
noticingafluttering in hischest, buta 24-hour Holter monitoringtestbeginning on May 18,
2009 did not showany arrhythmia, except féone episode dbradycardiaat 9:00 a.m.” Def.’s
Mem.in Supp. at 107r. 269.) In addition, Dr. Siddiqui found that plaintiff's heart haggular
rhythm with no murmur or gallop, normal S1 and S2 souani$no ectopy, rubs, or clicksTi(.
269.) The examination also showed that plaintiff's lungs wier@r. (Id.) Plaintiff was once
again advised to continue on his current medicatiorexeccise, and to lose weightid.)

Plaintiff returned to Dr. Siddiqui for a follow-up on July 1, 2009. (Tr. 323-24.)hat
time, plaintiff complained that he still noticetiertness of breathndexperiencedkipped
heartbeatsalthough rarely (Tr. at 323.) A heat examination showethat the plaintiff's heart
rhythm was regulaandalung examimtion showed his lurggwere clear.(Id.) Dr. Siddiqui’'s
musculoskeletal examination showed no edema, no cyanosis, and no clubh)n@r.(
Siddiqui added norvase to plaintiff's list of medications, but otherwise advised himpto kee
taking his other medications, to keep exercising, and to lose wé¢ighB24.)

Plaintiff returned to DrSiddiquion August 27, 2009. (Tr. 325-26At this visit,
plaintiff complained of becoming easily fatigued, but denied any chest paimetwdf breath,
or dizziness. (Tr. 325.4At this visit, plaintiff's blood pressure read 130/90d.) Examinations
showed that thplaintiff's heartwas beating regularly arfds lung wereclear. (Id.) The
musculoskeletal examination of plaintdfhowed no edema, no cyanosis, and no clubbilag) (
Dr. Siddiqui suggested plaintiff's weakness was from cardiomyopathgcnsedplaintiff to
continue with his current medicationis keep exercisingand to lose weight. (Tr. 325-26.)

On March 29, 201(&fter the ALJ hearingplaintiff returnel to Dr. Siddiqui and

complained of swalhg in his legs (Tr. 329-30.)Plaintiff's blood pressure was 140/80, and a



heart examination showed regular rhyttmith a metallic click. (Id.) Plaintiff's lungs werealso
clear. (1d.) Dr. Siddiquirecommendethat plaintiffcontinue on his current medicatiokegp
exercising andloose weight.(Tr. 330.) Dr. Siddiqui also stated that a physical therapist would
be better equippetthan heto determine plaintiff's capacity to lift and pleavy objects(Id.)
2. Dr. Pilar Stevens Cohen-Cardiologist

On August 14, 2009, Dr. Pilar Stevens Cohen, a cardiologist at Cardiocare Consultants
(the same clinic as Dr. Siddidi completed an assessment of plaintiff's ability to do work-
related activities (Tr. 297-302.) Dr. Cohen found that plaintiff could continuougityup to
twenty pounds, frequently lift up to fifty pounds, and occasionally lift up to 100 poumds. (
297.) Dr. Cohen also found that plaintiff could frequently carry up to twenty pounds and
occasionally carryp to fifty pounds. I(l.) In addition, Dr. Cohen statékat plaintiff could
continuously sit for eight hours and standwvadk for threehours and that in an eight-hour
workday he could sit for eight hours and stand or walk for seven hours. (Tr.R2g&gr, Dr.
Cohen foundhat plaintff did not require a cane to watkound. Id.) Dr. Cohen also statatat
plaintiff could continuously reach, handle, finger, feel, push, and pull with both bandase he
had no history of limitations in his eemities. (Tr. 299.) Moreover, Dr. Cohen found that
plaintiff wasable to continuously climb stairs, ramps, ladders, or scaffolds, and balance, stoop,
kneel, crouch, and crawl. (Tr. 300.) Dr. Cohen, however, fthatdolaintiff couldbe exposed
only occasionallyto unprotected heights, extreme cold, and extreme heat. (Tr. 301.)

On November 19, 2009, plaintiff returned to Dr. Cohen for a followisip. (Tr. 327-
328.) At this time, plaintiff’'s disability applicatioalreadyhad been denigethasedn part onDr.

Cohen’sassessment(Tr. 327.) Plaintiff told Dr. Cohen that he disagreed with Dr. Cohen’s

® Plaintiff argues that Dr. Cohen is not his treafiysician SeePart IV.Cinfra.
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assessment and that he wanted to be reevaludtejl.Df. Cohen statethat herearlier
assessment wdbased on [plaintiff'sturrent cardiac stateshich was based on his most recent
stress test data, age, and upon the information available to [Dr. Cohen] based oofreview
medical records, and in fact, did not take into accpbgsical limitations [plaintiffjmay have.”
(Id.) Dr. Cohers report alscstatel thatshebelieved plaintiff's‘symptoms were out of
proportion to his examand test results.(Id.) On that dateDr. Cohen examined the plaintiff
and found that his blood pressure was 150/110, his heart was begtitagyevith a metallic
click, andhis lungs were clear(id.) Dr. Cohen foundhat the plaintiff'scardiac state would
remain stable as long as he stagachis current medications. (Tr. 328.) Dr. Cohen suggested
that plaintiff would beefit from physical therapy and that a physical therapist would be better
equipped to make a final determination on his body functionalitly) (
D. Other Medical Evidence
1. Dr. Jerome Caiati

At the request of the State Disability Determination Services (“D%" Caiati
examinedlaintiff on December 17, 200§Tr. 215118.) Dr. Caiatireviewed plaintiff's
medical history(Tr. 215), and found that plaintiff did not appear to be in any acute distress and
thathe walkedslowly with a normal gait, with or without the cane plaintiff stated was prescribed
to himfor balance (Tr. 216.) In addition, plaintiff needed no help getting on and othef
examination table and was able to get up from a chair without any difficldty. Gfr. Caiati
alsofound that plaintiff'schest was clear, his heart was beating witkgailar rhythm, and his
extremities gaveo indication of cyanosis, clubbing, or edema. (Tr. 217.) Dr. Caiati also found

that plaintiff had full flexionand rotation of his cervical spine, full movement of his shoulders,

11



elbows, forearms, hip, knees, and ankdgslfull strengthin his upper and lower extremities.
(Id.) A neurological examination did not reveal any neurological def(tit)

Dr. Caiatis diagnoses ogplaintiff included uncontrolled hypertension ahepresion
with history of drug abuse. (Tr. 217-18y. Caiatiprovided that plaintiff did not require any
restrictions with respect to sitting, standing, walking, reaching, pushinggdifting,
climbing, and bending. (Tr. 218Dr. Caiatialso foundhat plaintiff's condition would remain
fair with diet and medication adjustment and that plaintiff daenefit from psychiatric or
psychological evaluation.ld.)

2. Kathleen Acer, Ph.D.

Upon request othe State DDSKathleen Acer, Ph.D., a NeWork Statelicensed
psychologistconducted a psychiatric evaluatiohplaintiff on January 7, 2009Tr. 219-22.)
During the evaluatiorplaintiff reported an “onset of emotional distress” prior to his heart
surgeryand stated thdte had not been in treatment. (Tr. 219.) Plaintiff further complained of
sleep difficulty, loss of appetite, depressed mowdability, stressanxiety, nervousness, and
frustration over his physical problems and inability to wotlkl.) (Plaintiff also reported that he
was worried about his financial situation, was socially withdrdefh overwhelmed, had no
patience, antklt tired. (Id.) Dr. Acerreported that plaintifappeared well dresseahd well
groomed, but that he was irritable and hostile at times during the evaluation. (TrD228ger
noted that plaintiff walked with a limp and used a cane.) Or. Acer'sevaluation showed that
plaintiff symptoms“appear[ed] to be consistent with some stress relatddgons, but in and of

[themselveslid] not appear to be significant enough to interfere with functioning.” (Tr. 220-21.
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3. Dr. R. Lopez
On January 15, 2009, Dr. R. Lopez, a State Agency psychological consultant completed a
Mental Residual Functional Capacity Assessniemn for theplaintiff after reviewingplaintiff's
medical records(Tr. 23739; Def.’'s Mem. in Supp. at 8.) rDLopezfoundthat plaintiff was
“capable of following supervision, relating appropriately to coworkerspanidrming
[substantial gainful activity] but found that he should not perform tasks that could lead to a
high degree of stress. (Tr. 239.)
4. Dr.S. Gowd
On January 29, 200%t the request of the New York State Division of Disability
Determination, Dr. S. Gowd, having reviewed plaintiff’s medical records, prowelical
adviceregarding plaintiff’'s condition (Tr. 241-42.) Dr. Gowd found that pi&aff was limited
to standing six hours per day, lifting twenty pounds occasionally, and stooping and agouchin
occasionally (1d.)
5. Dr. Osvaldo Fulco
On October 6, 2009, Dr. Osvaldo Fulem expert witnes®r the defendant, responded
to interrogatoresfrom the plaintiff (Def.’s Mem.in Supp. at 12; Tr. 304-08Hlaving reviewed
plaintiff's medical recordsDr. Fulco observethatnore of plaintiff'simpairments met or
equaled any of thenpairments in the Listing of Impairment{20 C.F.R Pt 404, Subpt. P, App.
1), and thathere was “no clinical evidence of congestive heart failu(@r. 307.) Dr. Fulco
foundthatin an eight-hour work daylaintiff could stand and/or walk for two hours and sit for
six hours. (Tr. 308 Dr. Fulco also found that plaintiff could frequently lift and carry up to ten

pounds and occasionally lift and carry up to twenty pounds. (Tr. 308.) Dr. Fulco furthér state
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that plaintiff's ability tostand, walk, and climb, was limitedécause of dyspnea on exan and
left ventricular dysfunction.” (Def.’s Mem. in Supp. at 12; Tr. 306.)
6. Jules Heyman, Ph.D.

Plaintiff submittedo the ACtwo letters from Jules Heyman, Ph.D., a New York State
licensed psychotherapistlr(141-42.) The letters, dateJuly 12, and July 22, 2010, were
written after the ALJ’s decision(ld.) In thesdetters Dr. Heymanstated that thplaintiff's
fatigue dizziness, lightheadedness, and agitation were side effects of his medic&liori41.)

Dr. Heymanfurther sated that plaintiff suffered from depression, feelings of helplessness, and
anxietybecause “[h]is hopes, his dreams, [and] his ambitions were all shattered” when he no
longer couldwork as a tractor trailer driver(ld.) Dr. Heyman statkthat he would work with
plaintiff “to reduce his depression, anxiety, and feelings of helplessness and hopeles3iness.” (
141)
DISCUSSION
I.  Standard of Review
A. Review of the ALJ's Decision

In reviewing a decision of the commissioner, a court may “enter, upgrigaeings and
transcript of the record, a judgment affirming, modifying, or reversing ttiside of the
Commissioner of Social Security, with or without remanding the cause foearneg.” 42
U.S.C. § 405(g).The court may set aside a determinatibthe ALJ only if it is “based upon
legal error or is not supported by substantial evidenB®sa v. Callahanl68 F.3d 72, 77 (2d
Cir. 1999) (internal quotatiomarksomitted) “Substantial evidence is ‘more than a mere
scintilla,” and is ‘such relevant elence as [a] reasonable mind might accept as adequate to

support a conclusion.”Jasinski v. Barnhart341 F.3d 182, 184 (2d Cir. 2003) (quoting
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Richardson v. Peralegl02 U.S. 389, 401, 91 S. Ct 1420, 2&H. 2d 842 (1971)).
Furthermore, the findings of the Commissioner as to any fact, if supported byngabsta
evidence, are conclusive, 42 U.S.C. 8§ 404(qg), and thus, the reviewing court does not decide the
case de novoHalloran v. Barnhart 362 F.3d 28, 31 (2d Cir. 2004). Thus, the only issue &efor
the Court is whether the ALJ’s findings that plaintiff was not eligible for disabenefits was
“based on legal error or is not supported by substantial evideRosd 168 F.3d at 77.
B. Eligibility for Benefit

To be eligible for disability benefitnde the SSA a claimantust establish that he is
unable “to engage in any substangainful activity by reason of any medically determinable
physical or mental impairment which can be expetta@sult in death or which has lasted or
can be expecte last for acontinuous period of not less than 12 months.” 42 U.S.C. §
423(d)(1)A). The SSA furthestates that this impairment must be “of such severity that [the
claimant] is not only unable to do his previous work but cannot, considering his age, education,
and work experience, engage in any other kind of substantial gainful work whithiextse
national economy . . . .1d. 8 423(d)(2)(A).

The SSA has promulgated regulations prescribing a five-step analysis foatengl
disability claims. See20 C.F.R. § 404.1520 (2012). This Circuit has described the procedure as
follows:

First, the [Commissioner] considers whethke tclaimant is currently engagaed

substantial gainful activity. If he is not, the [Commissioner] next considers

whetherthe claimant has a “seveimmpairment” which significantly limits his

physical or mental ability to do basic work activitidéthe claimant suffers such

an impairment, the third inquiry is whether, based solely on medical evidence, the

claimant has armpairment which is listed in Appendix 1 of the regulatiotis.

the claimant has such an impairment, the [Commissioner] will consider him

disabled without considering vocational factors such as age, education, and work

experience . . . .Assuming the clanant does not have a listed impairment, the
fourth inquiry is whether, despite the claimant’'s severe impairment, he has the

15



residual functional capacity to perform his past woHRinally, if the claimant is

unable to perform his past work, the [Commissrprthen determines whether

there is ¢her work which the claimant coufgerform.

Rosa 168 F.3d at 77 (altations in original) (quotin@erry v. Schweike675 F.2d 464,
467 (2d Cir. 1982) (per curium)). The claimant bears the burden of proof at steps one through
four, while the burden shifts to the Commissioner at step five to show that the ¢lEman
capable of working.GreenYounger v. Barnhart335 F.3d 99, 106 (2d Cir. 2003).

[I.  The ALJ’'s Decision

Applying the fivestep analysis detailad 20 C.F.R. § 404.1520, the ALJ found that
plaintiff satisfied the first two steps of the analysis: (1) plaintiff had notgadya substantial
gainful activitysince January 1, 2006; and (intiff's “left ventricular dysfunction, shortness
of breah and hypertensiordonstituted severe impairmentélr. 12) In contrast,lie ALJ
determined that plaintiff §mental impairment of depressiocausednly minimal limitations
on his ability to work and was therefore a “newvere limitation.”(Id.) The ALJ then moved on
to step three and found that plaintiff did not have an impairment or a combiobiiopairments
that met or equaledne of the impairments listed in Part 404, Subpart P, Appendix 1 of the
regulations. (Tr. 13.

Before proceedintp steps four and five, the ALJ found that plaintiff had “the residual
functional capacityto perform the full range of sedentary worklt.] Sedentary work is
defined as work that involvedifting no more than 10 pounds at a time agasionally lifting
or carrying articles like docket fileedgersand small toolsand is ‘performedprimarily in a

seated position,” although walking and standing is required occasiara)lgo more than one-

* Residual functional capacity is defined as the “ability to do physical and Inenmta
activities on a sustained basis despite limitations” from impairments. (Tseéda) C.F.R. 8
416.945(a) (2012) (“Your residual functional capacity is the most you can still gdibedgsur
limitations”).)
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third of the time SSR 8310, 1983 WL 31251 (Jan. 1, 1983h making this findingthe ALJ
considered “al[of plaintiff's] symptoms and the extent to which these symptoms [could]
reasonably be accepted as consistent with objective medical evid€hcel3.) The ALJalso
relied heavilyon the opinions of Dr. Fulco and Dr. Gohboth finding that plaintiff could
perform sedentary work(Tr. 14-15.)

The ALJ then proceeded to steps four and difvthe analysis At step four, the ALJ
determined that plaintifivas unable t@erform his past worlas a tractor trailer driver(Tr. 14.)
The ALJ then turned to the fifth and final step in the analysis—whpthgttiff, given his
residual capacity to perform sedentary wavks capable of performirany job in the national
ecoromy. Rosa 168 F.3d at 77Here, the ALXonsidered a number of factors including
plaintiff's age and education. (Tr. 14-15.) The ALJ noted that plaintifowas36 years oldt
thetime of the alleged onset of disabilityas considered “younger individual” pursuant to 20
C.F.R. 88 404.1563 and 416.963. (Tr. 14). The ALJ also noted that the plaintiff held a high
school diplomand wasable to communicate in Englistiid.) Furthermore, the ALJ concluded
that “[b]ased on a residual functional capacity for the full range of sedemtaky considering
the claimant’s age, education, and work experience,” the plaintiff was not disabted5.§T
[I1.  The Parties Arguments

The defendant argues that the decision of the ALJ should be affirmed becase it “
supported by substantial evidenndhe record and is baseg@on application othe correct legal
standards.”(Def.’s Mem.in Supp.atl.) The plantiff, on the other han@bjectsto the ALJ’s
decison and argues that it “was napported by substantial evidence and should be reversed or
annulled, or in the alternative, . .. remanded for a new administrative hearihgPl's.Mem

in Opp’'natl.) The plaintiff sets forth three reasons for its positieinst, the plaintiff asserts
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that “the Commissioner has arbitrarily disregarded the subjective evidelimogations and
disability as testified to by the plaintiff and his mother, and documented byysiains.” (d.
at9.) Secondthe plaintiff asserts that the A€hould have considered “additional medical
evidence that [was] secured subsequent to the Administrative Hearing and ghtotige
[ALJ]” from Dr. Jules Heyman. 4. at8.) Third,the plaintiff assegthat the ALJelied too
heavilyon the residual functional capacity evaluation of Dr. Coherfailedl to“give proper
weight to the opinion of the plaintif’treating sourcésin particular, Dr. Siddiqui. I¢l. at8-9.)
V. Application of the Governing Law

A. Assessment of Credibilitgnd Plaintiff’'s Subjective Testimony

Social Security egulationgequirean ALJ to consider a claimant’s subjective testimony
regarding his symptoms when analyzing whether he is disaBlee20 C.F.R. § 404.1529(a)
(2011). The regulations contemplate a tstep process to evaluate a claimant’s subjective
testimony regarding his symptomBirst, the ALJ must determine “whether there is an
underlying medically determinable physical or mentalampent . . . that could reasonably be
expected to producehe claimed symptomsSeeSSR 967p, 1996 WL 374186, at *2 (July 2,
1996). Here, the ALJ found thplaintiff's “medically determinable impairments could
reasonably be expected to cause the alleged symptdiirs.14.)

Second, the ALJ “must evaluate the intensity, persistence, and limitingsedfebe
individual’'s symptoms to determine the extent to which the symptoms limit the individual's
ability to do basic work activities.SSR 967p, 1996 WL 374186 at *2 (July 2, 1996).
Moreover, if a claimant’s subjective evidence of pain is supported by objectiveahedi
evidence, it is entitled to “great weightSimmas v. U.S. R.R. Ret. B&82 F.2d 49, 56 (2d Cir.

1992) (internal quotation marks omitted), however, a claimant’subjective explanation of his
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symptoms suggestsgreater severity of impairments than can be demonstrated by the objective
medical evidenceghe ALJ must consider additional factéosdetermine the credibility of the
plaintiff, includingthe plaintiff'sdaily activities, the location, duration, frequency, and intensity
of symptoms, the type, dosagdfectivenes and side effects of medicaticiaken to relieve
symptomsand other treatments or measusd®nto relieve those symptomsee20 C.F.R. §
404.1529(c)(3).Ultimately, if after consideration of the entire case recbalfindings of the

ALJ as to thecredibility of the plaintiff are supported by substantial evidence, then tine: ¢
must uphold the ALJ’s decision to discount a [plaintiff's] subjective [statemérgjonte v.
Sec'y, Dep't of Health & Human Sery$28 F.2d 58, 591 (2d Cir. 1984) (citingyicLaughlin v.
Sec'y, of Health, Educ. and Welfagl2 F.2d 701, 704 (2d Cir. 1982)); SSR 96-7p, 1996 WL
374186.

Here, thee was substantial evidence in the record forAth&to concluddhat “the
claimant’s statements como@ng the intensity, persistemcand limiting effects of hisymptoms
are not credible to the extentthare inconsistent with the .residual functional capacity
assessmerit (Tr. 14.) In particular, the ALJ noted that although plaintiff testified he was
not able to sit for longer than thirty minutes before having to change position, not afble to |
more than two gallons of milk, and only able to walk short distatitegbjective medical
evidence presentda) Dr. Fulco and Dr. Cohen suggested otherwise.) Or. Fulco foundhat
plaintiff could stand and/or walk for two hours and sit for six hours in an bmintworkday,
frequently lift and carry up to ten pounds, and occasionally lift and carry up to twenty pounds
(Tr. 308) Similarly, Dr. Cohen founthat plaintiff couldsit for eight hours and stand or walk

for seven hours in an eight-hour work dqyr. 29798.)
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Thefindings of Dr. Cohen and Dr. Ful@yesupported byhe other medical evidence in
the record For exampleDr. Siddiqui repeatedly found that plaintgftheart had a normal
rhythm, plaintiff's lungs were cleamplaintiff was well built and nourished, and that plaintiff had
no musculoskeletal complicationgSeg e.g, Tr. 258, 262, 267, 323.%imilarly, Dr. Caiati
imposed no restrictions guaintiff's ability to sit, stand, walk, and lift(Tr. 217218.) While
Dr. Acer foundthat plaintif had stress related problems, she stttede problems did not
interferewith plaintiff's functioning,(Tr. 221),andDr. Lopez stated that plaintiff could engage
in substantial gainful activity as long as it didt lead to a high degree of stse (Tr. 239.)
FurthermoreDr. Gowal opined that plaintiff could stand for six hours andtlifénty pounds
occasionally. (Tr.241.)

In addition, evidence concerning plaintiff's daily activities supports th&findings
that the plaintiff could perform sedentary work. For example, the plaintiffiéesthat he
spends his days, readingatching tedvision, going on the internet, and “walk[ing] up and down
through the house.{Tr. 3536, 41.) He is able albeit with occasional rest stops along the way,
to walk five blocks to his former high school and walk around the track, which is approximately
a quartemmile long At the hearing, plainti testified that he did not require any sort of cane or
brace. (Tr. 49.)Plaintiff also reported to Dr. Caighat he could shower and dress himg@8if,
216), andestified at the hearintpat he drove a car about once a week and was able to take the
bus if his parents were unavailable to drive him. (Tr. 42-43.)

Therefore, the Court concludgsat the ALJ’s findings as to plaintiff's credibility are
supported by substantial evidence and are, therefore, upheld.

B. Consideration ofEvidence PosDating the Hearingfrom Dr. Jules Heyman
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The plaintiff asserts tha&ivo letters from Dr. Heyran, dated July 12 and 22, 204:6re
not properly considered as part of the medical evidence when the AC made itndsaigo
review his case. (P Mem.in Opp’n at 8.)The AC will only consider new medical evidence if
it relates to geriod on or before the plaintiff's hearing with the ALJ. 20 C.F.R. 88§ 404.970(b),
416.1470(b) (1987). Here, as the defendant points out, the lettitsn byDr. Heyman and
submitted to the AC concerning plaintiff's mental impairments and the side effqutantiff's
medications, both post date the ALJ’'s November 2, 2009 decision by almost nine ngdnths.
141-42; Def's Mem.in Supp. at 20.) In additiothe letters indicate that Dr. Heyman wilbrk
with plaintiff “to reduce his depression, anxiety, feelings of helplessness, and hopelessness,” and
the extent to which these letters relate to the period on or before the ALidismlear if at all, is
unclear. (Tr. 14).

Even if the AC could have considered Dr. Heyman'’s letters, his opinion is not controlling
because there is no evidence to establish that Dr. Heyman is or was th# plagating
physician® The Social Security regulations define a treating physician as a claitt@mmtis
physician . . . who has, or has had, an ongoing treatment relationship with [the clai®@nt]
C.F.R. § 404.1502 (2011). Although Dr. Heyman states in his letters that he has known the
plaintiff “for most of his Ife” (Tr. 141), there is no evidence to suggest that Dr. Heyman had an
ongoing treatment relationship with the plaintiff. Finally, to the extent thetCould construe
Dr. Heyman's letters as providing any medical opinion, Dr. Heyman statethankyhintiff
“despite his efforts to pursue his former careeris totally unabldgo do so” and makes no

recommendation as toghtiff's ability to perform othework existing in the national economy.

® SeePart IV.Cinfra, discussingtreating physician rulé.(The opinion of an applicant’s
treating physician receives “controlling weighft’supported by swiantial evidence in the case
record. 20 C.F.R. § 404.1527(c)(2) (2011)).
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(Id.) Asdiscussed above, a plaintiff is entitled to benefits only if he cannot performaaky w
existing in the national economy, which substantial evidence in the record statesdha
perform.

Therefore, the&€ourt finds that plaintiff's submission of DHeyman'’s letters after the
ALJ’s decision did not require the AC to revighaintiff's case.

C. The Treating PhysiciarRule

Plaintiff argues thathe AC should have overturned the ALJ’s decision basédecards
secured subsequent to the Administrative Hearing and presented to the Appeals Council
prov[ing] that Dr. Cohen was not the plaintiff's treating cardiologist, but rathreGd&®ed A.
Siddiqui was.® (Pl.’s Mem. in Opp’n at 9.80cial Securityegulationgequire that the medical
opinion of an applicant’s treating physiciaateive‘controlling weight”so long as that opinion
is “well-supported by medically acceptable clinical and laboratory diagnostic techriidae
C.F.R. 8 404.1527(c)(2) (201 2ee alsdrosa 168 F.3d at 78-79The “treating physician rule”
does not apply, however, when the treating physician’s opinion is inconsistent with the othe
substantial evidence in the record, “such as the opinions of other medical exdeitsran,
362 F.3d at 32If the ALJ detemines not to give the treating physician’s opinion controlling
weight, he or she “must consider various ‘factors’ to determine how much weigiketto the
opinion.” 1d. (citing 20 C.F.R. § 404.1527(c)) These factors include: (1) the length, nature,

and extent of the treatment relationship; (2) the evidence in support of the tpdgtangan’s

® Here, the parties do not dispute whether the AC could consider new medical evidence
from Dr. Siddiqui. Therefore, the Court will assume that the AC could have consideatedoe
from Dr. Siddiqui instar as it relate to the plaintiff’'s condition on or before the heariigpe20
C.F.R. 88 404.970(b), 416.1470(b).

’ Since the Second Circuit decidedlloran, the Social Securities Regulations have been

amended. At the timHalloran was written, the language cited here was fourt0a€.F.R. §
404.15Z(d).
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opinion; (3) consistency of the opinion with the entirety of the record; (4) whetheedtiag
physician is a specialist; and (5) other factors that are brought to thioattefrthe Social
Security Administration that tend to support or contradict the opinion. 20 C.F.R. §
404.1527¢)(2) (i) & (c)(3-6); see alsdHalloran, 362 F.3d at 32. Furthermore, whgaing

the treating physician’s opinion less than controlling weight, the ALJ musiderthe claimant
with “good reasosi’ for doing so. 20 C.F.R. 8§ 404.152(@) (2011). Even if the ALJ commits
error in discounting the treating physician’s opinion, howewengere application of the correct
legal principles to the record could lead [only to the same] conclusion, there is no negoréo re
agency reconsideration3eeZabala v. Astrug595 F.3d 402, 409 (2d Cir. 2010) (quoting
Johnson v. Bowe817 F.2d 983, 986 (2d Cir. 1987)).

Here, no remand is required because the plaintiff does not point to any portion of Dr.
Siddiqui’s opinion that contradicts Dr. Cohem fact,Dr. Siddiqui’'s medical opinion supports
both Dr. Cohets and Dr. Fulco’s assessments that plaintiff parform sedentary workAs
discussed above, Dr. Siddiqui frequently found that plaintiff's heart and lungs weral iamn
that he was gemally well nourished and had no musculoskeletal problems. As a result, remand
for further consideration of Dr. Siddiqui’s records would lead only to the same condhision
plaintiff is not disabledind is thereforenot required.SeeZabala 595 F.3cat409.

Still, plaintiff seeks to cast doubt upon Dr. Cohen’s opinion by relying @port from
November 19, 2009 (after the ALJ hearistgting thatn determining plaintiff's ability to
perform sedentary work Dr. Cohen “did not take into accounpaggical limitations M.

Walden may have® (Tr. 327.) Thistatement alonéoweverjs not enough to discount the

8 Again, the parties do not dispute that the AC could have considered new medical
evidence from Dr. Cohen. It seems the ALJ could have considered Dr. Cdh&srisemnisince
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substantial evidence in the record that plaintiff can perform sedentary Wiark327.) In the
same report, Dr. Coheriterateghat his previous assessment was based “on [plaintiff's] most
recent stress test data, age, and upon the information available to [her] based on review of
medical record$ (Id.) Moreovermedicalevidence from Dr. Fulco, Dr. Siddiqui, abdl. Acer
supports Dr. Cohen’s assessment. In fact, none @htyscianswho evaluated the pl#iff’s
condition has opined that plaintiff is unable to perform sedentary wisla resulteven if Dr.
Cohen’s statement could somehow be construed as supppldifdiff’'s argumenthat he
camot perform sedentamyork, there is not substantial evidence in the record to support
plaintiff's view. Remand, thereforeyould result in the same conclusion and is not required.
SeeZabalg 595 F.3cat 409
CONCLUSION
For the foregoingeasons, the defendant’'s motion is granted and the decision of the

Commissioner is affirmed. The clerk of the Court is directed to close this case.

SO ORDERED.

Dated:Central Islip, New York
August 13, 2013 Is/
Denis R. Hurley
Unites States District Judge

it relates to hetreatment of plaintiff before the ALJ hearin§ee20 C.F.R. 88 404.970(b),
416.1470(b).
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