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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DIANE AMAROSA,
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MEMORANDUM AND ORDER
-against- 11-CV-3289(DRH(WDW)

AMERICAN NATIONAL RED CROSS
AMERICAN RED CROSS IN GREATER
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By:  William J. SipserEsq.
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1717 Pennsylvania Ave., Nw
12" Floor
Washington, DC 20006
By. Jeffrey W. LarrocaEsq.
Nicholas T. Moraites, Esq.
Michael A. Graziano, Esq.
Riyaz Gulan Bhimani, Esq.

HURLEY, Senior District Judge:
Plaintiff Diane Amarosg‘Amarosa or “plaintiff’) commenced thisadion in state
court against defendaAmerican National Red Cro¢National”), American Red Cross in

Greater New YorKthe “Regiori), American Red Cross, Suffolk County Chaytixe
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“Chapter”), and David D’Orazidcollectively “defendants”asserting claimof age
discriminationin violation d New York's Human Rights La/NYSHRL"), Executive Lang
296 and breach of contract claims based on plaintiff's employment conDaféndants
subsequently removed the action to this Court pursuant to 36 U.S.C. § @)(@)D6onferring
original jurisdiction on federal courts over all cases to which the Red Crossys $ee
American Nat'l Red Cros$05 U.S. 247, 248 (1992)Presently before th€ourt is
defendants’ motion for summary judgment pursuant to Federal Rule of Civil Procedure 56
(“Rule 56”) seeking dismissal of all of plaintiff's claimg-or the reasons set forth below, the
defendants’ motion igranted

BACKGROUND

The following fds, dravn from the parties’ Local Rule 56.1 statements, tleadihgs
and evidentiary submissions, are undisputed ardéerwise oted.
Plaintiff's Employment

Plaintiff was hired by defendants in 1983 as Assistant to the Director ohHealt
Safety Services at Defendant Suffolk County Red Cross. Throughout plaemiffloyment
she received positive performance reviews from her supervisors and yeatlynoneases and
bonuses. In 1997, plaintiff was promoted to the Chapter’s highest management position,
Executive Directofalso referred to dsCEQ).

According to plaintiff, in or about the end of September or beginning of October 2004,
Jonathan Bostwick, the then Chairman of the Chapter’s Board, and William Mill&o#nd
Treasurer, held a breakfast meeting with plaintiff at a local diner durinchwimey presented
her with an employment contract (“the Contract”). The Constatéd,nter alia, that plaintiff
was to receive a minimum salary of $150,000 per year until the Contract’s iexpoat
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September 3, 2015. Section 7 of the Contract provided that “[s]hasicbtitract be
terminated prior to SeptemberZ)15,” plaintiff would becompensateti$150,000 peyear for
each year remaining contract” as well aseceive“[p]ayment for any unused sick and
personal days up to a maximum of 220 day®efs. Ex. 1-K.) Plaintiff took the contract
with her and read it over. According to plaintiff, after an October 12, g@ting of the
Chapter’s Board of Directordiller approached plaintiff and asked whether she wanted to
sign the Contract. Plaintiff responded in the affirmative, and Miller andMBzsboth signed
the Contract.Miller and Bostwek, however, testified that they have mezollectionof any
employment contract involving plaintiff.
Plaintiff's Termination

Deborah Leggio (“Leggio”) reported directly to plaintiff until she resigmethtthe
Chapter in December of @0. Plaintiff authorized the issuance of an ATM card linked to the
Chapter’s operating account to Leggio. According to defendants, Leggio useditheafd
to embezzle approximate$274,000 in increments between 2004 and 2009. Although
defendants claim that plaintiff was negligent in discovering the frdachtiff claims thatshe
was not negligent amatters concerning the financial statements and/or bank statements were
assigred to Legio anda parttime bookkeeper. Moreover,eshotes that none of the outside
accounting firms that reviewed the Chajgdmancial statements revealed Leggio
embezzlementDefendantargue however, that the fraud could have been avoided if plaintiff
had been aware of Leggsacriminal background which included a prior conviction for grand
theft for stealingfrom aprior employer. Although at the time Leggio was hired the Chapter
did not require criminal background checks of its erygés the Chapter later mandatttht
all new and current employeescluding Leggiope checked.Defendants claim that plaintiff
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delegatd the task of performing criminal background tamk®xisting employees to Leggio
Plaintiff insists that Leggio did notgsform her own background check, howewtieadmits
that she never reviewed Leggio’sncmal background checkit is undisputed that th
background checlervealed_eggids grand theft conviction.

According to defendant$heresaBischoff, the CEO of the Regiodetermined that
plaintiff should be terminated as a resultiofter alia, her negligence in failing to discover and
prevent Leggio’s embezzlemehtOn May 24, 2010, however, tikhaptels Board met and
voted to offer plaintiff the opportunity to retire. On or about May 25, 2010, Bischoff and
David D’Orazio, the Board i&airman at that time, met wigaintiff in plaintiff's office and
informed plaintiff that they wanted her to retireélaintiff indicated that the she did not want to
stay where she was not wanted, but that she expt#weContract to be honoreBlaintiff
arguegha the request that she retire is evidence of age discriminafibealsoclaims that
D’Orazio and Bischoffmadepreviouscomments tdersuggesting thaghe should tee and
that she wasoo old to continue working effectively, discussed in more detail below.

Plaintiff refused to retirandwas terminated odune 1, 2010 Thereafter, defendants
did not compensate plaintiff for unpaid salary as provided for in the Contract.

DISCUSSION
l. Applicable Law and LegalStandards

Summary judgment pursuamnd Rule 56 $ only appropriag where admissible evidence

in the form of affidavits, deposition transcripts, or ottk@cumentation demonstrates the

absence of a genuinggie of materialdd, and one party's entitlemetiotjudgment a amater

! Defendantsssert secondary reasons for plairgifrmination includinghat phintiff
providedfalse information t@ nortgage lender on behalf of Leggaadfailedto disclose that
another employee was her daughter despite the fact that she was in charge gjhter slau
performance reviewand had given her daughter a promotion.
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of law. See Vbla v. Philips Med. Sys. of N. Ard2 F.3d 712, 716 (2d Cir. 1994). The
relevant govermg law in each case detemines which fads are material; "only disputeover
facts thatmight dfect the outcome of the suit under the govegitaw will properly preclude
the entry of summary judgmehtAndeason v. Libety Lobby, Inc, 477 U.S. 242, 248, 106 S.
Ct. 2505, 91 L. Ed. 2d 202 (1986). No geniyrteiable fadual issue exists when the moving
party demonstrates, on the Isasi the peadingsand subniied evidence, and after drang dl
inferences and resolvig all ambiguities in favor of the non-movant, that noorai jury ould
find in the non-movant's favoiChettkova v. Conn. Gen. Life Ins. C®2 F.3d 81, 86 (2d Cir.
1996) (citing Fed. R. Civ. P. 56(c)).

To deka a summary judgment ration properly supporteldy affidavits, depositions,ro
other documentation, the non-movant must offer similaenz seting forth specific &ds
tha show that theresiagenuine ssue of materialdd to be tried. Rule v. Bine, Inc., 85 F.3d
1002, 1011 (2d Cir. 1996). The non-movant must present more teaintdla of eviderce"
Delaware &Hudson Ry. Co. v. Consol. R&orp., 902 F.2d 174, 178 (2d Cir. 1990) (qugtin
Andeson, 477 U.S. at 252), dsome metaphysical doubs &othe materialdds,” Aslanidis v.
U.S. Lines, Ing 7 F.3d 1067, 1072 (2d Cir. 1993jupting Matsushita Iec. Indus. Co. v.
Zenith Radio Corp 475 U.S. 574, 586-87, 106 S. Ct. 1348, 89 L. E®38{1986)), and
cannot rey on the degations in s or her pealings, conclusory statements, or on "mere
assertions thaffidavits supporting the wtion are not credible.Gottlieb v. Cnty. of Orange
84 F.3d 511, 518 (2d Cir. 1996) (internal citasomitted).

The district court, in considering arsmary judgment ration, must also be
"mindful . . . d the underlyng standards and burdens of prodjtket v. RTS Helicopterl28
F.3d 925, 928 (5th Cir. 1997) (citidgndeson, 477 U.S. at 252),dzaise “the evidentiary
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burders that the respedive parties will bear at trial guile district courts in their deterination

of summary judgment notions. Brady v. Town of Glcheger, 863 F.2d 205, 211 (2d Cir.
1988). Where thnon-moving party wi bea the ulimate burden of proof on an issue at trial,
the moving party's burden under Rule 5@ Wwe satisfied if he can poitd an absence of
evidenceo support an €ential element of the non-movatlaim. Id. at 210-11. Where a
movant without te undettying burden of proof fiers evidence that the non-movant haed

to estaltish her claim, the burden slsifo the non-movartb offer "persuasive evidence that
[her] claim is not ‘implausible’”Id. at 211 (quotingMatsushia, 475 U.S. at 587).

Summary judgments generally inappropriate where quessari the defendard'state
of mind are atssue,Gdb v. Bd. of Bections ofthe City of N. Y, 224 F.3d 149, 157 (2d Cir.
2000), and shuld thus be granted witteution in employment discrimination cas&allo v.
Prudential Residential Servs., Ltd. P'shj2 F.3d 1219, 1224 (2d Cir. 199@arlton v.
Mystic Transp., Irt., 202 F.3d 129, 134 (2d Cir. 2000). Nonetbglesummary judgment
remains available to gt discrimination claims ircases lacking genoeissues of material
fact."” Chambesv. TRM Copy Gt. Corp, 43 F.3d 29, 40 (2d Cir. 1994). "Thenzsmary
judgment rule would be rendered dier. . . if the mere rentation of intent or state ofind
would operag as atdisman to defa an otherwise valid otion." Meiri v. Dacon, 759 F.2d
989, 998 (2d Cir. 1985). "[T]he salutary purpesésunmary judgment — avoiding
protracted, expensive dharasng trials — apply no lesto discriminatiorcases thanto
commercial or other agas o litigation." 1d. "When no rational juryauld find in favor of the
nonmoving party écaise tte evidenceo support itscase 5so dight, theres no genuine issue

of material fact and a grant summary judgments poper. Gallo, 22 F3d at 1224.



Il . Plaintiff's Discrimination Claim

A. Legal Standard

Age discrimination claims brought under the NYSHRL @amnalyzed in the same
manner as federal discrimination claims underAlge Discrimination in Employert Act
(“ADEA"). ADEA claimsare amlyzed according ttheMcDonell Douglasurdenshifting
framework set forth iMcDonnel Douglas Corporation v. Geen, 411 U.S. 792, 802-804
(1973). UndeMcDonnellDouglasand its progeny, a plaintiff must first esigshaprima
facie case of discriminatiohy showirg: (1) she belonged to a peated class (2) was qukfied
for the position she held or sought, and (3jesed an adverse employmextion (4) under
circumstaies giving rise to an inferencefaliscrimindory intent. Terry v. Ashcroft336 F.3d
128, 137-38 (2d Cir. 2003). The burden of establishipgraa facie case d employment
discrimination has been described as "mod&sbfa v. Philips Med. Sys. of N. A2 F.3d
712, 716 (2d Cir. 1994), or even "minimiaRoge v. NYP Holdings, In@257 F.3d 164, 168
(2d Cir. 2001). Its aburden of production, not persuasion, and involves no cregibilit
asessmentsReevesv. Sandeson Plumbing Prods., Inc530 U.S. 133, 143 (2000).

If the plaintiff establishe aprima faciecase, the burden then shifbthe employer to
"articulate some legitimate, nondiscriminatoegson for [the adversad]." Leibowitzv.
Corndl Univ., 584 F.3d 487, 499 (2d Cir. 2009) (internal quotation syarkitted). The
employers burden of showing a legitimate non-discrintiorg reason for is adions is not a
particularly seg hurdle. Federal cowtlo not have a "roving comsson to review business
judgments;, Mont. v. Fist Fed. Sav. & Loan #sn of Rocheter, 869 F.2d 100, 106 (2d Cir.
1989) (quotig Graefenhain v. Pabst Brewing C&827 F.2d 13, 21 n.8 (7th Cir. 1987)), and
thus, "[e]videne that an employer made a poor business judgment . . . generallyfBaient
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to estalish a question offt as tothe credibility of the employ&ressons’ Disterv. Cont'l
Grp., Inc, 859 F.2d 1108, 1116 (2d Cir. 1988).

Should the employer satisfy its burden, MeDonrell Douglasframework and &
presumptios and burdasdisapa, leavngthe sole remaing issue of "discrimination \re
non:" SeeReeve, 530 U.S. at 143. Thus, the Court must “determine, by looking at the
evidence [the plaintiff] has proffered and the counter-evidence [the defendaptkbasted,
whether [the plaintiff] has raised sufficient evidence upon which a reasonabt®jud
conclude by a prepalerance of the evidence that her age was a ‘but for’ cause” of the adverse
employment actionGorzynskv. Jetblue Airways Corp596 F.3d 93, 107 (2d Cir. 2018)To
rebut an employer's proffered ndiscriminatory rationale for its actions and withstand
summary judgment, a plaintiff must present more than allegations that aréuSmgand
unsupported by evidence of any weigh&mith v. Am. Exp. Ca853 F.2d 151, 154-55 (2d
Cir.1988). “To allow a party to defeat a motion for summary judgment by offprirgly
conclusory allegations of discrimination, absent any concrete particulars] mexndssitate a
trial in all Title VII cases.Meiri, 759 F.2d at 998. Although intermediate evidentiary burdens
shift back and forth under this framework, “[t]he ultimate burden of persuadingeheftfact

that the defendant intentionally discriminated against the plaintiff remains at almithebe

% |In Gross v. FBL Financial Ses. Inc, 557 U.S. 167, 180 (2009), the Supreme Court
held that ‘& plaintiff bringing a disparateeatment claim pursuant to the ADEA must prove,
by a preponderance of the evidence, that age wasutior’ cause of the challenged adverse
employment actiofi. In Gorzynskv. Jetblue Airways Corpthe Second iGcuit “assume[d]
without deciding, that the Supreme Cosifbrossdecision affects the scope of the NYHRE
well as the ADEA. 596 F.3d at 106, n.6. [&ntiff's discriminationclaim fails, howevergven
whenapplyingthe less strictausatiorstandard previously applied in age discrimination cases
requiring proof thatthe defendans employmentiecisionwas more likely than not based in
whole or in part on discrimination.Saenger. Montefiore Medical Centei706 F. Supp. 2d
494, 507 (S.D.N.Y. 2010¥seeanalysisnfra.


http://web2.westlaw.com/find/default.wl?mt=71&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023913864&serialnum=2021388610&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=A3A6AD08&referenceposition=107&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=71&db=350&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023913864&serialnum=1988102674&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=A3A6AD08&referenceposition=154&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=71&db=350&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023913864&serialnum=1988102674&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=A3A6AD08&referenceposition=154&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=71&db=350&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2023913864&serialnum=1985119229&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=A3A6AD08&referenceposition=998&rs=WLW14.04

plaintiff.” Reeves530 U.S. at 143, 120 S.Ct. 2097.

B. Application

Here, defendantsontendthat plaintiff has failed to meet ttieurth elemenof her
primafacie case'because she has no evidence that her termination occurred under
circumstances giving rise to an inference of age discrimination.” (IMésn. in Supp. at 12.)
Plaintiff argues, however, that discrimtion can be inieged becausthe individual she labels
as her“replacement John Miller, was thirtyfive years old at the time of his hiring.
“Generally, a plaintiff’'s replacement by a significantly younger pers@vidence of age
discrimination.” Carlton v. Mystic Trans., InQ02 F.3d 129, 135 (2d Cir. 2000}.is
undisputed, however, thBavid Little immediately replaceplaintiff as an intern CEOand
wash9 years @ at the time (Pl’s Mem. in Opp’n at 12-13.Plaintiff’'s replacemenivith
Little doesnot raise an inference of discrimination becabs®ne yeamagedifference
between plaintifand Littleis insufficient.> See Heffernan v. Colonie Country Club, JA®&0
A.D.2d 1062, 10633d Dept 1990) (two year age difference wassufficient to permit even
an inference of age discriminatign AlthoughMiller was significantly younger than plaintiff,
he was not her immediate replacement agitieot become the Chaptepermanent CB
until January of 2011.

Plaintiff insists howeverthatagediscriminationcan be inferred frorseveral
comments thab’Orazio and Bischoffnadeto plaintiff about heretirement and physical
condition. Plaintiff testified that D’Orazio was constantly asking her when sheeatiasg. In

addition,she testified that he made statements likehi§tjob must beealy getting to you.

* Plaintiff concedes that another retired employee served asa@&Q.ittle, butprior
to Miller’s hiring. (Pl's Mem. in Opp’n at 13, n.23.) Plaintiff does not argue that
discrimination ca be inferred from this employeeage.
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You really should think about leaving. You know, you put in a lot of hours.” (Amarosa Dep.
at 134-36.)In addition, plaintiff testified that Bchoff asked her ahd her plans to retirat a
group dinner in Syracuse in 2009 and at a meeting of the Nassau Red Cross in 2009.
Moreover plaintiff claims thatdiscrimination can be inferred because attietingin May
2010 after defendants had uncovered Legdi@ud Bischoff and D’Orazio told her they
wanted her to retire and that she was old enough to collect her pendiaat. 115.) D’Orazio
in his deposition, admitted that at that meeting “it was expressed that [plaintiff] hegigo or
retire.” (DOrazio Dep. at 44.) Defendants contend, however, that this statement had nothing
to do with age discrimination, but was clearly an attempt to spare plaintéhtharrassment
of being fired.

Faintiff testified to additionaktatements BDrazio made regarding plaintisf
physical condition. For example, she testifiledt on a trip to Albany for a state relations
meeting, plaintiff hach difficult time getting out of a Hummeand D’Orazio stated to her,
“[p]arts of you really don’t work at all.” (Amarosa Dep. at 138 Plaintiff testified that
during a dinner on the same trip, D’Orazio told i in reference to other CEO[a] lot of
these people aunger than you.” 1. at 138-39 Plaintiff also stated that atfundraiser
road rally in the fall of 2009, D’Orazio told her “don’t trip in one of the holes or you wik ha
more problems with your knée(ld. at 147.) According to plaintiff, D’'Orazio also stated in
her presence that he did not likeiaimen. [d. at 135.)

“Verbal comments constitute evidence of discriminatory motivation when a plaintiff
demonstrates that a nexus exists between the allegedly discriminatoryestatand a
defendant’s decision to discharge the plaintifthreiber v. Worldco, LLC324 F. Supp. 2d
512,518 (S.D.N.Y. 2004). On the other hand, “stray remarks, even if made by a
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decisionmaker, do not constitute sufficient evidence to make out a case oymenio
discrimination.” Danzer v. Norden Sysl51 F.3d 50, 56 (2d Cir. 1998). Therefore, “[i]n
determining whether a commeagta probative statement that evidences an intent to
discriminate or whether it is a ngmobative ‘stray remark,” a court should consider the
following factors: (1) who made the remarlke,., a decisionmaker, a supervisor, or a lewel
co-worker; (2) when the remark was made in relation to the employment decigsoet(3)
the content of the remarke., whether a reasonable juror could view the remark as
discriminatory; and4) the context in which the remark was made, whether it was related
to the decisionmaking processSchreiber 324 F. Supp. 2d at 519.

Here, the only commetthat plaintiff allegstook place in close temporal proximity to
her termination was D’Or&z and Bischoff's request that plaintiff retire during the May 2010
meeting. Moreover, even assuming that D’Oraaid Biscloff had decisiormaking authority
over plaintiff's terminationplaintiff has not presented any evidence that the other alleged
remarks were all related to the decision to terminate plaintfurthermore, theeomments
about plaintiff's kneeand mobilityrelate to plaintiff's pgsicalailmentsanddo not
necessarilymply that defendants discriminated against plaintiff because of her aged|nde
D’Orazio’s remark about fat women, while not appropriate, does not indicate age
discrimination.

Even assuming, however, that plaintiff has raised a genuine issue of facQrei®
and Bischoff’'s comments coupled withe fact that Millereventuallytook over plaintiffs
positionraises an inference of discriminatitor purposes of arima faciecase no reasonable
juror could conclude by a preponderance of the eviddrateefendant’s proffered reasons for
firing plaintiff were pretextuadnd that age was the real reagmmterminating plaintiffs
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employment As defendants explain, they determined that D’Orazio should be terminated
because she was negligent in discovering and preventing Leggio’s emberzkmdehey
offered plaintiff the option of retiring in order to protect her reputation. Althougjhtjif

argues that she wanot negligent and that at the time the background check policy was
instituted it was another emplag/s duty to conduct the checks, plaintiff has not presented any
evidencé'establish[ing] that the employer did not honestly beliewerdsons it gave for
terminating[her] . . . and that age tipped the balance in favor of dischatderdy v. Gen.

Elec. Co, 270 A.D.2d 700, 703 (3d Dep’t 2000) (internal quotation marks and citations
omitted) Moreover, although plaintiff disputes her responsibility for Leggio’s frined,
evidence, taken as a whois insufficient to support a reasonable inference that prohibited
discriminationoccurred James vNew York Racing Ass’i233 F.3d 149, 156 (2d Cir. 2000).
“[Clourts routinely hold that the ere fact that a younger employee replaces a plaintiff or is
hired instead of the plaintiff does not establish preteRatenza v. IBM Corp2009 WL
890060, at *16 (S.D.N.Y. Apr. 2, 2009). Furthermore, as dssziabovethe only additional
evidence of discrimination that plaintiff provides is her testimony regardiiegdients’
comments. Howevefor the reasons already expressed these remarks carry little probative
weight. In particular, the requeat the May 2010meeting that plaintiff retirés insufficient to
withstand summary judgment in light of Orazids testimony and the minutes from the May
24, Chapter Board meetimyidencinghatthe organization sought plaintiftretirement in an
effort to spare heembarrassmerand out of good will due to her services to the organization.
(D’ Orazio Depat 4142, Defs! Ex. 1-V, Minutes from May 24, 201ChapteBoard

Meeting) As aresult, “no rational factfinder could conclude that the [defendaattion was
discriminatory! James233 F.3d at 15@nternal quotation marks and citation omitted)
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Minkinberg v. Bemis Cp555 Fed. App’x 34, 36 (2d Cir. 2014)A(though the parties clearly
disagree whethdplaintiff] was properly held responsible for tfieeft], the evidence supports
an inescapable inference that [the thefthd not [plaintiffs] age—were the primary or even
sole reason for [her] terminatior).”

Furthermore, plaintiff's claim is undermined by her admissibinerdeposition thashe
“should havebeendisciplined for the theft” and that she believes she was terminated “because
of the theft.” (Amarosa Dep. at 130.) Plainaffempts to corredtertesimony viaanerrata
sheet where shetals her testimony tstate that| assumedt wasbecause of #ntheft that the
RedCross claimed it was firing me, but as | wasn’t responsible for the thefievédé was
age related.” In additiowja the errata sheshe changed her answer to the question do you
believe you were terminated for “[a]ny other reason [than the theft]” (6saaDep. at 130)
from “no” to “yes, my age.” Plaintiff, however, cannot rely on the errata sbesadicate her
original responses. Although Rule 30(e) allows deponents to make “changes in form or
substance,” (Fed. R. Civ. P.(&0(1)(B),“[n]othing in the language of Rule 30(e) requires or
implies that lhe original answers are to be stricken when changes are nRalell v. Citicorp
Diners Club, Inc.112 F.3d 98, 103 (2d Cir. 1997) (internal quotation marks and citations
omitted). As a result, plaintiff's alterations do not take the place of the dragiswers, but
become part of the recordd. Furthermoreplaintiff's effort to recant heoriginal testimony
“does not weigh enough in the balance to create an issue of fact for algury.”

1. Plaintiff's Contract Claims

Plaintiff claims that Be is entitled to the post-termination payments provided for in the
Contract. Defendantsespondhat “plaintiff's alleged employment contract cannot be
enforced because it was never approved during addliigd meeting of the Chapter’s board.”
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(Defs.” Mem. in Supp. at 22.) Additionally, defendants claim that the Contract cannot be
enforced because “[e]ven if the Chapter’s board of directors did authorize the andidcso
without authority” of the Red Cross, who “retained authority to fix plaintiffspensation.”
(Id.)

“A corporation can only act through its directordjagfrs and employees. . . . Therefore
in every action in which a person sues a corporation on a contract executed on behalf of the
corporation by one of its officers, one of the issues to be determined is whetheirctrehaid
theexpress, implied or apparent authority to execute the contract in quesiolu&nberg v.
Bartell Broadcasting Corp47 Misc. 2d 105, 108 (N.Y. Sup. 1965). Moreover, “the burden
rests upon the [party] suing a corporation on a contract, to establish the authority of the
corporate officer to execute the contradd’

Hereit is clear from Red Crosspolicies and proceduréisat Miller and Bostwick did
not have authority to enter the contract. National’'s Board of Governor’s Policy Manual
explicitly provides that “Chapters are not permitted to enter into employmentatsrira
severance agreements with a Chapter Executive without the express apptow & resident
and CEO [of National] (Defs.! Ex. 2B 88 2.17.2, 2.17.% Additionally, according to the
Chapter’s bylaws the Executive Committee has the power tinfctia a quorum consisting
of three members of the Executive Committee. (Defs.’1Hx8 5.12.) Plaintiff has not
presented any evidence that National approved the Contract. Moreotveistances where
the plaintiff met with Miller and Bostick concerning the Contract occurred outside the
construct of a formal board meeting, and only two members of the Executive Cegpmitt
Miller and Bostwick signed the ContractFurthermoregdefendants have presented several
affidavits fromChapteboard memberas well as the minutes from the October 12, 2004
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board meetingepresenting thahe Contract was never presented to the board of directors for
approval. (Defs.” Ex. 1:11-Y.) Although the Contract itself states that “the Executive
Committee recommends and endorses” the agreement, plaintiff has not presented any
testimony or other evidence establishing that the Executive Commadtieglly did recommend
theContract let alone everonsidelit at a meeting (Defs.” Ex. 1K.) Moreover, there is no
evidence thaNational or the Chapter expressly granted Miller andwiok authority to act
outside of the constructs of the bylaws and guidelines.

The Courinext examing, however, whether Miller and Bostwick had implied authority
and/or apparent authoritg enter the contract. The Second Circuit statgdumpert v. Bon
Ami Co, 251 F.2d 735, 738 (2d Cir. 1958) that an executive committee position does not
“normally carr[y] with it the inherent power to hire corporate officerstliat authority is
normally invested in the board or committee as a bo@ollecting cases)Plaintiff argues,
however, that Miller and Bostwick as the Treasurer and Chairman of the, Bespdctively,
had “apparent authority to enteto the Contract (Pl.’'s Mem. in Opp’n at 20). Plaintiff
relies primarily orOdell v. 704 Broadway Condominiy284 A.D.2d 52, 57 (1st Dep’t 2001),
where the court found that “a president of a corporation has apparent authorityithiacthe
general scope of his office and such acts are binding on the corporation against one who does
not know of any limitathn on the president’s true authorityOdell, however is
distinguishable from the case at hand. The contra@tall did not involve an employment
contract, and as noted above, the Second Circuit has stated that executives dfcusuhira
not have inherent power to enter ietmploymentontracts.See Gumper51 F.2d 738.
Furthermore, unlike the plaintiff i@dell who was an outsider to the corporation, the plaintiff
here was a highanking insider. As noted i@dell, acontract entered intopona corporate
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officer sapparent authority is binding only against one who doesnaw lof any limitations

on thatofficer's authority. 284 A.D.2d at 5Goldenbeg, 47 Misc. 2d at 113 (“The right of a
third party to rely on the apparent authority of a corporate officer is subjée tmndition

that such third person has no notice or knowledge of a limitation on such authority.”)
Although plaintiff claims to have been unaware of the bylawsRewlCrosguidelines, the
“plaintiff is not a naive person, uninitiated in the business world, nor is [she Bzdbetive
Director] without knowledge of corporate financing or business practi¢esldenbeg, 47
Misc. 2d at 112. Due to her ptisn and experiencie the company shiead reason to question
whetherthe Contract, which was presented to her at a breakfast meeting at a dinerided outs
of any formal work settingvasauthaized bythe Chapter oNational Moreover, she is
charged with notie of the bylaws and Red Cragsidelinesexpressing thavliller and

Bostwick did not have the authority to enter into an employment contrachevithd. at 113
(“Those who contract with a corporation do so with knowledge of the statutory conditions
pertaining to a corporation.”$ee Traitel Mrble Co. v Brown Bros159 A.D. 485, 48T1st
Dept 1913) (finding that “the general proposition holds true that persons dealing with the
officers and agents of a corporation are bound to take notice that their powers & frienv
statutes, byaws or usages which more or less define the extent of their authoy'a.

result, snce plaintiff has not raised a genuine issue of fact as tGdhé&acts enforceability

plaintiff’s contract claims are dismissed.
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CONCLUSION
For the foregoingeasons, defendants’ ation for sunmary judgment pursuant to Rule

56 is grantedn its entirety

SO ORDERED.

Dated:Central Islip, New York
July 24, 2014

/sl
Denis R. Hurley
United States District Judge
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