M. et al v. Brentwood Union Free School District Doc. 63

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOHN M., Individually and in his capacity as
Parent of Giovanni M., a Disabled Student,
MICHELE M., Individually, and in her capacigs
Parent of Giovanni M., a Disabled Student, and
GIOVANNI M.,

Plaintiffs, 11 CV 3634 (PKCH]L)
—against
BRENTWOOD UNION FREE SCHOOL DISTRICT,

Defendant. MEMORANDUM &
ORDER

JOHN M., Individually and in his capacity as
Parent of Giovanni M., a Disabled Student,
MICHELE M., Individually, and in her capacity as
Parent of Giovanni M., a Disabled Student, and
GIOVANNI M.,
Plaintiffs, 12 CV 2603 (PKCHIL)
—against
BRENTWOOD UNION FREE SCHOOL DISTRICT,

Defendant.

PAMELA K. CHEN, United States District Judge:

These actiors arise from the efforts ofPlaintiffs John M. and Michele Mto obtain
reimbursement fronbefendant Brentwood Union School Free District (the “Distriatifler the
Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C. 3®0et seq,.

for tuition at a privateschool wherePlaintiffs enrolled their child, @vanni M. (“G.M.” and
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collectively with parentsiPlaintiffs”) for two years, between Fall 2009 and Spring 20hltwo
separate decisiong,State Review Office(*SRO”) denied reimbursement for both yeafser
concludingthat parents failed to prove that their private school was apatep Plaintiffs
commenced tsefederl actimsto overturn this aspecf the SRO’s decisionsseek attornes/
fees, and assemiscimination claims pursuant to Section 504 of the Rehabilitatioct A
(“Rehabilitation Act”), 29 U.S.C. 8 794nd the Americans with Disabilities Act (“ADA"A2
U.S.C. § 1210f (11 CV 3634 Dkt.1; 12 CV 2603Dkt. 1.) The District now moves for
summary judgmenon all of Plaintiffs’ claimsin both actions. (11 CV 3634 Dkt.43; 12 CV
2603 Dkt. 30.) Plaintiffs crossmove forpartial summary judgmenseeking a finding that the
SRO erroneously imposed a heightened standard in denying them the requesiad tui
reimbursement.(11 CV 3634 Dkt.54; 12 CV 2603Dkt. 39.) For the reasons set forth below,
the Districts motiors ae granted and Plaintfs’ motions ae denied
BACKGROUND
l. The IDEA

Under thelDEA, New York Sate is required tprovide disabled children with a free and
appropriate public education (“FAPE"M.W. exrel. S.W.v. New York City Dép of Educ.,725
F.3d 131, 135 (2d CiRk013) A FAPE “must include'special education and related services

tailored to meet the unique needs of a particular child, arideasonably calculated to enable

! Plaintiffs’ complaints also sought to annul a portion of another SRO decision thatl denie
Plaintiffs’ tuition reimbursement claim for the first year on the basiesfjudicata Plaintiffs
thereafter withdrew that claim in their summary judgment papé&sCV 3634 Dkt. 61 at 2.)

2 Plaintiffs filed a third action3.M. v. O’'Brien 10 CV 5484 (E.D.N.Y.), which is also pending
before this Court. In that action, Plaintiffs assert causes of action nogavisi of the State’s
administrative review prosses, but instead allegeter alia, racial discrimination claims under
42 U.S.C. 8§ 1983 based 81981 and the Fourteenth Amendment, and ADA and Rehabilitation
Act claims, based on G.M.’s treatment while enrolled at a District school. &@chM9, 2015

the Court denied summary judgment in that case to the District on Plaintiff's clairas thed
ADA and Rehabilitation claim.


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031172982&pubNum=506&fi=co_pp_sp_506_135&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_506_135
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031172982&pubNum=506&fi=co_pp_sp_506_135&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)%23co_pp_sp_506_135

the child to receive educational benefitsWalczak v. R. Union Free Sch. Dist142 F.3d 119,
122 (2d Cir.1998) (quotingBd. of Educ. v. Rowley58 U.S. 176, 20719&)) (internal citation
omitted);Gagliardo v. Arlington Cent. Sch. Dis#89 F.3d 105, 107 (2d Ci2007). “To ensure
that qualifying children receive a FAPE, a school district must create ardunlized education
program (“IEP”) for each [disabled] child.R.E. & rel. J.E v. New York City Dépof Educ.,
694 F.3d 167, 175 (2d Ci2012) An IEP is a written stament that “describes the specially
designed instruction argkrviceshat will enable the child to meet stated educational objectives
and is reasonably calculated to give educational benefits to the ciMIdV., 725 F.3d atl35
(citing R.E, 694 F.3d at 175) (internal quotation marks omittedgalso20 U.S.C. § 1414(d)
In New York, local Committees on Special Educa{t®SEs") ° are responsible for determining
whether a child is entitled to educational services under the IDEA and, diegeloping an
appropriate IEP. N.Y. Educ. Law § 4402(1j@®) M.W, 725 F.3d at 133R.E, 694 F.3d at 175.
Parents whaoelieve that the State has failed to provide their child with a FAPE as
required under the IDEA, 20 U.S.C. § 1412(a)(1)(A), mayaterally place the child in a private
school or program at the pareéntsvn expense and later seek tuition reimburseméhtd. v.
New York City Depp of Educ, 685 F.3d 217, 246 (2d Cir. 201Frank G. v. Bd. of Educ. of
Hyde Park 459 F.3d 356, 363 (2d Cir. 2006¢e als®0 U.S.C. 81400(d)(1)(A)In New York,
a parent may initiate the tuition reimbursemprdacessby filing a due process complaint with
the New York State Department of EducatioDOE’). M.W, 725 F.3d at 135. The due
process complaitommencesdminigrative proceedingthat initially involve a hearing before
an Impartial Hearing Officer (“IHO’))who is appointedy the local board of educationd.

(citing 20 U.S.C. 88 1415(b)(p)f); N.Y. Educ. Law § 4404()) The IHO applieghe three

% The members of CSEs are appointed by school boards or the trustees of schoal districts
Walczak 142 F.3d at 12giting N.Y. Educ. Law § 4402(1)(b)(2)).
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prongedBurlingtonCarter test, under which: “(1) thfistrict] must establish that the student
IEP actually provided a FAPE; should tfidistrict] fail to meet that burden, the parents are
entitled to reimbursement if (2) they establish that their unilateral placement wapragip and
(3) the equities favor them.M.W, 725 F.3d at 13%citing R.E.,694 F.3d at 18485).* “An
IHO’s decision may, in turn, be appshto a[SRJ, who is an officer of th¢DOE].” M.H.,
685 F.3d aR25 Any party aggrieved by the SR©final administrative decision has the right to
seek review of the decisidoy bringing a civil action in federal courtSeeM.W, 725 F.3d at
135-36; 20 U.S.C. § 1415(R)(A).

[l Factual and Procedural Background

G.M. attended District schools from kindergarten through the fall of his-tgatie year
in a general education settinl1 CV 3634Dkt. 45 (“Def. St”) 1 3)° In the fall of 2008while
G.M. was attending the tenth grade, his mo#dised Districschoolstaffthat G.M. was being
bullied by other students, and that some offthmssment G.M. experienced related to his.race
(Def. St. 1510-129Tr. 343-45, 396-405.) TheDistrict school psychologisand other District
school staff membersubsequentlynet with G.M. three or four times to engage him in various
activities at school. 10—129 Tr. 61, 68.)

In November 2008, thBistrict school psychologist anDistrict socialworker met with
G.M. to discuss behavioral concerinem his teachers. Id. Tr. 70.) At that meeting, G.M.

reported an incident on aboutNovember 5, 2008 in which he weecially harassed by a group

“The Burlingtor/Carter test is derived from a pair of Supreme Court caSest. Comm. of
Burlington v. Dep’t of Edu¢471 U.S. 359, 3690 (1985), andrlorence Cnty. Sch. Dist. Four
v. Carter, 510 U.S. 7, 1213 (1993).

® Citations to “10—129,” “11-023,” and “11-153” refer to the administrative records associated
with the First Secondand Third SRO Decisions, respectively, which have been filed under seal
with the Court. Citations to “Tr.” refer to the transcript from tHatesl due process hearing, and
“EX.” to relatedexhibits submitted by the parties to the IHO.
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of students ina school hallway. (d. Tr. 72-73, 34748, Ex. 3.) District school officials
arranged aneetingwith G.M.’s mother,and recommended th& M. be removed from school
immediately for his safetandthat he underg@ psychiatric evaluation The school officials
indicatedthat G.M. wouldbe permitted to return to school after a psychiatrist detechtivad it
was safdor himto do so. (11 CV 363®Dkt. 59 (“PI. St”) | 1; Def. St. | 8;10-129 Tr. 76,
354-57,Exs. 1, 3.) Following G.M.s removal from school in midNovember 2008the District
providedG.M. home instructiorfor November and December 200&1.(St. I 2 Def. St. 1 13
10-129 Tr. 371, Ex. 1.)

On November 18, 200&;.M. was evaluated by a private psychiaingho diagnose@
paranoid episode and majdepressiveepisode and recommendepsychiatricmedication and
talk therapy. PI. St. 1 3Def. St. 1 910-129 Ex. 6.) The psychiatrisbpinedthat “[u]ntil
improved, [G.M.] cannot return to school and would benefit from htutoging for his own
safety as well akis costudents to improve his mental health(10-129 Ex. 6.) The District
also aranged a seconelvaluationwith another psychiatrisin November 26, 2008(Id. Ex. 7.)
That psychiatrist diagnosed G.&b suffering from anxiefglepressive symptoms and behavioral
problems related to chronic stressors such as bullying and mocking by las (#&eiSt. | 4.
The psychiatristecommended psychiatric counseling and antidepressant/antianxiety medication.
(Def. St. 1 1312, 10-129 Ex. 7.)

In late November 20085.M. began therapy with a private therapigtio is alicensed
social worker. (10—129 Exs. H, J.) The therapistendered an initial diagnosis of adjustment
disorder with anxiety and depress@s a result of harassmentd isolation from peers at school

(Pl. St. 1 5,Def. St. § 1010-129Tr. 600-03, Ex. H.) The private therapist continued to treat



G.M., seeing or speaking with G.Mn approximately 49 occasiometween late November
2008 and November 2010. (11P9 Ex. H.)

In January 2009, the District advis€dM.’s motherthat it wished toreturnG.M. to the
general education setting at th@meDistrict high schoofrom which he had been removed in
November 2008 (PI. St. § 6 Def. St. § 1410-129Tr. 370-71) On or about January 23, 2009,
District school officials held a meeting with G.N& parents, at which the parents expressed
concern regarding returning G.M. to the District school, and indicated that islegdato discuss
analternate placement(Pl. St. § 7 10-129Tr. 374-76.) Ultimately, G.M.’s parents refused to
return G.M. to the District school, and the District refused to place him in anottuer.s(Def.
St.  15seePl. St. 1 8 11.)

The District contimed to provide home tutoring for G.¥bor the balance of the 20689
school year. Def. St. 1 1610-129 Ex. 11.) Plaintiffs report seved problems with regard to
G.M.s home tutoring, including missed sessions with his science teaphaslems
understanding his math teacher due to an accent and speech impedmdetiite absence of
alternative programs for physical education and computer graphics.12010r. 37780, EX.
11.) G.M. failedhis geometry examandreceived a failing mark physical education at the end
of the 200809 school year.Id. Tr. 378, Exs. 1611, C.)

In June 2009, G.M.garentsunilaterally enrolled himat St. John the Baptigt'St.
John¥”), a private parochial ool, where G.M. continued his education for the 2609 and
2010-11 school years, and from which G.M. graduated in 2011. (Pl. St, Bef1St. § 17
10-129 Tr. 389Exs. E, G.) G.M. was not classified as a special educationestuduringhis
two yearsat St. Johrs, but was educated in the general student populatef. St. 11 20, 3].

G.M. met withvarious St. John’staff throughout his time at St. John’s, includapgproximately



ten conversations with his guidance counselor 2616-11° (Pl. St. 1 17, 19.

On or about January 25, 2010, G.M.arentsfiled a due process complaialteging that
the District had remove@.M. from school without due process, that the homebound instruction
was insufficient, and that G.M. suffered from anxiety, depressive symptoms, andobeha
problems relatd to “bullying andchronic mocking by his peers(10-129Ex. 1.) They sought
reimbursement for tuition and expenses for G.M.’s enroliment at St'sJrthe 200910 and
201041 academic yearsOn June 11, 2010, an impartial heanves convenedt concluded on
September 27, 2010 after six days of hearings—129Tr. 1, 199, 337, 494, 555, 745.) On
November 23, 2010, th#HO issued a decision finding th@t) the District had violated its
obligation to identify and evaluate G.M. aslald suspected of having a disability and in need of
special education and related services (“child” obligation); (2) the placement at St. John was
appropriate for 200910; and(3) G.M.’s parents were entitled to tuition reimbursement for that
year. (Id. at IHO Decision (“First IHO Decision”) at 19, 21.) The IHO denied the regioest
reimbursement for 203a.1, however, finding that the request was prematuce at(22)

On March 28, 2011, the SRO annulled the IHO’s decision to areartbursemenand
sustained th®istrict's appeal. The SRO found that although the District failed td itseehild
find obligations, the parents did not meet their burden to prove that the program at 'Stwashn
specifically designed to meet G.Md.reeds. The SRO thus found that the parents were not
entitled to tuition reimbursement for the 26A9 year. (16129at Decision No. 16129 (“First
SRO Decision”) at 1214.) The SRO further sustained the IHO determination that the parents

claim for reimbursement for the 201101 school year was prematured. @t 16.)

® None of the school staff with whom G.M. met were psychologists or social worldersae
training in these areagSeel 1-153 Tr. 314—15; see generally icat Tr. 286—90; 471-79.)

7



The parents filed a second due process complaint notice dated November 15, 2010,
alleging the same facts as their first complaint and seeking reimbursement 20080 and
2010-11 school years. (¥D23Ex. 1.) On December 28, 2010, iampartial hearing convened
with a pre-hearing conferen¢e&uring which the District argued that the due process complaint
notice should be dismissed ogs judicataground because thissues had been adjudicated in
the First IHO hearing. Aftereceivingbriefing on the issue, the IHO issued a decision in which
he dismissed the November 2010 complaint pursuargstqudicata (11-023at IHO Decision
(“Second IHO Decision)

On April 19, 2011, the SRO agreed with the IHO ttest judicataprecluded the parerits
complaint as it relateto the 200910 school year, but did not bére parents’20106-11 tuition
reimbursement claifrbecause no final decision on the merits of that claimbesh reached in
the First IHO Decision.(11-023 at Decision No. 11-023 (“Second SRO Decision”) at 2—6.)
Accordingly, the SRO remanded the matter to the IHO for a new hearing on thel2010
reimbursement claim.ld. at 6)

An impatrtial hearing waseconvened on May 11, 2014nd cacluded on September 2,
2011. Based ona five-day hearing, the IHO found that the Distriwd failed its childfind
obligations and that the failure amounted to a denial of a FAQE-153 at IHO Decision
(“Third IHO Decision”) at 1) Additionally the IHO concluded that St. Jodinwas an
appropriate educational placement for the 2A10schoolyear and thats.M.’s parents were
entitled to tuition reimbursementid( at 2—3.)

On January 23, 2012, upon the Dists@ppeal, the SRO issued a decision affirming the

IHO’s conclusion that the Distridtad violated its child-find obligationswith respectto the



2010-11 school year. 1(1-153 at Decision No. 14153 (“Third SRO Decision”) at 1Y
However, asuming thatG.M. was eligible for special education services, 8RO concluded
that G.M.’s parents wex not entitled to tuition reimbursement for 2610 because thehad
failed to demonstrate how the program at St. Jehmas specially designed to meet GsW.
uniqueneedghat year. Id. at 16.)

Plaintiffs filed the instantappead challengingthe SRGCs findings that the District was
not required to reimburs&.M.’s parents forhis 200910 and 20141 tuition at St. Johs
because thewadfailed to meet their burdeto demonstrateéhat their unilateralplacementof
G.M. at St. John’svas appropriate (11 CV 3634 Dkt. 1 1 5%7; 12 CV 2603 Dkt. 1 1
72-74.) Plaintiffs also assertlaims pursuant tthe Rehabilitation At and theADA, allegng
that the Districts actions were undertaken in bad faith or as a result of grnsgsdgment (11
CV 3634 Dkt. 1 11 74, 82; 12 CV 2603 Dkt. 1 11 84, 92.)

The Districtpresentlymoves for summary judgmetd dismiss Plaintiffs’ complaints in
their entirety (11 CV 3634Dkt. 43 12 CV 2603 Dkt.30. Plaintiffs crossmove for partial

summary judgment, claiming thahe SRO erroneously imposed a heightened standard in

" The SRO noted thdthe hearing record [was] insufficiently developed” and “inadequate to
reach a reasoned, conclusive finding” whetherG.M. was eligible for special education and
related services under federal and State agigumis. (Third SRO Decision at 11.)

8 The District devotes a portion of its motigapersto the argument that the SRO correctly
found that there was insufficient evidence that G.M., in fact, qualified for $seciaces. (11

CV 3634 Dkt. 46 at 31.)Plaintiffs have not challenged this portion of the Third SRO Decision,
and the Court agrees with Plaintiffs that the SRO did not mat@ausivedeterminationon

this point. Rather, the SRO’s decisiassumedthat G.M. was a qualified student with a
disability who required special education services, and accordingly based his decision on the
finding that G.M.’s parents had not demonstrated that their placement was aiprofee

Third SRO Decision at 13, 16.) Thus, the question of whether the SRO correctly fouheérthat t
was insufficient record support for G.M.’s need for special services is not bedoGotirt.
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denying reimbursementand seeking a rulingwarding Plaintiffsreimbursementas well as
attorneys’ fees and cost$§l1l CV 3634 Dkt. 5412 CV 2603 Dkt. 39.)
DISCUSSION

l. Standard of Review

Althoughthe parties seek relief via cresstions forsummary judgment, such a motion
in the IDEA context is “in substance an appeal from an administrative dedtion, not a
summary judgment.”Lillbask ex rel. Mauclaire v. Conn. Dépf Educ, 397 F.3d 77, 83 8.

(2d Cir. 2005) (quotation omitted)accord M.W, 725 F.3d at 138'Summary judgment in the
IDEA context .. . is only a pragmatic procedural mechanism for reviewing administrative
decisions.”) (internal quotation marks anthtion omitted)) The district court must conduct an
independent judicial reviewo determine \wetherthe SROs decision is supported by “the
preponderance of the evidence,” based on the record from the administrative proceddmgs

v. Rhinebeck Cent. Sch. Djg46 F.3d377, 380(2d Cir. 2003)(citation omitteql; Walczak 142

F.3d at 129.

“The role of the federal courts in reviewing state educational decisions undBiBAead
circumscribed. Gagliardo, 489 F.3cat 112 (quotation marksmitted) “While the district court
must base its decisioon the preponderance of the evidence, it must give due weight to the
administrative proceedings, mindful that the judiciary generally lacks tluvsaped knowledge
and experience necessary to resolve persistent and difficult questions ofoedligadlicy.”

A.C. exrel. M.C. v. Bd. of Edy&53 F.3d 165, 171 (2d Ciz009) (internal citations, quotations,
and alterations omitted).Accordingly, a federal court may not “substitute [its] own notions of

sound educational policy for those of the school authoritigsW., 725 F.3d at 139.

10



Where, as herghe IHO and the SRO reach conflicting decisions, federal cgenesrally
“must defer to the reasoned conclusions of the SRO as the final state adtivaistra
determination.” M.H., 685 F.3d at 246.However,the deference owed to the SR@ecision
“depends on the quality of that opinion.R.E, 694 F.3dat 189 The (urt must consider
“whether the decision being reviewedisll-reasoned, and whether it was based on substantially
greater familiarity with the evidence and the witnesses than the reviewing’ caodr at 189
(quotingM.H., 685 F.3d at 244 Where an SR@ decision is insufficiently reasonéa merit
the deference to which it is normalptitled it is appropriate for thdistrict courtto consider
the IHOs analysis M.H., 685 F.3d at 246.0n the other hand, “[w]here an SRO has clearly
demonstrated a better command of the record and supported her conclusions througigaletter |
and factual analysis than an IHO, [courts] will have little difficulty dafgr to the SRGs
opinion.” M.W, 725 F.3d at 139.

[l Tuition Reimbursement

The IDEA permits parestto seek reimbursement for their unilatgnavate placement of
a child who has not received a FAPE, even if the child has not previously received special
education or related services from a public sch&aeForest Grove Sch. iBt. v. T.A,. 557 U.S.
230, 241 (2009).To receive reimbursement, a parent must establish that the unilateral placement
was at an appropriate site and that the equities favor theiV.,, 725 F.3d at 135Because the
SROs decisionsthat G.M.’s parents were not entitled t@imbursement were based bis
determinationsthat the parentdiad failed to establishthat St. Johts was an appropriate
placementor G.M. during the 2009—10 and 2010—11 school years, the Court focuses solely on

this issue
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Parents seeking reimbursemdoear the burden of demonstrating that thévape
placement is appropriatéd=rank G, 459 F.3d at 364The private school does not need to meet
the IDEA criteriafor a FAPE but courts look to the same standards for guidandetermining
whether the ald’s placement theres appropriate Id.; M.H., 712 F.Supp.2dt 163;seeA.D. v.

Bd. of Educ. 690 F.Supp.2d 193, 206 (S.D.N.Y2010) (“The standards for determining
whether a private school placementaigpropriate’'under the IDEA closely resemble, but do not
mirror, the standards for assessing the adequacy and appropriateness of thed ppapbs
placement.”). For example, the parehtplacement‘need not have certified special edima
instructorsor an IEP[] to qualify as appropriate. Gabel ex rel. L.G. v. Bd. of Edu&68
F.Supp.2d 313, 326 (S.D.N.X2005). Parents also need not show that the placement “furnishes
every special service necessary to maximize their child’s potential” tibycfoa reimbursenent.
Frank G, 459 F.3d aB65;see M.Sex rel. S.S. v. Board of Educ. of the City School Dist. of the
City of Yonkers231 F.3d96, 105(2d Cir. 2000)“The test for parents’ private placement is not
perfection.”). Whether a private placement is appropridtens on whether [the] placement.

is ‘reasonably calculated to enable the childdoeive educational benefits. Frank G, 459
F.3d at 364 (quotinowley 458 U.S. at 207):'No one factor is necessariflyspositive”to this
inquiry, and courts consider thetotality of the circumstances in determining whether that
placement reasonably serves a child’s individual needkl” The ultimate questiorsiwhether

the placemenfprovides education instructiaspecificallydesigned to meet thaiqueneeds of a
handicapped child."Gagliardo 489 F.3d at 115 (emphasis in original) (internal quotation marks
omitted); seeFrank G, 459 F.3d at 165 (noting thaagents “need only demonstrate that the

placement provides ‘educational instruction specially designed to meet the unigiseohee
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handicapped child, supportdxy such services as are necessary to permit tie tchbenefit
from instructior] ™) (qQuaing Rowley 458 U.S. at 188—89).
[I. The SRO'’s Decisions Denying Tuition Reimbursemen¥ierit Deference

As a preliminary matterthe Court finds that th&RO's decisions are wetkasoned and
his findings are welgrounded in the evidenceThe SROs decisionghoroughlyand carefully
explored the evidence in the hearing record, consisting of hundremsyes$ of transcripand
over 40exhibits. In reversing the IHG determinations, the SRO considered #wimony of
numerous witnessesnd reviewed evalations and reports concerningMs. The SROalso
cogently explained the reasons for his conclusions, which wereswmorted by citations to the
applicable legal standard and relevant portions of the administrative reDefdrence to the
SRO'’s decisias is therefore appropriat&ee Weaver. Millorook Cent. Sch. Dist812 F. Supp.
2d 514, 521(S.D.N.Y. 2011)(deference is “particularly appropriate when the [SRO’s] review
has been thorough and careful”). Additionally, where, as here, “an SRO haty cle
demonstratech better command of the record and supported [his] conclusions through better
legal and factual analysis than an IHO,” the Court has “little difficulty defgtio the SRO’s
opinion.” M.W, 725 F.3d at 139.

Moreover the preponderance of the evidence in the record supports the SRO'’s
conclusionsthat St. John’s was not an approprigtacement forG.M. for the2009—-10 and
2010—11 school years The SRO denied reimbursement fwth years based on a finding that
there was a “paucity of evidence” in the hearing record describing G.M.’s mshatgtrogram at
St. John’s.(First SRO Decision at 1&hird SRO Decision at 14.The SROhighlightedthat at
the first due process hearing, the parents produced no witnesses from St. John’s, and the only

documentary evidence from St. John’s was G.M.’s 2009eport ard. (First SRO Decision at
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14.) The SRO noted that G.M.’s mother wished to transfer hii§tt@dJohn’s so that he could
have “some social interaction, be safe, and ‘maybe . . . focus on his stidliésitiog 10-129

Tr. 385)) andthatG.M.’s therapist testified that St John’s was appropriate because G.M. “would
be in a different environment{id. (citing 10—129 Tr. 616—20, 768—70)). While there was
evidencethat St. John’s provide®.M. with a pee mentor, G.M.’s mothealso acknowledged
that G.M. “was not receiving special education services” at St. Johluis(cifing 10—129 Tr.

458, Ex. H-25).) The SRO therefore concluded “that the parents did not meet their burden to
demonstrate how the program provided at [St. John’s] was specially designed ttohenee
student’s unique needs for the 2009—10 school year, and thus, the parents are not entitled to
tuition reimbursement.” Id. (citing Gagliardo, 489 F.3d at 115 Having reached this
conclusion, the SRO did natdress the issue whether equitable considerations supgdthe
parents’ claim. I¢l. at 15.)

With regard to the parentseimbursementequestfor 2010-11, the SRO found that the
evidentiaryrecord again failed to provideformationabout theprogram supports and services
provided to G.M. at St. John’s. (Third SRO Decision at T3espite the fact that the SRtad
based higrior decision largely on the absence of concrete information about St. John’s program,
the only supplemental evidenseibmitted by the parenis the second due process hearing
consisted of a tuition invoice from St. Johrts the 2010—11 school year, G.M.’s 2010-11
report cardhis academic transcripg letter waiving the school’s “world language” requirement,
G.M.’s discipline report for 2010—11, and a parental release form allowing a St. John’s staff
member to obtainecordsfrom G.M.’s private therapistiated December 14, 2009d.] Again,
there was no indication in the record from the second due process hbat(@dV. had received

special education services3t John’an 2010—-11. (Id. at14-16.)
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Reviewing G.M.’smother’s testimonyegarding how St. John’s addressed G.Mégds
the SRO observed that she could only offer that St. John’s staff “encouragedhesnadvised
him. | don’t know of anything else. I'm sure they did many things, but | wasn@&.théid.at 14
(citing 11-153 Tr. 314-16).) The SRO alsadescribedtestimony from G.M.’s mother and
guidance counselor indicating that G.M. met withguidance counseldonce or twice a week”
to help him “cope on a regular basiqld. (citing 11-153 Tr. 289, 348—49).) According to the
guidance counselor, his initial meetings with G.M. focused on academics, and alti®ugh
“encouraged [G.M.] to get more involved and to socialize with other stydémsiltimately
accepted G.M.’s preference to remanhimself while in school.(ld. at 14-15 (citing 11153
Tr. 47273, 475-79).) G.M.’s mother confirmed that she and the guidance counselor agreed to
help G.M. focus on relationships outside of school and that Gvls becoming more and more
social outside of school.”Id. 14 (citing 11-153 Tr. 289-90).)

The SRO also reviewedestimonyfrom G.M.’s private therapist.The SRO noted the
therapist’'s opinion that St. John’s was an appropriate placement béeauses not subject to
the stressors at thBistrict school,and St. John’sprovided “a level of security and safety for
[G.M.] to continue to do well based on the trauma that he experienced, the sociakarhaeti
struggled with, [and] the isolation” (Id. at 15). In support of this opinion, the therapist
explained thatt. John’s “provided a lot of contact, a lot of support .[H]e saw a guidance
counselor on a regular basis. | think at one point he had seen a pastor thereld. (citing
11-153 Tr. 389,393, 394-95).) The therapist statethat St. John’sseemed to “regulate any
situation” to whichG.M. may have “reacted ia negativeway” and had “mechanisms . ta
provide emotional support, social support, academic structure support and . . . by having the

counselors available, they recognized that . . . the student did suffer . . . depcassion.” Id.
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(citing 11—-153 Tr. 389, 391-92, 395).) The SRO observed, howevénat the therapidtad only
met with G.M.twice in September 2010 and once in November 2@h@had no direct contact
with G.M. after November 2010(Id.). The therapist alsoonfirmed that she did not have any
direct contact with St. John’s staffindhad no personal knowledgé the nature of the services
and supports St. John’s provide address G.M.’s social relationships or academic
performance. I(. at 15-16 (citing 11-153 Tr. 434-36, 440—43).) Rather, much of the
therapist’'sknowledge 6 St. John’s programs ag based on about a dozen conversations with
G.M.’s mother over the course tife 2010—11 school year. (Id.) The SROconcludedthat the
parentshadnot satisiied their burden to demonstrateatthe program a$t. John’s was specigl
designed to meet G.M.8eeds for 2010—11. (Id. at 16.) Based on this conclusjadhe SRO
again did not reachthe issue ofwhether equitable considerations supgdrthe parents’
reimbursement claim(ld.)

In their appeals to this CourBlaintiffs contend that the SRO “misapprehended the
limited scope of special education and related accommodations GM requiretdy ,nargeneral
education setting where he would not be subject to the stressors he had to coitextdtive
District school].” (1 CV 3634 Dkt49at 11)° Plaintiffs assert that G.M.’s “overriding special
education need” was “a placement where he would not be subject to the bullying aschbaras
he endured at [the District school]f1( CV 3634 Dkt. 58 at 22—-23), and therefore the focus
should have been on whether St. John’s “afforded him a means to forgo the program of home
tutoring . . . and instead allowed him to attend school in a general education environment,
without being subject to the stressors which assitated his reowval from [the District schodl]

(11 CV 3634 Dkt49 at2). This is incorrect.Far from “misapprehending” the nature of G.M.’s

? Citations to @cuments on the Court’s docket refer to internal pagination rather than the
pagnhation assigned by the ECF system.
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needs, the SRO specifically acknowledged parents’ concerns that G.M. be placgéenieral
education setting and not be subjected to harassment and bullying. (First SRIOnDeCcist;
Third SRO Decision at 15—16.) However, the SRO properlyfound that whilg‘the removal of a
student from a particular school building in which that student was exposed to dgergbul
confers educational and environmental advantages and amenities that migekfelbeegroy
parents of any child, disabled or ridhe parenthadfailed to meettheir burden of showing how
the program at St. John’s waspécifically designedto meet G.M.’s'unique needs,as required

for reimbursement under IDEA(Third SRO Decision at 16 (quotin@agliardo, 489 F.3d at
115).) By requiringhe parents to support the propriety of their choice of school with concrete
evidenceof special proggmming that was provided by St. John’s, the SRO did not, as the
Plaintiffs contend, impose a “heightened standaf&&ell CV 3034 Dkt. 49 at 15.WWhile the
IDEA does not mandate that parents show that a private placement furnishes euily spe
serviceneed by their child, it does require a showing, baseith@motality of the circumstances,
that there wassomedesign in place for meeting the unique needs of the childe record
relating to G.M.’s 200910 and 201611 enrollment at St. John’s is devoid of such evidence.
Here, the SRO correctly based his finding on the lack of evidence that the privateoeduca
obtained byG.M.’s parentswasreasonably calculated to address G.M.’s unique emotional and
psychological needs.

While Plaintiffs maintainthat G.M. did not require academic supports if removed from
the stressors at the District schpdPlaintiffs also asserthat G.M. had emotional and
psychological disabilities as a result of chronic bullying and harassrmém ®istrict school.
(10—129 Ex. 1.) Plaintiffs specifically claimthat G.M. suffered from paranoid episodes, anxiety,

adjustment disordernd depression. (Pl. 56.1 St. $53) His therapist testified that G.M.

17



struggled with social anxieties and isolation, and would be helped by mechanisnositie pr
emotional support, social support, academic structure sy@aitcounselors who recognized
G.M’s clinical depression. 1{(—153 Tr. 389, 39193, 394-95.) Yet Plaintiffs have failed to
explainin any detail howSt. John’soffered G.M. services to addredss disabilities and what
mechanisms were in place to give him the support and structure he needed to addmswkis fe
of social anxiety and isolation. As the SRO pointed out, G.M.’s mother couldfehthat the

St. Johns staff generally provided G.M. encouragement and supporiThere is a dearth of
information regardingny strategies th&t. John’sguidance counselor implementddring his
meetings with G.Mto permit G.M. to progressocially and psychologicallylndeed, the record
suggests that the guidance counselor focused on academics and relatiounsidesf school,
rather than developing G.M.’s socialization among peers within St. John’s edusatting.

The recordiurther confirms the counselor’s decision to accept G.M.’s preference for remaining
by himself at St. John’s. (3153 Tr. 31820, 474, 477, 479.) Plaintiffs have not presented
evidencethat St. John’s had staff trained in dealing with anxiety, adjustment disorders, or
depression to allow G.M. to better cop&se¢ d. Tr. 314—-16, 471-72.) Nor is the fact that St.
John’s provided G.M. with a peer mentor sufficient to overturn the SRO’s detewnitiadit the
program at St. John’'s was not appropriate to meet G.M.’s ne(ise10—129 Ex. H-25.)
Though the general educational environment at St. John’s may have been onaulgbesere
enforced and bullying was not tolerat®dind where staff “encouraged” the studentese
benefitsare nothing more than “the kind of educational and environmental advantages and
amenities that might be preferred by parents of any child, disabled or mobtgoanot warrana

grant of tuition reimbursement under the IDEA, or disturbing3R©’sdenialof reimbursement

19 plaintiffs acknowledge that they did not submit evidence at the administrativeegings of
an actual policy prohibiting fighting and violent behavior. (11 CV 3634 Dkt. 6] at 4.
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in this case Gagliardo, 489 F.3d at 115eeStevens ex rel E.L. v.YC.Dep't of Educ, 09 CV
5327, 2010 WL 1005165, at *9 (S.D.N.Y. Mar. 19, 20Maver F. Supp. 2d at 525.

Plaintiffs also contend that the SRO impropeiiynored evidence that G.M. displayed
social progress at St. John’s. Ptdis rely on G.M.’stherapiss testimonythat G.M. displayed
positive mood, entered into good relationships with teachers and guidance coursselors,
exhibited social involvement with peers at St. John’s. (11 CV 3634 Dkt. 58.atA3further
evidence that St. John’s was an appropriate placer®antiffs cite to the fact that G.M.
completedthe 2010—11 school year successfullyin a general education settingld. at 23—24.)
However, none othese contentiongndercut the SRO’s conclusionés previously described
the SRO took the therapist’'s testimanyo accountbut was not persuaded bgr conclusions
since she had no direct knowledge of St. Jolpnggram and did not mestith G.M. after
November 2010.(Third SRO Decision at 15—16.) Furthermore, whileavidenceof progresss
helpfulin determining the appropriateness of a placenikeistnot determinativesince thdocus
must remain onwvhetherthere existed a program specifically designedddvl.’s unique needs
See Frank G.459 F.3d at 364Gagliardo, 489 F.3d at 112see alsoC.L. v. Scarsdale Union
Free Sch. Dist.10 CV 4315, 2012 WL 983371 at *12 n.17 (S.D.N.Y. Mar. 22, 2012) (upholding
SRO'’s determinatiothat placement schowalas inappropriateespite testimonthat the student
was “happier, more sel€onfident, and less anxious” while attending privalecement Even

where the record evidences success in a private placement, “courts should notadgtaie’s

X In making this determinationthe Court is not minimizing the seriousness of G.M.’s
circumstances or the importance of educasithghildren in an environment free of bullying and
harassment. But those are not theals protected by thelDEA’s provisions governing
reimbursement foparents’ unilateral placement of their child in an alternate school pulporte
to address a disability. Rather, bullying and harassment at school are issugsraperty
addressed through amiscrimination laws, as alleged in Plaintiffs’ companionecd® CV
5484, in which the Court hamrtially denied the District's summary judgment motion.
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denial of IDEA reimbursement where” as here, “the chief benefits of the scledbleskind of . .
. advantages . . . that might be preferred by parents of any child, disabled oivhit,”685
F.3d at 252 (quotinagliardo 489 F.3d at 115).

Moreover, evidence 06.M.’s uneven social progress at St. Japrovides significant
support to the SRO’s conclusiofBee WeaveB12 F. Supp. 2d at 52%5.M.’s therapist noted in
October 2009 that G.M. felt “isolated from his peers,” “presents anxretyaager about his
negative adjustment and socpabblemsat school” and suffered “social phobia.” {129 EX.
H-20.) In December 2009, his therapist noted that G.M. complained about “being confronted
and harassed by peers at St. John’s” and that his mother reported that G.M. “contmue[d]
absent hnself from his peers and fe[lthreatened]” (Id. Ex. H-22.) The therapist’s otes
from January 22, 2010 indicated that St. John’s staff expressed concerns regarding
confrontational incidents between G.M. and other studemds EX. H-25.) Prior to his second
year at St. John’s, G.M. expressed feelings of anxietystthierapist related to returning to St.
John’s. (11153 Tr. 40307, 444-47.) Additionally, the record evidences that the guidance
counselor at St. John’s accepted G.M.’s preference to remain by himself at sclibfdcued
on building relationships outside of St. John’s. 183 Tr. 31820, 47-77, 479.) These facts
demonstrate that G.M.’s continuing need for psychosocial services went unadidaesSe
John’s, and thus support the conclusion that Plaintiffs did not meet their burden unddéfAhe 1D
to justify their tuition reimbursementequest See M.S.231 F.3d at 105 (“An assessment of
educational progress is a type of judgment for which the district court shoutdaéie SRO’s
educational experience, particularly where the district court’s decisiofis] based solely on
the record that was before the SROI) sum, based on the preponderance of the evidence and

giving appropriate deference to the SRO’s decision, the Court finds that G.keigpare not
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entitled to reimbursement forG.M.’s tuition under the IDEA, and affirms the SRO’s two
decisions denying reimbursement for the 2a0® and 201611 school years Having thus
found, the Court need not address whether equitable considerations support reimbursement.

V. Attorn eys Fees

In any case brought under tH2EA, a federal district court, “in its discretion, may award
reasonable attorneydees” to certain prevailing parties.20 U.S.C. § 1415(i)(3)(B)(i))A
“prevailing party” is “one who has been awarded some relighbycourt.” Buckhannon Bd. &
Care Home, Inc. v. W. Va. Depf Health & Human Res532 U.S. 598, 603 (2001)t i$ well
established that “glaintiff who receives IHOordered relief on the merits in an IDEA
administrative proeeding is aprevailingparty.” A.R. exrel. R.V. v. N.Y.C. Depf Educ, 407
F.3d 65, 75 (2d Cir2005). However,[s]howing that a school district failed to provide the free
appropriate public education required by the IDE#oes not confer prevailingarty status;
rather,the party musbe “entitled to some form of compensation as a résuM.C. v. Lake
George Cent. Sch. Distl0 CV 1068, 2013 WL 1814491, & {N.D.N.Y. Apr. 29, 2013)citing
J.G. v. Kiryas Joel Union Free Sch. Djf843 F.Supp.2d 394, 396 (S.D.N.Y.20112)

Plaintiffs move for an order awarding them attorndges and costs incurred in litigating
the first and third due process hearings, which resulted in IHO decisions aw&dihg
parents tuition reimbursemen®laintiffs assert that dy are entitled to these fees even in the
event that they do not prevail on the merits of their federal cases. (11 CV 3634 BkB&HS
Initially, the Courtobserveghat Plaintiffsappearto have abandoned thisquest as they failed
to addresefendants opposingarguments in their reply(Seell CV 3634 Dkt. 6) Seealso
Struthers v. City of N.Y12 CV 242, 2013 WL 2390721, at *18 (E.D.N.Y. May 31, 2013)

(deeming plaintiff's claim abandoned where plaintiff “failféd address defendants’ argument
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for summary judgment on [a] claim in his opposition brie@jroski v. Town of Southqld43 F.

Supp. 2d 325, 340 (E.D.N.Y. 2006) (“Because plaintiff's opposition papers did not address
defendants’ motion for summary judgment on this claim, the claim is deemed abanddned a
summary judgment could be granted on that basis alof@y)or v. City of N.Y.269 F.Supp.2d

68, 75 (E.D.N.Y. 2003) (“Federal courts may deem a claim abandoned when a party moves for
summary judgmentn one ground and the party opposing summary judgment fails to address the
argument in any way.”)In any eventthe Court agrees witthe Districtthat Plaintiffs cannot be
considered “prevailing partiedor the IHO orderssince the SROultimately anrulled both
awards. SeeM.C,, 2013 WL 1814491, at *¥inding that plaintiff was not a prevailing party
entitled to attorney fees for IHO reimbursement award that was later annulled by SRO;
however, plaintiff was a prevailing party for IH©Oaward ofcompensatory education that
increased services, which was not annulled by SR®)S.M. v. EvansBrant Cent. Sch. Dist.

09 CV 686S, 2013 WL 3947105, at *4 (W.D.N.Y. July 31, 20@fB)ding that plaintiff was
prevailing party aftereceiving IHOorderedrelief on the merits, which was affirmed by the
SRO). As Plaintiffs were not awarded any compensation for their claims, eithegtarg or in

the form of additional services for G.M., they are not prevailing parties and aregiloledior
related attorays’ fees

V. ADA and Rehabilitation Act Claims

Plaintiffs complaints assert claims pursuantthe ADA and Rehabilitation Act, neither
of which had been raiseth the IDEA administrative proceedingsContraryto Plaintiffs’
contentions 11 CV 3034 Dkt49 at 32) Paintiffs mustexhaustheir administrative remedies for
anyfederal claims related to the education of disabled childiféine issues raised . .are those

the IDEA is intended to remedy.Gardner v. Uniondale Pub. Sch. Dif2§ CV 847,2008 WL
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468242, *8 (E.D.N.Y. Oct. 21, 2008seeCave v. E. Meadow Union Free Sch. Disii4 F.3d
240, 247(2d Cir. 2008) Polerav. Bd. Of Ed. of Newburgh Enlarged City S&@88 F.3d 478,
487 (2d Cir. 20@). This is true even iflpintiffs havenot advancedany claims under the IDEA
itself. SeeStropkay v. Garden City Union FreelSDist., 593 Fed. App’x 3740 (2014). Thus,

if the conduct or conditionsl&ntiffs complainof in their ADA and Rehabilitation Act claims
“are the type that the IDEA was intended to rem#uit is, related to the educational program
and accommodations of a disabled chddministrative remedies must be exhausted pribr to
commencing litigation M.A. v. New York Dépof Educ, 1 F. Supp. 3d 125, 1424 (S.D.N.Y.
2014) see Filaski v. NorthpottE. Northport Union Free Sch. Dist0O6 CV 1019, 2011 WL
1260156, at *3 (E.D.N.Y. Mar. 30, 2011Failure to exhast administrative remediafeprives
the Courtof subject matter jurisdictionCave 514 F.3d at 245.

The purpose of the exhaustion requiremianto “ prevent[]courts from undermining the
administrative process and permigh agency to bring its expertise to bear on a problem &s wel
as correct its own mistaké&s. Polera, 288 F.3d at 487 (quotingeldman ex rel. T.H. v. Sobol,
962 F.2d 148, 159 (2d Cif.992)). Even “[i]f the administrative process is not successful at
resolving the dispute, it will at least have produced a helpful record because adtonsis
versed in the relevant issues weldeao probe and illuminate those issues for the federal court.”
J.S. ex rel. N.S. v. Attica Cent. ScB86 F.3d 107, 13A3 (2d Cir. 2004). In limited
circumstaces, exhaustiomay be excused if a plaintiff can show that pursuing administrative
remedis would have been futilecColemanv. Newburgh Enlarged City Sch. DjE03 F.3d198,

205 (2d Cir. 2007) “To show futility, a plaintiff must demonstrate tHatdequate remedies are

not reasonably availabler that‘the wrongs alleged could not or would not have been corrected
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by resort to the administrative hearing procéssd. (quotingJ.G. v. Bd. of Educ. of Rochester
City Sch. Dist.830 F.2d 444, 447 (2d Cir. 1987)).

Plaintiffs do not dispute that they didnarticulatetheir ADA and Rehabilitation claims
in the administrative forum(Seell CV 3034 Dkt. 4%t 31-33.) Plaintiffs unexhausted\DA
and tle Rehabilitation Act claims athereforebarred from reviewf the issues complained of
are the type that the IDEAvas intended to remedy, ardilure to exhaust is not otherwise
excused.M.A, 1 F. Supp. 3d da@42-44. All of Plaintiffs ADA and Rehabilitation Actlaims
in thar two federal actionsconcern theadequacy of the educational sergicafferedby the
District, or Plaintiffs procedural IDEA rightsand therefore fall squarely within the ambit of the
due process hearings afforded by the IDEA&pecifically, Plaintiffs claim that the District
deprivedG.M. meaningful access to a FARW (1) insisting in January 2009 that G.M. return to
the District school ocontinue home tutoring, (2) failinp discharge itschild-find” obligation
in the 201611 school year; and (3) refusing reimburse parents for tuition and related ctists
bothyears (11 CV 303 Dkt. 1 99 70, 73-74, 78, 81-82; 12 CV 2603 Dkt. 1 1 80, 8284, 88
90-92) The issues raised by Plaintiffs are precisely the kinad theIDEA was intended to
address SeeCave 514 F.3d at 24%‘Parents are specifically entitled to request a due process
hearing in order to present complaints as ‘to any matter relating to the identifieatauation,
or educational placement of the child, or the provision of a free appropriate eduQati
(quoting 20 U.S.C8 1415(b)(6)(A)). mdeed, thdHO and SRO decisions discussed both the
District’s failure to fulfill its child-find obligation and whether it was required to reimburse
G.M.’s parentsfor tuition at St. John’s There was also a factualcoed developed at the
administrative level regardingvhether the District scbol or home tutoring program were

appropriate. $ee, e.9.10—-129 Tr. 377-80, Exs. 10—11, C.) These mttes, whichrelate to
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G.M.’s placement andleprivation ofeducationservices are within the provinceof the IDEA
and should have been exhaustleding the State’s administrative proceeding@ee M.A.1 F.
Supp. 3d at 145 (dismissing allegations that district removed student from clagpdoates
instruction in violation of ADA and Rehabilitation Act for failure to exhauBt)y. Greenwich
Bd. Of Educ.929 F. Supp. 2d 40, 50-51 (D. Conn. 2013) (finding that the plaintiff failedto
exhaustwhere theplaintiff did notassert discrimination claim, despite having argued the factual
basis for that claimin the administrative proceeding®ldessare v. Monroe—Woodbury Cent.
Sch. Dist. 820 F. Supp. 2d 490, 505 (S.D.N.Y. 2011) (finding exhausti@s necessary
“[blecause all ofPlaintiffs’ claims of discriminationrelate to the interplay between [the
student’s] disability and his educatign”

Plaintiffs do not explain how their claims are not redressable uhddéDEA, and instead
contendthat the District should be ffeclosed from mounting an exhaustion challehgeause
the District did not provide Plaintiffs with a procedural safeguards notice. (1303¥ Dkt. 49
at 33 (citing Dean v. SchDist. of City of Niagara Falls, N.Y615 F. Supp. 2d 63, #25
(W.D.N.Y. 2009)).) Certainly, exhaustion is excused in some circumstances where gaeats
not beeninformed of their IDEA rights.Weixel v. Bd. of Educ. of City of New Y,c287 F.3d
138, 149 (2d Cir. 2002)Dean 615 F. Supp. 2d at 72. In contrast to thoases, however,
Plaintiffs cannotclaim to have been unaware of their IDEA rights as a resudtngffailure to
provide notice. Cf. Weixe| 287 F.3d atl49 (Exhaustion will beexcused where.parents have
not been notified that [administrativejmediesvereavailable to them . . . because the failure of
the defendants to notify [them] of their procedural rights under IDEA ‘depriven[t of the
opportunity to take advantage of the procedural safeguards offered by the”stateeaintiffs

initiated three due process complaints and were represegtedunsel at two due process
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hearingsheld pursuant to the IDEA, butevertheless failed to articulatkeir discrimination
claims. Plaintiffs have alleged neotherfacts from which the Court can conclude that exhaustion
would have beefutile or should beexcused. Accordingly, Plaintiffs’ ADA and Rehabilitation
Act claims in these actionse., 11 CV 3634 and 12 CV 2608 dismissed’
CONCLUSION

For the foegoing reasonghe Districts motiors for summary ydgment (1 CV 3634
Dkt. 43; 12 CV 2603Dkt. 30) areGRANTED and Plaintiffs cross-motions for summary
judgment (1 CV 3634 Dkt.54; 12 CV 2603Dkt. 39) ae DENIED. The Clerk of Court is

respectfully requested to enter judgment and close these actions.

SO ORDERED:

/s/ Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated: SeptembeR8, 2015
Brooklyn, New York

12 The Court notes that Plaintiffs are pursuing ADA and Rehabilitation Act claime iretated

10 CV 5484 action, which focuses on the District’s actipnisr to G.M.’s enrollment at St.
John’s. As clarified in the oral argument in connection with the padigsimary judgment
motions, Plaintiffs’ disability discrimination claims in the 10 CV 5484 Amended Complaint
challenge the District’s failure to followsitsuicide prevention policy, and its decision to remove
G.M. from school without referring him to the CSE. The alleged discriminatory faduficlow

the District's own policy would not have been remedied by the IDEA hearing prooes)ea
failure torefer G.M. to a CSE at least arguably infected the IDEA proceedings byidgpri
administrators the ability to review evaluations which would have resulteddrGSE referral,

or by depriving Raintiffs the opportunity to presetheir claims. GeeThird SRO Decision at
12.) For these reasons amgsofar as Plaintiffs’ claims rest on these aBisjntiffs were not
required to exhaust them.
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