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Attorneys for the Defendants
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By: Douglas ERowe, Esq.
James A. Rose, Esq.
Sanjay V. Nair, Esq., Of Counsel

SPATT, District Judge.
On July 29, 2011, thelaintiff Michael Callari (“the Plaintiff’), individually and on
behalf of other persons similarly situatedmmencedhis action againghe Defendants

Blackman Plumbing Supply, Inc. (“BPS”), Richard Blackman (“Blackman”) aih Does #1—
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10. Pursuant to the Fair Labor Standards Act (“FLSA”), 29 U.S.C. 88 207 and@id6rork
Labor Law (“NYLL") Article 19 § 663, NYLLArticle 6 88190et seqand 12 New York Codes,
Rules and Regulations (“NYCRR”) § 142-2.2, the Plaintiff seeks to recover allaggutyd
overtime wages owed to him and all similarly situated persons who arettyesemere
formerly employed by BPS arat/any entities affiliated with or controlled by BPS, Blackman
and John Does #1-10.

On June 21, 2013, following the passing of Blackman, the parties entered into a
stipulation substituting Robert Manhein{@&lanheimer’)and Robert A. Tepedino
(“Tepedino), as CeExecutors of the Estate of Blackman, as defendants in this action, in place
and instead of Blackman. The Court “so ordered” this stipulation on June 24,18GikRlition,
on September 28, 2012, George Ruggerio (“Ruggerio”) aopted-a plainff. He is the only
optdin plaintiff in this action.

Presently before the Court isr@tion by BPS, Manheimer and Tepedino (collectively,
the “Defendants”jor summary judgmerdismissing the ComplainfThe Defendargtarguethat
summary judgment should be granted in thewof because (1) the Plaintiff was an exempt
employee under the FLSANd(2) the Plaintiff and Ruggiero’s federal claims are tinaered
and Ruggiero’s federal and state law claims were waived. The Defendantgatsthat the
Court should decline taxercise supplemental jurisdiction over the Plaintiff's remaining state
law claims and that, in any event, even if the Court did retain jurisdiction ofsbetbe
Plaintiff's collective allegations should be dismissed because the Plaingf fied fa class
certification or conditional certification and have now waived his right to do so.

As an initial matter, the Court notes that the Plaintiff, in opposition to the Defehdants

motion, included anlmostforty page attorney declaration containing factual allegaiions



addition to his twety-six page memorandum of law, in violation of this Court’s Individual Rule
VI1.B.i, which limits thelengthfor amemorandm of law in opposition to twentyive pages
Accordingly,as thePlaintiff hasattempéd to circumvent this Coug’rule on page limits by
supplementinghe Plaintiffs memorandum of lawvith the attorney declaratipthe Court

declines to consider the attorndgclaration. SeeGreat Atlantic & Pacific Tea Co., Inc. v.

Town of East Hampton, 997 F. Supp. 340, 346 n.1 (E.D.N.Y. 1998).

For the reasons set forth below, the Court grants the Defendants’ motion for summary
judgment as to the ot-Plaintiff Ruggierés claims, but deniethe Defendantsnotion for
summary judgment as to the PiiEf Callari’s claims.

. BACKGROUND

A. Underlying Facts Pertaining to the Individual Plaintiff Callari

The Defendant BPS is a company which sells plumbing, heating and cooling supplie
from retail and wholesale stores and locations. From 1989 until his last day of eraptpyuly
15, 2010, the Plaintiff was employed by BPS as an Assistant Branch ManaS'st\MBneoa
branch. While working as assistanimanagerthe Plaintiff wa a salaried employee aB&S
classified the Plaintiff as exempt from overtime compensaiiiegedlybased on his actual
duties and responsibilities at the Minebtanch.

The Plaintiff was originally hired by BPS in approximately May of 1981.hAtitme he
was hired, he was responsible for doing pricing, which he did for about two years, sletaly
moving over to sales. While working as an insdges representative, the Plaintiff would enter
sales orders that were placed over the phone. With resghetiacing of BPS’s products, the
prices were set in the computer and the Plaintiff did not have the ability toectieamy. In the

event a question about prices arose or someone was seeking a major price adpnsément



product the Plaintiff wouldgererally speak to the manageAs the Plaintiff explainedt his
deposition,
[i]f it was a pricing question and it was kind of a no brainer, then |
would help them with it. Iit got into a situation where it might
involve selling it at a very l@ price, if the manager was tnihere,
| would call purchasing or speak to somebody. Basically, to get
the okay for the price.
(Rose Decl., Exh. C, pg. 20-21.)

The Plaintiff also reviewed opened orders and pending orders, but only when the
manager wasat thereandhe only had limited authority to adjust an ordeurther, he attended
training sessions to increase his knowledge of the products that BPS wes 4€i$i other
responsibilities as a sale representative included processing returnsuagddsedits to
customers, so long as these transactions did not involve “an extraordinary amountiaf,inate
in which case the Plaintiff would have to consult with the manager first befareqating.

(Rose Decl., Exh. C, pg. 23.)

In addition, when te Mineolabranch was crowded with customers, the manager would
direct the Plaintiff to assist customers at the counter. On some occasionshevRérttiff was
working with relatively new salespersons, the Plaintiff would suggest to thesmesatespersons
that they assist those customers who were waiting to be helped. However, althagtehe
suggestions, the Plaintiff did not have authority over anyone in the Mineola brancineviibes
working as a salesperson.

The Plaintiff remained n sales until he became Assistant Branch Manfagehe
Mineolabranchin 1989. Just a few months pri¢o that time Andy Rothenbucher

(“Rothenbuchéj had bea brought in as manager and Mavolff (“Wolff”) as assistant

manager. As a result, tidaintiff advised BPS’s thegeneral manager KeviBossin(“ Sossiri)



that heintended tdeawe BPS because he believed he had deserved the assistant manager
position. HowevenWolff ended up leaving BPS after only two or three months because he did
not ge¢ along withRothenbucherSossinthenoffered the Plaintiff the job as assistant manager
to replaceéwolff, which the Plaintiff acceptedNo one was hired or brought in to take the
Plaintiff's place as a salesperson.

According to the Plaintiff, when Heecame assistant manadez,did not receive any
trainingin connection with his promotion. Moreover, he claims that his responsibilities
generally did not change once he became assistant manager exceRotterbucher was not
there. On thoseoccasios, thePlaintiff would handle cash reports for Rothenbucher, which at
the time were very small and simply involved clearing the drawveheck if they were over or
underin relation tothe previous ddyg sales Nevertheless, the Plaintiff could not makajor
decisionssuch as firing an employeeithout the manager therén those cases when the
manager was navailable, the Plaintiff would speak to tberporate officeabout the issue and
comply with their decision.

As the Plaintiffstated “my job [as assistant manager] was to help [the manager] out, but
sales were my number one job.” (Rose Decl., Exh. C, pg.1290is regard, the Plaintiff's
responsibilities increased in that he performed whatevergiabed tasks the manager asked of
him, even if thee tasks did not pertain to sales. The Plaintiff did not receive a pay increase
beyond the normal pay increase he received every year while inreaiesd he receive
letterhead or additional space at the Mineola bratdwever, he did receive busisesards for
the first time. On the business cards, his title was listed as assistant matagésointroduced
himself as the assistant managecustomers when they asked him who he was or what he was

doing.



Generally, the manager directéd employees sales with respect to their jobs. Only
when the manager was unavailaBlié the insidesalespeople come to the Plaintith this
regard for instance, the Plaintiff was only responsible for taking attendance foraheh when
the manager wanot there and when the manager returned, he would inform him of who was
excessively late to workiHe wouldalso review the time sheets of employees if the manager was
out sick or on vacation and notify the corporate office if there was a notatioreda®cto be
made, such as if the employee had worked overtime but it was not noted in the comgmirter sys
Moreover, if one of the employees had a serious emergency and there was nacheuwk twith
the manager, the assistant manager would give the employee permissanetedrly for the
day. Further, the Plaintifaskedthe employees who wanted to work on Saturday and set the
Saturday schedule.

With respect to disciplinen the rare occasidhatan employee behaved
unprofessionally with a customer and the manager was not there, the Plaintiff wolltbspea
employeeabout the matterfFurther, if he savan insidesalesperson selling a product for less
than he was supposed to or at an unreasonably high price, the Plaintiff would question the
employee about itTypically at the direction of the manager or when the manager was
unavailable, he also would advise the other employees to help one another out with sustomer
they were not busyp correct the prices of products if they made blatant erimenswe the
phone quickly; and to have any arguments in the back of the branch office outside of the earshot
of customers. However, the Plaintiff never issued verbal warnings to otheryemplnd he
had no authority to write upmployes or to hire or fire tem Rather, discipline was the sole

responsibility of the manager.



At his depositionthe Plaintiff explaied “when the manager was there, he would do the
supervising. But the assistant manager who usually was more experienckansvutr
guestions and so on and so forth.” (Rose Decl., Exh. C, pgN&¥@grtheless, whemanside
salesperson had a question about a custom or practice of the branch, he “normaliyttetkfe
manager unless the manager was busy” in which case then they would speakdisttrd as
manager. (Rose Decl., Exh. C, pg. 3The Plaintiff expressed frustration that the salespeople
did not respect him or treat him in the same way as the manager and that he had icudte diff
in controlling the employees when the manager washeos.

The manageandoperations we also in charge of making sure the grounds were clean,
maintainingthe signage in the building, snow removal and making sure the lighting was proper
in the building. On the other hand, the Plaintiff, althotighassistant manager, had no such
responsibilitiesand would only report to the manager if there was a problem of that nature that
needed to be fixedFurther, the Plaintiff would advise the manager if he thought the branch was
not staffed properly, but it remained the manager’s duty to contact corporatatiigienal
personnel for the branch. However, other employees of the branch also advised tfer mana
about the branch being understaffed.

Although the Plaintiff asserted that his duties did ngni§icantly change once he
became assistant manager, he did testify as to a few new responsibilitiedieitthe was
tasked as a result of the positidfor examplepnly the Plaintiff, as assistant manager, and the
manager had the power to void tickets, which was in effect voiding a pending salastivans
Moreover, the Plaintiff, along with the manager and the head of operations, was t@sgonsi
opening and closing the Mineola branch. This involved opening and closing the door; shutting

off and turning on the alarm; and turning on and off the lights. Only the Plaintiff, the manager



and two other people had a key to the Mineola branch. In addition, the Plaintiff, the manager
and head of operations had #larm code for the branch’s securifgstem as well as the alarm
code for the BPS warehouse located across the.stEegployees who worked in the branch’s
showroom also had the alarm code for the branch, but not the one for the warehouse. In the
event the branch’s alarm went off, tHaren company would always call the manager first, but if
he was not available, they would then call the Plaintiff. However, the Plainkyfthad the
responsibility of receiving the calls from the alarm company for aboutaworde years in the
mid-1990s.

Further, only the Plaintiff, the manager and the head of operations had the combination to
the branch’s safe. After opening the branch, the Plaintiff would open up the safée@odttthe
two cash drawers. Generally, just the Plaintiff and the gemaandled the cash drawefhe
safe would remain closed during the working day.

The Plaintiff worked with Rothenbucher for about four years aiiiut the early990s.
When Rothenbuchéeft, Tony DiCarlo (“DiCarlo”) became manager of the Mineola branch and
served asnanager for seven yearshe Plaintiff remained the assistant manager and his job
responsibilities mostlgid not change. In this regardsloasic duties stillelated to sales,
although occasionally DiCarlo would ask the Plaintiff to do inventory, which involved
organizing the branch’s products and tagging the items so that they could be propedyaplhc
stored Sometimes an employee who worked atoitsgch office’scounter or in the stock room
would assist the Plaintiff witthe inventory.Also, with respect to customer service, if a
customer complained to him about one of the inside salespeople, the Plaintiff woulcbspeak t

employee and then deal with the customer himself.



In about 1996 or 1997, DiCarlo was replaced as the Mineola branch manager by Joey
Cullen (“Cullen”). The Plaintiff worked wittCullenfor approximately five or six years. At the
time Cullen became manager, the Plaintiff had wanted to be manager, althoughkrhe ne
verbalized it. During Cullen’s time as nmager, in about 1997, the Plaintiff helped him maintain
proper inventory levels at the Mineola branch by making line point entries in the emput
system requesting additional quantities of products in whichrdrech was running lowThe
Plaintiff was ot aware of any of the sales employees making line point entries.

Cullen eventually left as manager and Mike Horizon (*Horizon”), who had been dg insi
salesperson, replagd@im. Thereafterabout 2003 or 200&£dward Cuff (“Cuff’) became
manager Cuff had previously worked for BPS’s purchasing department and ended up serving as
manager for the Mineola branch for three years. By the time Cuff cammanaraager, the
Plaintiff no longer wanted to be manager because the job had become “vediffiary.”

(Rose Decl., Exh. C, pg. 53-54.)

In this regard, bginning inabout 2000, the Mineola branch did not have enough
personnelnd many of the employees they did have were rEws, there was “less people and
more and more responsibility was thrown on the manager’s shoulders.” (RoseERlecC, pg.
54.) The Plaintiff’'s position was also impacted by the shortage of personnel. Fmiexa
although he was entitled to a one-hour lurthl, Plaintiff often ate lunch at his desk so that
could continue working, since the branch was so busy.

The Plaintiff's responsibilities as assistant manager remained the same uwiheag
manager. The Plaintiff continued to basically do sales, but was there to a$siet @hatever
tasks he nek=d to be done. While the Plaintiff felt that Cuff ran the Mineola branch well, he

disagreed with Cuff's philosophy on pricing. More particularly, Cuff turned to BPS'’s



purchasing department for questions of pricimbile the Plaintiff believed that &y should
instead be looking to the competition and the market in order to determine pricing.

When Cuff was manager, opt-in Plaintiff Ruggiero, who was an inside salespetisen at
time, was terminated as an employee of BRScording to the Plaintiff, ta decision to fire
Ruggiero was not the manager’s, but came from the corporate office. Cuff came torttieé Pl
and told him that he thought the corporate office’s decision to terminate Ruggrefitsyment
was “terrible.” (Rose Decl., Exh. C, pg. 181.) The Plaintiff thought the decision m&8,”
because Ruggiero had twenty-five years of experience. (Rose Decl., Exh. C, pyVvhda the
Plaintiff admitted that Ruggiero had a few drawbacks with respect teeangwihe phones,
which he conveyed to Cuff, the Plaintiff did not feel that he deserved to be fired.

Neither the manager nor the Plaintiff participated in the decision to fire Raggie
However, both were present when Ruggiero was terminated. In this régéitdhe Plaintiff
and Ruggiero met in Cuff’s office and Cuff informed Ruggiero that he had been fired. The
Plaintiff described the meeting as “a terrible emotion thing for . . . ewdylbecause the three
of them were friends and neither Cuff nor the Plaintiff had anything to do with tlsodeas it
came from the corporate office. (Rose Decl., Exh. C, pg. 18iRgJe it was such a difficult
meeting the Plaintiff explained that he was in the room when Cuff notified Ruggiero to support
both Cuff and Ruggiero.

Also when Cuff was manager, the Plaintiff'&efrd and fellow employee at the Mineola
branch, Pat Montana (“Montana”) was promoted to sales. Montana started his eemplaym
the Mineolabranch inthe warehouse and then worked in the back doing stock and at the counter
before moving to salesAccordng to the Plaintiff, he mentioned to Cuff that Montana was

interested in working in salesd probably expressed to Cuff that he thought he had the right
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skill sets to learn to be a good inside salesperson. Nevertheless, thef Bsptiithat he negr
recommended Montana for a promotion to Cuff. Rather, Cuff had liked Montana and therefore
decided to promote him to sales. The Plaintiff claims he never made any reconionsrida

the manager about who shoué&teive a promotian

Montana didhot have a lot of experience in sales when he startediaside
salesperson, arduff sat him next to the Plaintiff, who trained him in sales and how to sell the
different products offered by BPS. In additidme Plaintiff taught Montana how tcomplete
the papework for sales.Ruggiero also helped train Montana. Montana is the only employee
that the Plaintiff recalls training.

Cuff eventually left the MineolarBnch to manage the Huntington Branch and Paul
Monahan was brought in to serve as manager for the Mineola branch. Again, th&#&laint
duties and responsibilities as assistant manager did not change and he wdsedrdgst when
the Cuff was not there. (Rose Decl., Exh. C, pg. 6loyvever, because the branch had less staff
and also less empienced staff, more customers came to the Plaintiff and the Plaintiff was
constantly on the phone making salésthis regard, the Plaintiff estimated that at the time,
there weremore thanten people working at the Mineola branch, including saleeamloyees
working at the counter, in the office and in the warehouse.

While Monahan was manager, Wenessed the Plaintiff getting intodisagreement with
another employee, Eric Finger (“Fingeriyho worked in operations. According to the PIl&inti
he and Finger “had a personality claahd would engage in verbal arguments, because Finger
had a lack of respect for hinfRose Decl., Exh. C, pg. 1864s a result, the Plaintiff talked to

Monahan about Finger and Monahan, in turn, addressedubgan with Finger.
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In or about 2009, the United States Department of Labor (“DOL”) launched an
investigation into BPS’s labor practices. In this regard, on March 11, 2009, the DOldaudite
BPS, which resulted in BPS entering into a written agreement with the DOL tepiain
employees back wages that were owed to them pursuant to a payment schedalg seabw
the DOL. (Schneider Decl., Y 2.) However, on or about June 11, 2009, the Plaintiff declined to
accept the settlement offered by BPS pansuo its agreement with the DOL. (Schneider Decl.,
118.)

On July 15, 2010, after giving threeenth’s notice, the Plaintiff retired from his job with
BPS. Apparently, BPS intended to replace the Plaintiff as assistant manadjes, Phatintiff
never trained anyone to replace him when he left. At the time he retired, thdfRlaisiti
receiving an $80,000 salary for working a work week in excess of forty hours. Withiyears
of his retirement, the Plaintiff worked approximatéfty hours a wveek, which was abotive
days a week, ten hours a day, from 7:00 a.m. to 5:00 p.m. The Plaintiff also weoked
Saturdays per month. As for his lunch hour,tageglabove, the Plaintiff never took his one-
hour lunch, but instead would take a twenty minute or half hour break to have his sandwich in
the back

On July 29, 2011 he Plaintiff commenced this collective actititigation by filing a
Complaint in this Courvn behalf of himself individually and others similarly situat€xh April
30, 2012, in conection with the Plaintiff's motion to compel responses to interrogatories, the
Plaintiff filed a declaration in which he stated “[i]n spite of the [DOL] invesioga the
Defendants continued to misclassify me and other inside sales and custovics
representatives as exempt from overtime eligibility and further, | andhke imilarly situated

employees continued to work in excess of forty (40) hours per week, but we were not paid
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overtime.” (Dkt. No. 16-3, § 8.Further, the Plaintiff indicatetthat he was “the above named
Plaintiff in this action.” (Dkt. No. 16-3,  1.) Thereafter, on April 22, 2013, the Plaintiff
formally filed his consent to join the collective action that he had brought.

B. Underlying Facts Pertaining to Optin Plaintiff Ruggiero

Ruggiero is a former employee of BPS. He has approximately feang pf experience
in the plumbing supply industry, which included his time at BPS as well as workingtaea
plumbing supply company befoj@ning BPS. In about 1995, Ruggieroegan his employment
with BPS as an inside salesperson and was assigtieel Queens Village brancht the time,
the manager there was Steven Klein (“Klein”), wRwggiero worked under for about five years.
Following Klein, in 2000Derick Price (“Price”) became the manager of the Queens Village
branch andRuggiero received the title of assistant managerassistant managdtuggiero
worked with Price for aboutvo years.

In December of 2002, Ruggiero asked for a transfer because he wasfokssaith the
additional obligations he had as assistant manager. In this regard, he was tinappyas
frequently required to stay past 5:00 p.m. in order to close the Queens Village é&vanc
though he was not receiving additional compensabothiat time He was also unhappy in that
he hado take phone calls from the alarm security company in the early hours of thegnornin
which he found disruptive to his private life and family.

Thus, after working at the Queens Village branch for apprdeimaeven years,
Ruggierowas transferred tthe Mineola brancland designated an inside salesperson. When he
first started therghe Mineola branch had thirteen employe€sillen was the managevhile
RuggieroandHorizon held sales position#n addition, according to Ruggiero, the Plaintiff also

held a sales position, even though he had the title of assistant manager. Everduaby, Was
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promoted to manager and Montana replaced him as an inside salespdtsohlorizon, Cuff
became manager.
For most of his timat the Mineola branch, Ruggienmrked five days a weekom 7:00
a.m. to 5:00 p.m. He also worked Saturdays, from 8 a.m. to 12:00 p.m. As to lunch, Ruggiero
was unable to take an hour or even a half hour to go out for luntapeerally ate his lunch at
his desk. Ruggiero took no breaks during the day. However, beginning in January of 2009,
Ruggiero was told to take a half hour for lunch and to start at 7:30 a.m. instead of 7:00 a.m.
Nevertheless, despite being told to take a half hour for lunch, Ruggiero claim®thdtonly
takefive to ten minutes for lunch.
Ruggiero was one of about three employees at the Mineola branch who was doing inside
sales, along with the Plaintiff and Montartdis primary duty wassalesman” as well as
“cashier, counterman, yard man, customer relations [and] sweepl[ing] the fl@&sé Decl.,
Exh. D, pg. 51). In this regard, his responsibilities included
doing quotes, customer takeoffs, contacting with engineers on
different poducts, doing sizings, rough layouts for cast iron,
layouts for bathrooms, time to time r&agl blueprints and getting
the resuls for the tradesmen and dealing with the salesmen, the
outside salesmen from the manufacturers who come in to see us . .
. clean[ing] up the bathroom[,] . . . work[ing[ at the counter, . . .
[and] as material was sold, if needed, [going] out to the yard and
help[ing[ get the material for the customers.

(Rose Decl., Exh. D, pg. 18.)

Ruggiero did not open or close the branch; have the combination to themaaf&in
sales records for the branch; have any involvement in maintaining inventely, issue rebate

refunds; have the ability to void tickets for pending ordeasdle employee complaints, daily

cash receipts or ediéports or direct superviser disciplineother employees at the Mineola
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branch. He also was newagsignated as a representative for the Mineola branch to any alarm
company.

While Ruggiero had access to the Mineola branch computer system, hisveasess
limited to viewing“the inventories, sales tickets, processing the orders, processing quotations
[and net costing on product.” (Rose Decl., Exh. D., pg. 23.) Unlike the Plaintiff, he could not
void tickets or access to cash repotf€Ruggiero had a customer who wantedckdt voided, he
would go to the manager or the Plaintiff and explain the situation so that they woulleroid t
ticket. Similarly, if Ruggiero felt a customer should receive a price awkgundt Ruggiero would
bring upthe issuawvith the manager, who would make the adjustment but only if he agreed with
Ruggiero that it was appropriate. Sometimes Ruggiero would speak to the fRleshabout
the price adjustment and then the two of them would bring it to the manager for finalepprov
With respect taeturns on cash sales, the Plaintiff was able to perform those transactisal,him
but was expected to get approval from either the manager or the Plaintiff defogeso.

Refunds, price adjustments and the voiding of tickets occurred on a dailptihsMineola
branch.

Ruggiero would also bring inventory shortages to the attention of the manager and the
Plaintiff so they could contact the corporate office about restoclingher,he gave the
manager and the Plaintiff his input as to the merchandise that should be sold and thegjuantiti
needed. However, most decisions concerning products came from the corporatdroffice
addition, e handled customer complaints and warrantee claims. Regarding the warrantee
claims, Ruggiero filled out formfer the manufacturer, contacted the manufacturer to get its
approval before sending the material back and replacing the material for theesusiarggiero

was permitted to perform this task without approval from management. Moreover, Ruggler
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authority to make decisions with regard to defective merchandise. This auimaoived
contacting the manufacturer and informing it about the product; explaining how thetpraguc
defective;and giving the manufacturer the product’s serial number. Ruggiero would then wait
for the manufacturer’s decision.

Ruggiero’s last day working at the Mineola branch was March 9, 2009, when he was laid
off due to alleged economic reasons. In this regard, &wffthe Plaintificalled Ruggiero into
Cuff's office, where Cuff informed Ruggiero that his employment with BPS had been
terminated. Thie meeting lasted about fifteen minute&fterward, Ruggiero contacted the
corporate office to requeseverance pay, as well as his vacation paywas eventually told
that he would receive neither. At the time of his termination, Ruggiero had worked for the
Mineola branch for about six years and was earning a weekly salary of $1,400.y&att2008,
his salary had been $1,365. In the last six years of his employmeet/draeceived overtime
nor did hereceivecompensation for his weekend hours.

Ruggiero questioned whether the economic reasons were justified, becausea wigdak
of his lay-off, BPS purchased a three-branch supply house located in New Jgsago felt
that BPS was discriminating against him due to his @gesuch, Ruggiero brought a complaint
first to the New York State Unemployment Board and toethe New York State Labor Board.
While the Labor Board investigated Ruggiero’s complaint, the Unemploymend Bpproved
Ruggiero’s request for unemployment benefits. Then, in about April or May of 2009eRugg
learned that BPS was being investigdtgdhe DOL in connection to back wages it allegedly
owed to the salespeopkncethey were not suppodeo be considered salary employees.

Ruggiero ended up receiving two checks in connection to the back wages he was

allegedly owed by BPS. First, he received a check in the amount of approxigv&slfrom
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the New York State Labor Board, which was sent to him in the mail. Second, on August 7,
2009, as a result of the DOL investigation, he received a check in the ash&ari90.1Xrom
BPS. Ruggiero went to BPS'’s office in Bayport to pick up the check BB&human resource
employees Sue Cook (“Cook”) and Mark Schneid®8chneider”). Before receiving the check,
Ruggiero signea WH-58 Form entitledReceipt for Payment of Lost or Denied Wages,
Employment Benefits, or Other CompensatiotWd -58 Form’). TheWH-58 Formincluded a
“NOTICE TO EMPLOYEE WINDER THE FAIR LABOR STANDARDS ACT,” which stated

Your acceptance of back wages due under the Fair Labor

Standards Act means that you have given up any right you may

have to bring suit for back wages under Section 16(b) of that Act.

Section 16(b) providethat an employee may bring suit on his/her

own behalf for unpaid minimum wages and/or overtime

compensation and an equal amount as liquidated damages, plus

attorney’s fees and court costs. The statute of limitations for Fair

Labor Standards Act suits ngges that a suit for unpaid minimum

wages and/or overtime compensation must be filled within 2 years

of a violation of the Act, except that a suit for a willful violation

must be filed within 3 years of the violation. Do not sign this

receipt unless yoactually have received payment of all back

wages due.
(Rose Decl., Exh. F.) However, Ruggiero claims he did not read the document lggforg isi
Ruggiero kept the money from both checks.

In or about September 20, 2012, Ruggiero consented to join the collective action that had
been brought by the Plaintiff. Ruggiero seeks to collect unpaid wages and damagde fr
Defendants. In addition, on October 25, 2013, in connection with the Plaintiff’'s opposition to
the Defendants’ motion for summary judgmenigBiero fled a declaration in which resserts
thatby signing theVH-58 Formhedid notwaive his rights to bring a lawsuit against them for

overtime wages, liquidated damages and attorney fees. (Ruggiero Decl., &g}, Rthough

he did not assert this during his deposition, Ruggiero argues that prior to sigrikiblt6@
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Form, he was not informed of his rights and remedies umeeFLSA and that his signature was
obtained by fraud and coercion on the part of BPS. (Ruggiero Decl., 1 3.) In this hegard
alleges that Cook and Schneider misrepresented his options in that they advised lém tha
should take the check because he would receive nothing otheraderther claims that he
never received a copy of théH-58 Form. However, according tol8wider, he gave a copy of
theWH-58 Form to Ruggiero on the date he signed it. (Schneider Decl., { 13.) He also denies
making any misrepresentations to Ruggiero.

[I. DISCUSSION

A. Legal Standard on a Fed. R. Civ. P. 56 Motion for Summaryudgment

It is well-settled that a motion for summary judgment under Fed. R. Civ. P. 56 may be
granted by the Court only if the evidence presents no genuine issue of mateaabféthe

moving party is entitled to judgment as a matter of law. Fed. R. Civ. Be&&ls@nderson v.

Liberty Lobby, Inc, 477 U.S. 242, 250, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986) (“Rule 56(c)

provides that the trial judge shall then grant summary judgment if there is nogessuie as to
any material fact and if the mimg party is entitled to judgment as a matter of lawsalahuddin
v. Goord, 467 F.3d 263, 272 (2d Cir. 2006) (“Summary judgment is appropriate where there
exists no genuine issue of material fact and based on the undisputed facts, the mtyiag par

ertitled to judgment as a matter of law.”) (quotiDtAmico v. City of New York, 132 F.3d 145,

149 (2d Cir. 1998)) (internal brackets omitted). However, the Court must endeavor to ri¢solve a
ambiguities and draw all reasonable inferences in favor of the party opposing it fimot
summary judgmentAnderson, 477 U.S. at 247-48.

Once a party moves for summary judgment, the non-movant must come forward with

specific facts showing that a genuine issue exists to avoid the motion beireggk&iesst Fair
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Elec. Contractors v. Aetna Cas. & Surety. &8 F.3d 61, 63 (2d Cir. 199&ee alsdVestern

World Ins. Co. v. Stack Oil, Inc922 F.2d 118, 121 (2d Cir. 1990) (quoting Fed. R. Civ. P.

56(e)). Typically, a genuine issue of material fact exists onlyné&sonable jury could return a

verdict for the nonmoving party.” Anderson, 477 U.S. at 3é8Vann v. New York City, 72

F.3d 1040, 1049 (2d Cir. 1995). In addition, mere conclusory allegations, speculation or

conjecture will not avail a party resisting summary judgm&sateKulak v. City of New York

88 F.3d 63, 71 (2d Cir. 1996).

B. Leqgal Standard under the FLSA

The FLSA sets minimum requirements for wage and overtime payments and prohibits
employment for more than a specified number of hours per week without proper overtime
compensation. 29 U.S.C. 88 201-13. In particular, an employee who works in excess of forty
hours a week must be compensated for each hour worked in excess of forty houre“abt ra
less than one and om&lf times the redar rate at which he is employedld. at § 207(a)(1).
However, certain employees, including those who are employed in “a bona fideiexec
administrative, or professional capacitsg/e exempt from this overtime compensation
requirement.ld. at 8 218a)(1). Nevertheless,'because the FLSA is a remedial act, its
exemptions . . . are to be narrowly construed,” and the burden rests on the employer toaprove t

a particular employee is exempt from the’acequirements.”_Havey v. Homebound Mortgage,

Inc., 547 F.3d 158, 163 (2d Cir. 2008) (quoting Martin v. Malcolm Pirnie, Inc., 949 F.2d 611,

614 (2d Cir. 1991)).
The FLSA does not define the terms “executive,” “administrative,” or “prizfieak for
purposes of the exemption, but directs the Secretary of Labor to do so by regulation. 29 U.S.C

§213(a)(1). The Secretarg regulations have the force of law, and are generally given
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controlling weight. SeeAuer v. Robbins, 519 U.S. 452, 461, 117 S. Ct. 905, 1&dL2d 79

(1997) (“Because the salabgasis test is a creature of the Secresaown regulations, his
interpretation of it is . . controlling unless ‘plainly erroneous or inconsisteitit the

regulation.”) (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 359, 109 S.

Ct. 1835, 104 LEd. 2d 351 (1989)).
Relevant hereynder the regulations promulgated by the DOL,

[tlhe socalled executive exemption alleviates employers from the
overtime requirements of the labor laws for employees (1) who are
compensated on a salaried lsasi a rate no less than $455 per
week; (2)whose primary duty is management of the enterprise in
which the emjpyees areemployed or of a customarily recognized
department or subdivision thereof; (3) who tasarily and

regularly directthe work of two or more other employees; and (4)
who possess the authority to hire or fire other employees or whose
suggestions and recommendations as to the hiring, firing,
advancement, promotion or any other change of status of other
employes are given particular weight.

Inderqit v. Rite Aid Corp., No. 08 Civ. 9361 (JPO), 2013 WL 5380253, at *3 (S.D.N.Y. Sept. 26,

2013) (quoting 29 C.F.R. § 541.100(a)(®) (internal brackets and quotation marks omitted).

SeealsoMullins v. City of New York, 653 F.3d 104, 107 (2d Cir. 2011)lanagement” is

defined by the DOL regulations as including

activities such as interviewing, selecting, and training of
employees; setting and adjusting their rates of pay and hours of
work; directing the work of employees; maintaining production or
sales records for use in supervision or control; appraising
employeesproductivity and efficiency for the purpose of
recommending promotions or other changes in status; handling
employee complaints and grievances; disciplining employees;
planning the work; determining the techniques to be used;
apportioning the work among the employees; determining the type
of materials, supplies, machinery, equipment or tools to be used or
merchandise to be bought, stocked and sold; controlling the flow
and distribution of materials or merchandise and supplies;
providing for the safety and security of the employees or the
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property; planning and controlling the budget; and monitoring or
implementing legal compliance measures.

29 C.F.R. § 541.102SeeMullins, 653 F.3d at 107.
As to the “administrative exemption,” FLSA’s overtime requirements do not apply

those employees who (1) are compensated on a salary or fee basis
at a rate no less than $455 per week; (2) whose primary duty is the
performance of office or nemanual work directly related to the
management or general business operations of the employer or the
employets customers; and (3) whose primary duty includes the
exercise of discretion and independent judgment with respect to
matters of significandgg

Indergit 2013 WL 5380253, at *3.

In addition, the DOL regulations “also provide for a ‘combination exemption,” which
applies to those employees who ‘perform a combination of exempt duties as set fioeth i
regulationg]’ ” 1d. (quoting 29 C.F.R. 8§ 541.708Mn this regard, “employees whose primary
duty involves a combination of exempt administrative aredrgx executive work may qualify
as exempt workers, despite the fact that their duties fit neatly within neithexettigiee nor the
administrative exemptioh.Id.

According to the DOL Regulations, “[t]he term ‘primary duty’ means the g@hcmain,
major or most important duty that the employee performs.” 29 C.F.R. § 5{4).700
determining whether the exempt work is the employee’sggirduty, factors that can be
considered are (1) “the relative importance of the exempt duties as cdnmidrether types of
duties”; (2) the amount of time spent performing exempt work”; (3) the emptogaative
freedom from direct supervision”; aif8) the relationship between the employealaiy and the

wages paid to other employees for the kind of nonexempt work performed by thgesripld.

SeeClougher v. Home Depot U.S.A., Inc., 696 F. Supp. 2d 285, 290 (E.D.N.Y. 2010). With

respect to tira spent performing exempt work, while “employees who spend more than 50
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percent of their time performing exempt work will generally satisfy the primagy du
requirement[,] [tJime alone [ ] is not the sole test” and exempt employedsno¢ spend more
than50 percent of their time performing exempt work.” 29 C.F.R. § 541.700(b). “The question
of what an employee’duties arés one of fact, but the question of whether those activitas’

into an FLSA exemption is a question of [avKlein v. Torrey Point Group, LLC, No. 12 Civ.

1190(KPF), 2013 WL 5761401, at *3 (S.D.N.Y. Oct. 23, 2013) (quoting Chenensky v. New

York Life Ins. Co, No. 07 Civ. 11504(WHP), 2010 WL 2710586, at *2 (S.D.N.Y. June 24,

2010)).
Of importance, with respect to assistannhagers, the DOL Regulations provide the
following guidance:

assistant managers in a retail establishment who perform exempt
executive work such as supervising and directing the work of other
employees, ordering merchandise, managing the budget and
authoriazng payment of bills may have management as their
primary duty even if the assistant managers spend more than 50
percent of the time performing nonexempt work such as running
the cash register. However, if such assistant managers are closely
supervised andarn little more than the nonexempt employees, the
assistant managers generally would not satisfy the primary duty
requirement.

29 C.F.R. § 541.700(c).

A plaintiff bringing a claim for overtime compensation under the FLSA must do so
“within two years ater the cause of action has accrued, unless a plaintiff can show that a
defendant’s violation of the [FLSA] was willful, in which case a thyear statute of limitation

applies.” Solis v. SCA Restaurant Corp, 938 F. Supp. 2d 380, 393 (E.D.N.Y. 29113y @9

U.S.C. § 255(a)). “Courts have held that for the purposes of establishing the statute of
limitations under the FLSA, a new cause of action accrues with each pajldayrfg an

allegedly unlawful pay period.” Lee v. ABC Carpet & Hgr286 F.R.D. 23, 199 (S.D.N.Y.
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2006);see als®@9 C.F.R. § 790.21(b)[A] cause of action under the Fair Labor Standards Act

for unpaid minimum wages or unpaid overtime compensation and for liquidated damages
‘accrueswhen the employer fails to pay the required compensation for any wdklatdiee
regular pay day for the period in which the workweek ends.”).

With respect to the thregear statute of limitatiori[f] or an employer’s actions to be
willful, the employer must haveither known or showed reckless disretyéor the matter of

whether its conduct was prohibited by the FLSA. (quoting McLaughlin v. Richland Shoe

Co., 486 U.S. 128, 133, 108 S. Ct. 1677, 108d..2d 115, (1989)(internal brackets omitted)

“Plaintiffs bear the burden of proof on the issue of willfulnegSolella v. City of New York,

No. 07 Civ. 6312(LAP), 2013 WL 6331725, at *13 (S.D.N.Y. Dec. 5, 2013) (citing Young v.

Cooper Cameron Corp., 586 F.3d 201, 207 (2d Cir.2009)¢.question of willfulness is

generally left to the trieof fact. Solis 938 F. Supp. 2d at 3gBollecting cases).
However, “[c]ollective actions under the FLSA,” like the present case, “haoeasp
requirements for determing when each individual plaintiff shall be deemed to have commenced

his or her acon[.]” Colella v. City of New York, 2013 WL 6331725, at *13. In this regard, 29

U.S.C. § 256 provides that an FLSA action

shall be considered commenced in the case of any individual
claimant [ ] (a) on the date when the complaint is filed, if he is
spedfically named as a party plaintiff in the complaint and his
written consent to become a party plaintiff is filed on such date in
the court in which the action is brought; or (b) if such written
consent was not so filed or if his name did not so appedineon
subsequent date on which such written consent is filed in the court
in which the action was commenced.

See alsc€Colella, 2013 WL 6331725, at *13; Whitehorn v. Wolfgang’'s Steakhouse, Inc., 767 F.

Supp. 2d 445, 449 (S.D.N.Y. 2011)r(“a collective actin suit such as this, the statute of

limitations period continues to run with respect to each potential plasntidflective action
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claim until that plaintiff files the written consent form opting into the JuitDespite this, “the
court may apply eqtable tolling ‘as a matter of fairness where a [party] has been prevented in
some extraordinary way from exercising his rights.” Whitehorn, 767 F. Sup.. 2d at 449 (quoting

lavorski v. United States I.N.S., 232 F.3d 124, 129 (2d Cir. 2000)

Further, an employee waives his right to sue under the FLSA when “(a) [ ] theyespl
agree|[s] to accept payment which the Secretary of Labor determines to be dojethatitiiere

be payment in full, and both elements must be satisfied independedtigrigfand_iang v.

Café Spice SB, Inc911 F. Supp. 2d 184, 198 (E.D.N.Y. 2012) (quofagada v. Banco Indus.

de Venezuela, C.ANo. 10 Civ. 0883(SHS), 2011 WL 519295, at *9 (S.D.N.Y. Feb. 15, 2011)).
In this regard, 29 U.S.C. § 216(c) provides thilte’ Secetary is authorized to supervise the
payment of . . . the unpaid overtime compensation owing to any employee or employees under
section 206 or section 207 of this title, and the agreement of any employee to acikept s
payment shall upon payment in full constitute a waiver by such employee of anlyerigiaty

have under subsection (b) of this section to such . . . unpaid overtime compensation and an

additional equal amount as liquidated dam&dg&ge alsZhengfang Liang911 F. Supp. 2d at

198. “[C] ourtsthat have determined that a plainsfFLSA claims were waived pursuant to a
DOL settlement have found that the waiver occurred pursuant to plaiméfeipt of a WH58
form, which contains explicit waiver language, or a similar form containinlicexwaiver
languagé. Id. at 198—-99collecting cases).

C. As to Whether the Opt-In Plaintiff Ruggiero Waived his Rightto Sueunder the FLSA
and the NYLL

The Court first addresses whether Ruggiero has waived his right to partinigzise
collecive action. In this regard, on August 7, 2009, he accepted a checkhizddefendanttor

unpaid overtime compensation as part of a DOL settlement. When collectoigehisat the
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BPS corporate office in Bayport, he sigreetVH-58 Formwhich clearly stated that by accepting
the check, he had “given up any right [he] may have to bring suit for back wages'thed
FLSA for “overtime compensation and liquidated damages, plus attorney’ sxtkeswat costs.”
(Rose Decl., Exh. F.Jhe WH58 FormfurtherwarnedRuggiero not to sign it “unless [he]
actually [ ] received payment of all back wages due.” (Rose Decl., Exh. F.) Naessth
despite this clear notice, Ruggiero signedwhd-58 Form, accepted the check froime
Defendantsand kept the may from the check.

In the Court’s view, nder these circumstancéd ggiero has waived his right to sue
under the FLSA. Indeed, the evidence before the Court establishes that Ruagjieejd] to
accept payment which the Secretary of Labor determipef] due” and tht Ruggiero

received full payment from BPZhengfang Liang911 F. Supp. 2d at 198-%arada2011

WL 519295, at *9. The evidence further establishes that Ruggiero signed the WH-58A%0rm
suggested above, the signing of a \W8iform, pursuant to a DOL settlement and which
contains explicit waiver language, is sufficient to constitute a waivarxcordance with 29

U.S.C. § 216(c).SeezZhengfang Liang911 F. Supp. 2d at 198-99.

Moreover, while Ruggiero now argusa selfserving declaration that he was coerced
into signing the WHs8 Form,he did not assert this during his deposition éuedge is no

evidencean the summary judgment record to support his clgdeeQuiles v. City of NewYork,

No. 11 CIV. 5613(FNj, 2013 WL 5744322, at *14 (S.D.N.Y. Oct. 23, 2013) (quoting Hayes v.

N.Y.C. Dep't of Corr., 84 F.3d 614, 619 (2d Cir. 1996)}\] party may not create an issue of

fact by submitting an affidavit in opposition to a summary judgment motion that, Isgiomor

addition, cantradicts the affian$ previous deposition testimony.8ee alsd-ranco v. Ideal

Mortg. Bankers, Ltd.No. 07-CV-3956 (JS)(AKT), 2011 WL 317971, at *9 n.8 (E.D.N.Y. Jan.
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28, 2011) (ft is well-settled that a party cannot create a genuine issue of material fact by
submitting a selserving declaration that contradicts prior deposition testimpngs such, the
Court grants summary judgment in favor of the Defendants as to Rugdie®?sclaims and
dismisses Ruggiero as an aptplaintiff in the FLSAcadlective action.

However, the Court finds that Ruggiero has not waived his right to bring a claim under
the NYLL. This is because the W58 Form only contains a waiver with respect to FLSA
actions; it says nothing about state law actiofiserefore, tk Court declines to dismiss
Ruggiero’s NYLL claim on this ground.

D. As to Whether The Plaintiff's FLSA Claim isBarred by the Statute of Limitations

Having dismissed Ruggiero’s FLSA claon the basis of Ruggiero’s waiver, the Court
will now consider vinether the Plaintiff's FLSA claim is tirdearred. In this regard, on July 15,
2010, the Plaintiff retired from his job with BPS. Thus, in order to bring a colledfiema
under the FLSA two-years statute of limitations, the Plaintiff was reqditonot only file a
complaint but to also file his written consent form by July 15, 2@&:Gonzalez v. El
Acajutla No. CV 04-1513(JO), 2007 WL 869583, at *5 (E.D.N.Y. Mar. 20, 200iM€“case
law, like the statute itself, requires named plaintiffs as well as others to subrntita wonsent
to join in a collective action under the FLSA, and is not satisfied by the filingeafdmplaint

itself.”); see alsdVhitehorn, 767 F. Supp. 2d at 449dowever the Plaintiff did not file his

written consent form until April 22, 2013, months after the statute of limitationseelxpi
Accordingly, it appears to the Court that the Plaintiff's FLSA claim, broughtcafiective
action, is barred by the statute of limitatiol®@eGonzalez 2007 WL 869583, at *5gfanting

summary judgment in favor of the defendants on statute of limitation grouretsamnamed
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plaintiff failed to file a written consent to join an FLSA collective action when itiniially
filed and more than two years had passed fiELSA cause of action accrued).
Nevertheless, because the Plaintiff filed his written consent form priontd3u2013,
or within three years of his last date of employment with BPS, his FLSA colledtiivs claim
may survive provided he can prove that thedddhnts acted willfully when they allegedly
violated the FLSA.“An employer willfully violates the FLSA when dither knew or showed
reckless disregard for the matter of whett®conduct was prohibited lilge Act.” Berrios v.

Nicholas Zito Racing Shde, Inc, 849 F. Supp. 2d 372, 391 (E.D.N.Y. 2012) (quoting Young V.

Cooper Cameron Corp., 586 F.3d 201, 207 (2d Cir. 2qD8grnal quotation marks omittedn

this regard, “[mére negligence on the part of the employer will not suffidd.
As indcated above, “[@urts in this Circuit have generally left the question of willfulness

to the trier of fact. Litras v. PVM Intern. Copr., No. 1&+-5695 (JFB)(AKT), 2013 WL

4118482, at *5 (E.D.N.Y. Aug. 15, 2013However, “[ijn those instances whereucts have
found a lack of willfulness at the summary judgment stage, the FLSA violatighasaalleged
here,"due to a misclassification of the plaintiff as being exemperrios 849 F. Supp. 2d at
391.

The problem for the Plaintiff in this casetist the summary judgment record contains
no evidence that would suggest willfulness on the part of the Defendants in cigsbiéy
Plaintiff as an exempt employeén fact, in his opposition to the Defendant’s summary
judgment motion, the Plaintiff é@s not even attempt to cite to any portion of the summary
judgment record that might support his position in this reg@fdmportance, “[ah FLSA
plaintiff seeking to invoke the three-year limitations period cannot survive amfoti summary

judgment unless hertakes a competent demonstration that there is a trialworthy issue as to
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whether the employer ‘either knew or showed reckless disregard for thex ofatthether its

conduct was prohibited by the statute.”” Clarke v. JPMorgan Chase Bank, N.A., No. 08 Civ.

2400(CM)(DCF), 2010 WL 1379778, at *10 (S.D.N.Y. Mar. 26, 2010) (quoting Lopez v.

Corporacion Azucarera de P.R., 938 F.2d 1510, 1515-16 (1st Cir. 1991) (in turn, quoting

McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133, 108 S. Ct. 1677, 100 L. Ed. 2d 115

(1988)))(internal brackets omitted)

Instructive here is the courts’ decision in Gustafson v. Bell Atlantic Corp., 171 F. Supp.

2d 311 (S.D.N.Y. 2001)In Gustafson, the court declined to apply the threax statute of
limitations to theplaintiff’'s FLSA claim. 1d. at 324. The Gustafs@ourt reasoned that “the
plaintiff d[id] not offer sufficient evidence to carry his burden of proving #wbibr reckless
violation of the FLSA,” in that hdike the Plaintiff in this case, “only spdaite[d] that the
[defendant] [clompany willfully attempted to conceal [the] plaintiff's eligigifibr overtime pay
by hiring him as an independent contractdd” at 323. Further, the court held that the “plaintiff
offered no credible evidence to sapphis argument that [the] defendants were reckless in
failing to determine whether [the] plaintiff was eligible for overtime pay undeFtSA,” but
instead “merely concluded that willfulness and recklessness existed, withotihg to any

concrete evidence in the recordd. at 323—-24.See alsclarke, 2010 WL 1379778, at *12—-13

(“Here, [the] [p]laintiff Clarke has not raised any genuine issue about il [Defendant’s]
alleged noncompliance with the FLSA was willful. . . . [He] has made no factual shbarag
He has not raised any genuine issue about whether [the defendHully violated the FLSA’s
overtime provisions. Thus, the twear of limitations governs Clarke’s FLSA claim, the claim

is barred, and [the Defendant] is entitled to summary judgment.”) (emphasis irgthalpr
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Similarly, because the Plaintiff in this case has offered no proof to establish that the
Defendants either knew or recklessly disregarded FLSA requirementstwehassified him as
an exempt employee, the@t finds that théhreeyear statute of limitations does not apply to

the Plaintiff's FLSA collective action claimSeeEdwards v. City of New York, No. 08 Civ.

3134(DLC), 2011 WL 3837130, at *5 (S.D.N.Y. Aug. 29, 2011) (declining to apply the three-
yea statute of limitations to the plaintiffs’ FLSA claim where the “plaintiffs rel[ied] lsoba
the conclusory assertions in their complaint” and “ha[d] not identified any evideatd¢hie]

defendant had actual knowledge of or acted with reckless disregard for itsiobsigander the

FLSA"). See alsdreyes v. New York City Health and Hospitals Corp., No.C\N)-1606
(WFK)(JMA), 2012 WL 3764061, at *4 (E.D.N.Y. Aug. 29, 2012) (granting the defendants
motion for summary judgment and dismissing the Plimtramily Medical Leave Act
(“FMLA”) claim as time-barred where the plaintiff “set[ ] forth no facts to demonstrate [the]
[d]efendants’ conduct was ‘willful”” in that she “ha[d] not provided evidence [that the]
[d]efendants had actual knowledge they were violating the FMLA”).

However, while the Court has determined that this case is governed by FLSA/edw
statute of limitations, and therefore, that the Plaintiff's April 22, 2013 writtenectngas filed
too late, the Court still finds that thealitiff's FLSA claim survives on the basis of his April 30,
2012 declaration, which was made in connection with his motion to compel responses to
interrogatories. Of importance, in this declaration, the Plaintiff affirmatistalies that he is the
above named Plaintiff in this action. (Dkt. No. 16-3, 1 1.)

As one court in this Circuit has noted, “[t]he purpose of [the] consent requirement,
presumably, is to put the [d]efendants on notice” and “to ensure that each plaintiff tatends

participate in the case, and is not simply a procedural figurehead for anisimgmrdass action

29



lawyer.” D’Antuono v. C & G of Groton, Inc., No. 3:11cv33 (MRK), 2012 WL 1188197. at *2

(D. Conn. Apr. 19, 2012). “Wle it is clear that some document in additionh® complaint
must be filed, it is not clear what form the written consent must take, especiafiythvéhalleged
party plaintiff is a named plaintiff. Id. The Court notes that the question of whether a
declaratiorlike the one at issue here may camngé a plaintiff's written consent “is a close one,
and one which would not have aridead [the Plaitiff's] counsel simply ensured that a written
consent form was filed along with the complainkd’ at *4. Nevertheless, “courts have
generally not take a strict approach with regard to flieem of the written consent, at least with

respect to named plaintiffs Mendez v. The Radec Corp., 260 F.R.D. 38, 52 (W.D.N.Y. 2009)

(emphasis in original)

Here, theCourt finds that thetatement contained Paragaph 8 of the declaration and
relied on by the Platiff makes no indication that the Plaintiff was intending to join a collective
action and is merely an allegation against the Defendants with respect to theehandsother
employees worked arttieir lack of overtime compensatioilowever, in Paragraph 1 of the
declaration, the Plaintiff clearly identifies himself as the named Plaintiff in ¢himna
Moreover, the caption for the declaration states that the Plaintiff is bringiragtibe onbehalf
of himself and other employees similarly situated. Other courts have foundismanstances
sufficient to constitute a written consent for the purpose of satisfying tha Btatute of

limitations requirementsSee, eqg.D’Antuong, at *4 (“reading] [the plaintiff's] affidavit

broadly as implicitly verifying the complaint, expressing an interest that &gion be taken to
protect her rights, and expressing an interest in being a party plajdd#t)dez, 260 F.R.D. at
52 (“In [his] affirmation, [the plaintiff] stated, inter alia, ‘Il am the Named Plaintiff in the above

captioned matter.” The caption also named [the plaintiff] as plaintiff, ‘on behalfnski and
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all other employees similarly situated.” That clearly indicates [the pRsihtiinderstanding that
he was consenting to be a plaintiff in this collective action under the FLSA. dhegly; |
conclude thatt satisfied the writtertonsent requirement of § 216(b).”).

Accordingly, the Court accepts the Plaintiff’'s April 30, 20d€claration as his written
consent to join this collective action. As a result, the PlaintESA collective action claim is
not timebarredand the Court denies the Defendants’ motion for summary judgment on this
ground.

E. As to Whether the Plainiff was an Exempt Employee under the FLSA

Sincethe Plaintiff’'s FLSA claim is not barred by the statute of limitatiohe,Courtmust
now determine whether the Defendants have demonsthatethePlaintiff was an exempt
employee under the FLS#&nd thaio triable issues of material fact exist. In the Court’s view,
the Defendants have not satisfied their burden and are therefore, not entitieuhtarg
judgment.

1. Executive Employee Exemption

First, the Defendant argues that the plaintiff is exempt #®A requirements under the
executive employee exemption. As discussed above, an employee will be consideretife
(1) he is “compensated on a salary basis at a rate not less than $455 per week"p(Zhaiy
duty is management of the enterpiiisevhich the employee is employed or of a customarily
recognized department or subdivision thereof; (3) he “customarily and rggiitadts the work
of two or more other employees”; and (4) he “has the authority to hire or fire ath&yyees or
whose suggestions and recommendations as to the hiring, firing, advancement, promotion or an

other change of status of other employees are given particular weight.” .29 £341.100(a).

31



In this case, the parties do not dispute the first prong has been met, but do disegvdetasr
the second, third and fourth prongs have been satisfied.

With respect to the second protige Defendantkave failed to address whether these
responsibilities were the Plaintiff's primary duty when he was servitigeagssistant manager to
the Mineola Branch.n this regard, the Defendants have provided an exhaustive list of the
alleged duties of the Plaintiff that constitute management. Howdaeffdm a comprehensive
record of[the Plaintiff's] managerial activity,the Defendants rely primarily of the Plaintiff's
deposition testimongnd“put[ ] forth no affidavits or deposition testimony frgthe Plaintiff's]
supervisors” or other employees at the Mineola Branch save for Ruggiero. C|@&Gafhe.

Supp. 2d at 291As a consequence, “ft¢ material disputes of fact resulting from the
undeveloped summary judgment record become manifest in even the most quisany’
duty’ analysis, as illustrated briefly beldwid.

To reiterate from above, in order to determirtesther the Plaintiff's performance of
managerial tasks was his primary duty, the Court consfilgfthe relative importance of the
exempt duties as compared with other types of duties”; (2) the amount of time sfemipg
exempt work”; (3) the empl@e’s relative freedom from direct supervision”; adgthe
relationship between the employee’s salary and the wages paid to otheyessgbr the kind
of nonexempt work performed by the employee.” C.F.R. 8541.700(a). “Consideration of these

factors isa highly factintensive inquiry, to be made on a cadg-case basis in light of the

totality of the circumstancés. Clougher, 696 F. Supp. 2d at 290 (quoting Johnson v. Big Lots

Stores, InG.604 F. Supp. 2d 903, 908 (E.D.La. 2009)).

Here, viewing théacts in the light most favorable to the plaintiff, as the-nmving

party, questions of fact exist as to all four of these considerations. Intles@, dre too many
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factual disputes-regarding howthe] Plaintiff[ ] allocatedhis] time and under whos#rection;
the proper characterization [pie] Plaintiff[’'s] various responsibilities; and the relative import
of such responsibilities to thPefendants}—for the Court to conclude, as a matter of law, that

management wdthe] Plaintiff[’s] ‘primary duy.” Martinez v. Hilton Hotels Corp., 930 F.

Supp. 2d 508, 524 (S.D.N.Y. 2013). In this regard, the partiesrdésag to the degree of which
the Plaintiff exercised certain managerial responsibilities, if at all; whetheos$itsop of

assistant maager was limited in scope; the extent in which his duties involved simply doing the
work of an inside salesperson; and the amount his manager supervise®hlettifig which of
the ] different depictions ofthe] Plaintiff[’'s] responsibilities to credis a task for the jury, not

the Court. Id. at 525. The Court also points out that the Plaintiff's salary was comparable to
that of inside salesperson and did not increase as a result of him being promotestiiiat assi
manager. This wouldebcontrary tahe Defendants’ position that the Plaintiff was exempt under

the executivemployeeexemption.ld. See alsdCostello v. Home Depot USA, Inc., 928 F.

Supp. 2d 473, 495 (D. Conn. 2013); Cloagl696 F. Supp. 2d at 291-94.

Similarly, although the Defendaattempts to point to ways in which the Plaintiff
directed the work of two or more other employees, they do not establish that loefailstand
regularly” did so and the Plaintiff disputes that this was the case. Thus, the third prong of the
executiveemployeeexemption that an exempt employeeustomarily and regulariydirects the
work of two or more employees—also cannot be resolved on summary judgment because the
extent of Plaintiffs] authority over th¢other employees at the Mineola Bransiisputed.
Martinez 930 F. Supp. 2d at 527.

Concerning the final prong, the Defendants do not suggest that the Plaintiff had the

authority to hire or fire other employees, but that his suggestions and recomorenhdagarding
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hiring, firing, advancement and promotion were given “particular weightdwever, the

Plaintiff contests this assertion by the Defendant. In the Court’s view, ihample evidence

before it to support either party’s position. For example, on the one hand, the Plaingiffiargu
played some part in Montana’s promotion to an inside salesperson. On the other handeit is quit
clear that the Plaintiff's opinion with respect to Ruggiero was ignored whddetflemdants

decided to terminate his employment. As such, again, this sort of factual dispute be

resolved by a juryld. at 527-28.

In sum, triable issues of material fact exist as to whether the Plaintiff was tefxemp
FLSA'’s overtime requirements pursuant to the exec@mployeeexemption. Therefore, the
Defendants’ motion for summary judgment on this basis is denied.

2. Administrative Employee Exemption

The Defendants also argue that the Plaintiff was exempt under the administrative
employee exemption. Under this exemption, as aforementioned, FLSA’s ovetjurements
are inapplicable to employees (1) who dadmpensated on a salary or fee basis at a rate of not
less than $455 per week”; (2) “[w]hose primary duty is the performance of office enaonal
work directly related to the management or genersinass operations of the employer or the
employer’s customers”; and (3w]hose primary duty includes the exercise of discretion and
independent judgment with respect to matters of significance.” 29 C.F.R. § 54].20¢
Defendants assert that thadmnce establishes all three of these prongs. The Court disagrees
and finds that only the first prong, which is uncontested by the Plaintiff, has bis@iecat

First, in contrast with the Defendantke Plaintiffcontends that his primary duty did not
entail non-manual work directly related to the management or general busgieestons of the

Defendant®r of their customers, but rather involved the work of an inside salesperson, which
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would not be covered under the administrative employee exem@egReiseck v. Univ.

Comm. Of Miami, Inc.591 F.3d 101, 108 (2d Cir. 2010) (“[A]Jn employee making specific sales

to individual customers is a salesperson for the purposes of the FLSA, while agesmplo
encouraging an increase in sales generally amérgstbmers is an administrative employee

for the purposes of the FLSA."Sgee alsd@orey v. Manheim Services Coy@88 F. Supp. 2d

200, 208 (S.D.N.Y. 2011) (same). Thus, as with the executive employee exemption, the issue of
whether the administrative exemption applies to the Plaintiff “cannot be resilttad stage of

the litigation, because there exist disputed issues of material fact oveenjtie¢hPlaintiff’s]

‘primary duty [was] the performance of office or agranual work directly related to the
management or general business operations of [the Defendants or the Defeodgstotsiers.”

Hendricks v. J.P. Morgan Chase Bank, N.A., 677 F. Supp. 2d. 544, 559 (D. Conn. 2009).

Further “[t] here is sharp disagreement concerning critical fagiarding the scope of
[the] Plaintiff's duties, and whether those duties allthe] Plaintiff to exercise the discretion
and judgment required to charactefjzis] positionas exempt” under the administrative

employee exemption. Harper v. Government Employees Ins. Co., 754 F. Supp. 2d 461, 465-66

(E.D.N.Y. 2010). Indeed, the Plaintiff and the Defendants disagree as to how muclodiscret
anddecisionmakingauthority the Plaintiff had and how much he had to defer to the manager of
the Mineola branch caerningmatters osignificarce Accordingly,since “[tlhe Second Circuit
has indicated a very narrow interpretation of the FLSA administrative exegmand this

[Clourt’s holding can be determined only upon a clear finding of facts,” the Court myst den
summary judgment, for “thlaintiff has raised important questions concerning thosq_.Jacts

Id.
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Therefore, in light of the triable issues of material fact that exist in thistb@s€purt
cannot hold, as a matter of law, that the Plairgitin administrative employee exemuirir the
requirements of the FLSAThe Defendants’ motion for summary judgment on this basis is
denied.

3. The Combination Exemption

Lastly, the Defendants argue that that the Plaintiff is exempt from the FLS#nower
requrementsbased on the “combination exemptions,” “whielquiresthat an employées

‘primary duty involve [ ] a combination of exempt . . . workArasimowcz v. All Panel

Systems, LLCat *10 (D. Conn. June 5, 2013) (quoting 29 C.F.R. 541.708). However, for the
same reasons discussed above in connection with the executive and admingsiralibyee
exemptions, the Court findeat summary judgment is inappropriafenere existsriable issues

of material facin thiscasethat are best suited for resolution by a jugstigularly with respect

to whether the Plainti® primary duty involved sales or involvadanagerial responsibilés

In this regard, the Court finds the reasoning of the court in Rubery v.NeuBodhaige,

Inc., 470 F. Supp. 2d 273 (W.D.N.Y. 2007) to be particularly applicable to the present case. In
Rubery, the Court held

[The] defendant has failed to establish, as a matter of lanjtheat
plaintiff’s] primary duty was managementhere are facts which
could lead to such a conclusion, but there are other facts that
indicate the contraryTo some extent, issues of credibility may be
involved in the final resolution of this issue. There are questions as
to what[the] plaintiff actually did durindghis] workday and what

type of independent authority [he] had. In s{ifnit is a question

of fact for the jury as to whethfthe] plaintiff’'s primary job
responsibilities could be considered managerial, thereby exempting
her from the FLSA overtime requirements.

Id. at277. Such is the case her@hereforethe Court will allowthe Plaintiffto proceed

forward with his FLSAclaim.
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F. As to Whether the Plantiff is Precluded from Filing a Motion for Collective and/or
ClassAction

As a final matter, the Court will address the Defendaatgument that the Plaintiff
should be precluded from filing a motion for collective and/or class action ata#igis of the
litigation. However, it appears that Courts in this Circuit have considered miations
certificationof a collective action or of a Fed. R. Civ. P. 23(g) class even after discovery has

been completedSee e.g., Hendricks v. J.P. Morgan Chase Bank, N.A., 263 F.R.D. 78, 83 (D.

Conn. 2009); Eng-Hatcher v. Spring Nextel Corp., No. 07 Civ. 7350(BSJ), 2009 WL 7311383, at

*2 (S.D.N.Y. Nov. 13, 2009); DiFilippo v. Barclays Capital, Inc., No. 05 Civ. 4990 VM JCF,

2006 WL 1716860at *3-6 (S.D.N.Y. June 20, 2006). As to the Defendants other contentions,
such as that the Plaintiff is not similarly situated to other prospective class rsethbeCourt
shall address these issues when the Plaintiff makes his motion for certifuladi@ollective
action and/oclass pursuarto Fed. R. Civ. P. 23.
[ll. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED, thatthe Defendantanotion for summary judgmeiais to the opin Plaintiff
Ruggieros FLSA claimis grantegdbecause he waived his right to sue under the FLSA.
However, he may proceed on his NYLL claiamd it is further

ORDERED, thatthe Defendantanotion for summary judgment as to the Plaintiff
Callari is denied. fe Plaintiff is permitted to proceed with his FLSA claim andymaoveto
certify a collective actioandbr a class actiopursuant to Fed. R. Civ. P. 23.

SO ORDERED.

Dated:Central Islip, New York
December 9, 2013 /s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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