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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

NOEL VELASQUEZ and CARLOS RIVERA,
individually and on behalf of all others similarly
situated,

Plaintiffs,
DECISION AND ORDER
- against

CV 11-3892 (LDW) (AKT)
DIGITAL PAGE, INC. d/b/a FUSION
WIRELESS; CELLULAR CONSULTANTS
INC., d/b/a/, FUSION WIRELESS; CELLLAR
CONSULTANTS OF NASSAU, INC., d/b/a/
FUSION WIRELESS; CELLULAR
CONSULTANTS OF NASSAU ST |, d/b/a/
FUSION WIRELESS; CELLULAR
CONSULTANTS OF FARMINGDALE, d/b/a/
FUSION WIRELESS; BRANDON HAENEL
and ROBERT PACHTMAN,

Defendants.

A. KATHLEEN TOMLINSON, Magistrate Judge:

Plaintiffs Noel Velasquez and Carlos RivéfRlaintiffs”) bring this action on behalf of
themselvesnd all similarly situated persons seekurgaid overtime compensation from
Defendant®igital Page, Inc., Cellular Consultants Inc., Cellular Consultants afddasnc.,
Cellular Consultants of Nassau STI, Cellular Consultants of Farmingdalegdd® Haenel and
Robert Pachtmagcollectively, “Defendar”), pursuant to the Fair Labor Standards Act of 1938
(“FLSA”), as amended, 29 U.S.C. 88 2&tlseqandthe New York Labor Law.

Plaintiffs have moved for leave to file an Amended Complaint. DE 1@%endantslo
not opposehis motion. DE108, DE 137.Plaintiffs havealsomoved for conditional
certification as a collective action and for notice of pendency to potentiattoati@ction

memberspursuant to 29 U.S.C. § 216(b). DE 100. Defendants do not oppose Plaintiffs’ motion
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to proceed as a collective action but do oppose Plaintiffs’ proposed Hb&EESA Overtime
Lawsuitand Consent to Join for(the “Notice and Consent”)DE 103. Based on the Court’s
review of the partiéssubmissions as well as thpplicable case lavBlaintiffs’ motiors to
amendand for conditional certification as a collective acttmaherebyGRANTED to the extent
set forthbelow. Plaintiffs’ Motion for Notice ofPendency to potential collective action
memberss GRANTED in part and DENIED in part.
. BACKGROUND

The Complaint alleges violations of federal and state wage and hour laws requiring
overtime pay against several named corporate entiial doing business as Fusion Wireless
and against the principals of the corporate entitidainiffs’ proposed Amended Complaint
revises Plaintiffs’Complaint to add the followingevenpreviously undisclosed corporate entities
which also do business as Fusion Wireless: Cellular Consultants BroadwayelhdarC
Consultants of Port Washington, Inc., Cellular Consultants Ridgewood Inc., C€lariaultants
of West Islip Inc., Wireless Franchise Corp., Cellular Consultants Holdwng. Gand Digital
Page Sales Corprhe proposed Amended Complaint pleads the same causes of action against
the new parties asexepled against thBefendants named in the Complaint. There are no new
causes of action asserted

. M otion to Amend

A. Legal Standard

Rule 15(a) of the Federal Rules of Civil Procedure provides that in cases avbaity
cannot amend as a matter of course, “a party may amend its pleading only wipdseg
party’s written consent or the court’s leave.” Fed. R. Civ. P. 1b@@gne v. Int'| Bus. Machs.

Corp,, 310 F.3d 243, 258 (2d Cir. 200Banum v. Clark927 F.2d 698, 705 (2d Cir. 1991). A
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court “should freely give leave when justice so requires” and such leave iscouitis
discretion. Fed. R. Civ. P. 15(a)(1)(B)(aycord Grace v. Rosenstqck28 F.3d 40, 52 (2d Cir.
2000). When a proposed amendnmeaeks tadd new parties, the proprietytbe proposed
amendment is governed by Federal Rule of Civil Procedure 21 which providesthandtion
or on its own, the court may at any time, on just terms, add or drop a paety.R. Civ. P. 21;
see Addison v. Reitman Blactop, |r#83 F.R.D. 74, 79 (E.D.N.Y. 2011). “In deciding whether
to permit the addition of defendants, courts apply shene standard of liberigl afforded to
motions to amend pleadings under Rule 1Addison 283 F.R.D. at 79 (quotingoler v. G &
U, Inc, 86 F.R.D. 524, 528 (S.D.N.Y.1980) (quotifgir Hous. Dev. Fund Corp. v. Burkg5
F.R.D. 414, 419 (E.D.N.Y.1973)) “Thus, leave to ameéna complaint to assert claims against
additional defendants ‘should be denied only because of undue delay, bad faith, futility, or
prejudice to the non-moving party, and the decision to grant or deny a motion to amend rests
within the sound discretion diie district court” Id. (quotingDeFazio v. WallisNo. 05-€V—
5712, 2006 WL 4005577, at *1 (E.D.N.Y. Dec. 9, 2006)).

B. Analysis

The Court concludes that Plaintiffs have not engaged in undue delay, bad faith, or any
other conduct which would warrant denial of leave to amend. Thus, the only isshether the
claims against therpposed dfendants arantimely and therefore futile.

The FLSAprovides a twoyear statute of limitations on actions to enforce its provisions
unless the violation was willful, in which case the limitations period is three y2and.S.C.
8 255(a) (2006). However, in FLSA collective actions,dfatute of limitations is not tolled for
optdn plaintiffs until the “date on which [their] written consent is filed in the court irclwthe

action was commencedld. § 256(b).



FLSA claims accrue with each payday “following thork period when serws are
rendered.”Nakahata v. New YoiRresbyterian Healthcare Sysnc., 723 F.3d 192, 198 (2d Cir.
2013) (citing 29 C.F.R. § 790.21(b) (2012)). Here, employees who worked for the proposed
defendants will have timely claims as long as their allegedwful pay periods fall within two
or three years preceding the addition of the proposed defendants to the Complaint. Thus, to the
extent there may be some employees with timely claims, Plaintiffs’ claims are not futile.
Accordingly, Plaintiffs’ motiorfor leave to file an Amended Complaint to add the seven
previously undisclosed corporate entities which also do business as Fusiondiérgtaated.

With regard to mployees whose claims accrued before the two or three years preceding
the addition of the proposed defendaRigintiffs argue that theolaims wouldalso betimely
because they relate back to the Plaintiffs’ original Compldatot. the reasons that follovhe
Court disgrees.

“I'f a complaint is amended to include an additional defendant after the statute of
limitations has run, the amended complaint is not time barred if it ‘relates back’ to afiletely
complaint.”VKK Corp. v. Nat Football League244 F.3d 114, 128 (2d Cir. 2001) (citing
Federal Rule of Civil Procedure (£3). A claim against a new defendant relates back to the
original complaint if

(1) the claims against the new parties arise out of the same conduct, toemsacti

or occurrence as alleged in the original complaint; (2) the new party received

notice of the suit within 120 days of institution so that it will not be prejudiced in

its defense; and (3) the new party knew or should have known that, but for a

mistake concerning the identity of the party, the action would have been brought

against the party.

Addison 283 F.R.D. at 82 (citinged.R. Civ. P. 15(c). Here,the first twofactors are easily

satisfied.



First, the claims asserted against the new parties are identical to those rtiged in
Complaint ad arose out of the same conduct. Defendants Haenal and Pachtman are the owners
of all the Fusion Wireless corporate entities, and Haenal testified at loisitt@pthat the
overtime pay and eligibility policies at the raamed Fusion Wireless entities were identical to
the overtime pay aneligibility policiesat the Fusion Wireless entitiadich were originally
named as Defendants in the Complaint. DE 107, Ex. 3.

Secondthe new partieseceived notice of the suit within 120 days of instituti@cause
Defendants Haenal and Pachtmidr@e owners of all of the Fusidireless corporate entitieare
named in the Complaint and have appeared in the adtion.

Plaintiffs, however, cannot satisfy the final factdhe final prong of the relation back
doctrine requires that the proposed defendants “knew or should have known that the action
would have been brought against [them], but for a mistake concerning the proper party’s
identity.” Fed. R. Civ. P. 15(c). “Ruléd{c)(1)(C)(ii) asks what the prospectigefendanknew
or should have known during the Rule 4(m) period, not whatltietiff knew or should have
known at the time of filing her original complaintKrupski v. Costa Crocier&g60 U.S. 538,
548 (2010) (emphasis in original). “Following the Supreme Court’s decisidrupski,the
Second Circuit’s ‘holding that a lack of knowledge is not a mistake is still iritddténa v.
Wolfson No. 09CV-1107, 2011 WL 7439005, at *4 (E.D.N.Y. Aug. 24, 20D9minguez v.
City of N.Y, No. 10 Civ. 2620, 2010 WL 3419677, at *6 (E.D.N.Y. Aug. 27, 204€9;Barrow
v. Wethersfield Police Dep’66 F.3d 466, 470 (2d Cir. 1995).

Notwithstanding the foregoing principles a threshold matter, courts in this district and

other federal districts have held that Rule 15(c) does not apply in cases wlznéifd geeks to



add anadditionalparty as a defendant, as is the case here. For examplecasrthaln re
Vitamin C Antitrust Litigatiommecently explained:

Rule 15(c)(1)(C) does not encompass just any mistake. It requires
a mistake “concerninghe proper party’s identity” . . . As a
matter of plain language, this provision would appear to include
only “wrong party” cases, and not “additional party” cases. This is
because the “mistake” has to “concern[ ]|” the “identity” of the
“proper party [ ].” In an “additional party” case like this one, there
generally will be no “mistake concerning” the proper party’s
“identity.” The plaintiff has sued the right defendant, and simply
neglected to sue another defendant who might also be liable. If the
drafters of Rule 15 had meant to allow relation back in this
situation, they could have easily done so.

Where aplaintiff has not mistakenly sued the wrong party, a court

need not consider what a defendant knows and when the defendant

knew it; the threshold requirement for Rule 15(c)(1H@)

“mistake concerning the proper party's identiyfias not been

met.
In re Vitamin C Antitrust Litigation--- F. Supp. 2d--, 2014 WL 351896, at *3-&E.D.N.Y.
2014) (citing Fed. R. Civ. P. 15(c)(1)(CYjurner v. NicolettiNo. 12-1855, 2013 WL 3989071,
at *3 (W.D. Pa. Aug. 2, 2013) (distinguishidgupskiand declining to grant relief under Rule
15(c) where “[p]laintiff did not identify the wrong patrties . . . in his Complaispde having
sufficient information available to correctly identify them . . . . [Rather, ptgihts sued
additional parties for additional and fierent reason&) (emphasis in original)).

In any case, even assuming the threshold requirement for examination under Rule 15(c

has been met, theourt inln re Vitamin C Antitrust Litigatiomoted that “the most
plaintiffs can say is that they were unaware of [the proposed defendant'sijpadidn in the

[allegations giving rise to the complaint] when they filed their first consotidateended

complaint . . . . In the Second Circuit, however, lack of knowledge does not constitute a
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‘mistake’ for relation back purposes:*- F. Supp. 2d--, 2014 WL 351896, at *{citing Barrow
v. Wethersfield Police Dep’66 F.3d 466, 470 (2d Cir.1995)).

Here, Plaintiffs claim that they first learned the identity of fivéhef seven proposed
defendants as a result of the August 23, 2012 deposition testimony of Defendantwiesnal
five additional Fusion Wireless corporate entities were revealed. DE 106 latif&iff®
discoveredhe identity of the remaining two proposed defendants on April 30, 2013 when
Plaintiffs performed a search of the New York State Division of Corporationg plathbase
and learned that Defendant Haenal filedtifieates of Incorporation fotwo previously
undisclosed Fusion Wireless entitidd. at 5. Plaintiffs’ belated discoverids notqualify as a
mistake under Rule 15(c). Indeed, by acknowledging that they learned the identhieseof
corporate entities through the discovery process and upon their own investigatiorff$lainti
essentially concede thiditey “sued the right defendgsit and simply neglected to sfiether
defendars] wh[ich] might also be liablé In re Vitamin C Antitrust Litigation--- F. Supp. 2d
---, 2014 WL 351896, at *3. As the courtlmre Vitamin C Antitrust Litigatiorexplained,
adopting Plaintiffstheory of relatiorback here woul@ssentially eviscerate the statute of
limitations requirements:

The theory upon which plaintiffs rek/that they were unaware of
[the proposed defendant’'s] “role and status in the alleged
conspiracy”—s a familiar one . . . . But the statute of limitations
“is not tolled for a plaintiff's leisurely discovery of the fuletails

of the alleged schemeGlonti v. StevensgmNo. 08 cv 8960, 2009

WL 311293, at *10 (S.D.N.Y. Feb. 6, 2009Adopting plaintiffs’
expansive theory of relation back would gut the policies
underlying periods of limitation, because filing a complaint would
effectively become an indefinite toll of the statute of limitations
against any defendants who learn of the action and who might also

be liable for the conduct alleged, under the theory that those
defendants “should have known” that the plaintifdhmade a



“mistake” in not suing them as welRelationback would swallow
the general principles of statutes of limitations.

Id. at *5. Accordinglythe Court finds that Plaintsf lack of knowledge as to the identity of the
proposed defendants does not satisfy the third prong of the Rule 15(c) analysis
requirement that thproposed defendants should have known they would be named as
defendants but for a mistake.

Plairtiffs, howeverpresent an alternative argument as to why thejpgsed amendment
is not futile. Relying onAddison v. Reitman Blactop, In€83 F.R.D. 74 (E.D.N.Y. 2011),
Plaintiffs contend that because the proposed Amended Complaint allegas dhéthe Fusion
Wireless entities- Defendants and the proposed defendaritsyether constitute a single
employer the proposed defendants knew or should have known that, but for a mistake, they
would have been named in the original Complaint.

TheSecond Circuit summarized the “single employer” doctrine as follows:

“A ‘single employer’ situation exists ‘where two nominally separate entitees ar

actually part ofa single integrated enterprise . . . Ifi such circumstances, of

which examples may hgarent and wholly-owned subsidiary corporations, or

separate corporations under common ownership and management, the nominally

distinct entities can be deemed to constitute a single enterprise. There is well

established authority under this theory thagppropriate circumstances, an

employee, who is technically employed on the books of one entity, which is

deemed to be part of a larger “singlmployer” entity, may impose liability for

certain violations of employment law not only on the nominal employer but also

on another entity comprising part of the single integrated employer.
Arculeo v. OnSite Sales & Marketing, LL@25 F.3d 193, 198 (2d Cir. 2005) (gugtClinton's
Ditch Cooperative Co. v. NLRB78 F.2d 132 (2d Cir. 1985)internal citations omitted):In

determining whether multiple defendants constitute a single employer, consisler the

following factors: (1) interrelation of operations; (2) centralized controlburiaelations;



(3) common management; and (4) common ownership or financial confadlison 283
F.R.D.at 84 (citingCook v. Arrowsmith Shelburne, In69 F.3d 1235, 1240 (2d Cir. 1995)).

In Addison defendants opposed the addition of B. Reitman, Inc. as a defendant on the
grounds of futility because plaintiffs had “offered no reason to support the additias of t
corporation as a defendant in this actiofd’ In response, plaintiffs contended that B. Reitman,
Inc., along with the two original defendants, constituted a single integnatiegiese and were
therefore properly identified as plaintiffs’ employer for purposes of ple&shELSA claims. Id.

After noting the four factors courts congide determining whether multiple defendants
constitute a single employer, the Court fodimat kecause this analysis is fegpecific,“on a
motion to dismiss, and thereforemation to amend futility analysis, the relevant inquiry is
whether a defendant has been ot hotice of the theory of employer liability Id. (Quoting
Fowler v. Scores Holding Co677 F. Supp. 2d 673, 681 (S.D.N.Y. 2009)he¢ourt found hat
the cefendants were put on notice of the theory of employer liability becauseffdaproposed
amended complaint alleged that the corporate defendants formed a “sieglatetl enterprise’
as they shared common management, finances, and/or other resoldc€herefore, theourt
held that it would not be futile to permit the plaintiffs to amend the complaint to add the new
proposed corporate defendaid.

Here, as irAddison the proposed Amended Complaint alleges that all of the Fusion
Wireless corporate entities together form a “single integrated enterpesalise “not only was
each named corporate Defendant only owned by Defendants Haenal and Pachtmaralsd the
shared common management, a common system of operations, common policisgegar
overtime pay and overtime pay eligibility and other common labor policies, commandsa

and/or other resources.” DE 107, Ex. 6 11 22-23. In addition, Plaintiffs point out that the
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evidence obtained thus far supports these allegatidraus, Plantiffs argue that it would not be
futile to permit them to amend to add the proposed defendants.

Plaintiffs’ analysis of théddisondecision is not complete, however. While the court in
Addisondid find that the amendment would not be futvi¢h regad to whether B. Reitman, Inc.
was a proper defendant under fivegle employer theory, the Court separately addressed the
relation back doctrine with regard to this proposed defendant:

[T]he Plaintiffs alleged in thimitial Complaint and the Firsfmended Complaint

that they were proceeding against the Defendants under a “sitegieated

enterprise” theory Thus, accepting as true for the purposes of this motion that B.
Reitman, Inc. is part of a “single integrated enterprise” with the originalined
defendants, the Defendants knew or should have known that but for a mistake on
the part of the Plaintiffs, B. Reitman, Inc. should have been named as a defendant.
Accordingly, the Court finds that it would not be futile to permit the Plaintiffs to

add B. Reitman, Inc. as a defendant in this lawsuit and therefore grants the
Plaintiffs motion.

283 F.R.D. at 85 (emphasis added).

The difference between the instant matter Addisonis that inAddison plaintiffs’
original complaint asserted a single enterprise theory, thus putting the propfesethdes on
notice that, “but for a mistake concerning the identity of the party, the action woultéeve
brought againstthem as well.Fed. R. Civ. P. 15(c))Here,by contrast, the original Complaint

makesnoreference to a single employer theory. Instead, the Complaint alleg&3|#atiffs

' In this regard, Defendant Haenal conceded that he and Defendant Pachtman are the
owners of all of the Fusion Wireless corporate entities. DE 107, Ex. 3, Page 1b7ltmPage
17, Line 13; Page 29, Lines 4-9; Page 136, Lines 18-22. Defendant Haeraraleded that
each of the Fusion Wireless corporate entities have the same operations pizanadetfiynes,
whose duties include overseeing scheduling at each store, being responsiblgofat af sale
computer software, and ensuring that each store is corhplith merchandise carriersd. Ex.
3, Page 49, Lines 6 to Page 51, Line 25; Page 136, Lines 15-17. Finally, Defendant Haenal
conceded that the policies of overtime pay and who is eligible for overtineeichesttical for

each Fusion Wirelestore location.ld. Ex. 3, Page 139, Lines 3-10.
10



... bring this collective and class action on their own behalf and those simiiaalyedipursuant
to the Federal and State laws requiring overtime pay,” Compl. 2, and thandBefs
committed violations of these laws by engaging in a systematic scheme of failomgpertsate
Plaintiffs and similarlysituated employees their statutorily required overtime pdy{ 3. The
Complaint further alleges thgu]pon information and belief, all FLSA Plaintiffs and Class
Plaintiffs have been treated similarly throughout their employment witaridahts at various
locations.” Id. 1 33. Thus, while the allegations indlproposed Amended Complaint may very
well state a claim against the proposed defendants under a single employeittia¢cloes not
mean that the allegations of the original Complaarttich do not reference such a theavgre
sufficient toput the proposed defendants on notice Btaintiffs had made a mistake in not
suing them as well

Given the foregoinghformation the Court finds that Plaintiffs’ proposed amendments
would be futileexcept to the extent employees’ claims accrued within the two or three years
preceding the addition of the proposed defendants. In this regard, the Court nctiduteaof
limitations runs from theatePlaintiffs soughtieave toamend. Teri v. Spielli, No. 05-€CV—-
2777,2013 WL 5819672, at *8 (E.D.N.Y. Oct. 28, 2013). Accordingly, Plaintiffs’ motion for
leave to file an Amended Complaibetadd the seven previously undisclosed corporate entities
which also do business as Fusion Wirelseggantedo the extent set forth above.

1. Motion for Conditional Certification

A. Legal Standard
The FLSA provides, in pertinent part, as follows:

Any employer who violates the provisions of section 206 or
section 207 of this title shall be liable to the employee or
employees affected in the amount of their unpaid minimum wages,
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or their unpaid overtime compensation, as the case may be, and in
an addtional equal amount as liquidated damages. . . . An action to
recover ... may be maintained against any employer (including a
public agency) in any Federal or State court of competent
jurisdiction by any one or more employees for and in behalf of
himself or themselves and other employees similarly situated. No
employee shall be a party plaintiff to any such action unless he
gives his consent in writing to become such a party and such
consent is filed in the court in which such action is brought.

29 U.S.C. § 216(b). Section 216(b) provides an employee with a private right of action to
recover overtime compensation and/or minimum wadgks Bifulco v. Mort. Zone, In¢262
F.R.D. 209, 212 (E.D.N.Y. 2009gjurovich v. Emmanuel’'s Marketplace, In2& F. Supp. 2d
101, 103 (S.D.N.Y. 2003). “Although the FLSA does not contain a class certification
requirement, such orders are often referred to in terms of ‘certifyatgss.”” Bifulco, 262
F.R.D. at 212 (citations omitted).

Courts within the Second Circuit apply a tst@p analysis to determine whether an
action should be certified as an FLSA collective action. First, the court de¢srmhether the
proposed class members are “similarly situatddcGlone v. Contract Callers, In867 F.
Supp. 2d 438, 442 (S.D.N.Y. 201Rubery v. ButiNa-Bodhaige, InG.569 F. Supp. 2d 334, 336
(W.D.N.Y. 2007). If the court decides in the affirmative, then the proposed class memistr
consent in writing to be bound by the result of the suit, or “optdid.,’see29 U.S.C. § 216(b).
The second step, which typically occurs after the completion of discoeguyjres the court to
make factual findings whether the class members are actually similarledit&atsario v.
Valentine AveDiscount Store, Cp828 F. Supp. 2d 508, 514 (E.D.N.Y. 201Bifulco, 262
F.R.D. at 212. “At that juncture, the court examines the evidentiary record toohetevhether

the ‘optin’ plaintiffs are, in fact, similarly situated to the named plairitiBifulco, 262 F.R.D.
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at 212(quotations omitted}dens v. ClientLogic Operating CorpNo. 05CV-381, 2006 WL
2795620, at *4 (W.D.N.Y. Sept. 26, 2006).

The instant motion concerns only the first step — whether the proposedmetnbers
are “similarly situated” such that conditional certification should be grar¢this stage, “the
evidentiary standard is lenienRubery 569 F. Supp. 2d at 336, and “plaintiffs need only make
‘a modest factual showing sufficient to demonstrate that they and potentidiffislaogether
were victims of a common policy or plan that violated the lai2Bucoure v. Matlyn Food,
Inc., 554 F. Supp. 2d 369, 372 (E.D.N2Q08) (quotingHoffmann v. Sbarrd®82 F. Supp. 249,
261 (S.D.N.Y. 1997))Trinidad v. Pret A Manger (USA) Lt®62F. Supp. 2d 545, 552
(S.D.N.Y. 2013)iglesiasMendoza v. Le Belle Farms, In239 F.R.D. 363, 367 (S.D.N.Y.
2007). Courts have repeatgdtated that Section 216(b)’s “similarly situated” requirement is
“considerably less stringent” than the requirements for class certificataar &ederal Rule of
Civil Procedure 23See, e.gRodolico v. Unisys Corpl199 F.R.D. 468, 481 (E.D.N.Y. 200
(collectingcases). “In making this showing, ‘nothing more than substantial allegations that the
putative class members were together the victims of a single decision, pgiey'as
required.” Sexton v. Franklin First Fin., LtdNo. 08CV-4950, 2009 WL 1706535, at *3
(E.D.N.Y. Jun. 16, 2009) (quotirtscholtisek v. Eldre Corp229 F.R.D. 381, 387 (W.D.N.Y.
2005));Jin Yun Zheng v. Good Fortune Supermarket Grp. (USA),Nuc.13€v-60, 2013 WL
5132023, at *4 (E.D.N.Y. Sept. 12, 2013)heTstandrd of proof remains low because the
purpose of this first stage is merely to determine whether “similarly situatadtifféado in fact
exist. Trinidad, 962 F. Supp. 2d at 5%8iting Dybach v. State of Fla. Dep’t of Cor@42 F.2d

1562, 1567 (1th Cir. 1991)).
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Courts do not require proof of an actual FLSA violation, “but rather that a ‘factuag’nex
exists between the plaintiff's situation and the situation of other potential plaintftbczak v.
AWL Indus., In¢.540 F. Supp. 2d 354, 362 (E.D.N.Y. 2007) (quotiviaga v. Marble Lite,

Inc., No. 05CV-5038, 2006 WL 2443554, at *1 (E.D.N.Y. Aug. 22, 2006)). This determination
is typically “based on the pleadings, affidavits and declarations” submittée lpfaintiffor
plaintiffs. See Sextg 2009 WL 1706535, at *3 (citingens 2006 WL 2795620at *3); see also
Hallissey v. Am. AQme, Inc, No. 99CV-3785, 2008 WL 465112, at *1 (S.D.N.Y. Feb. 19,
2008) (“Plaintiffs may satisfy this requirement by relying on their ownditegs, affidavits,
declarations, or the affidavits and declarations béopotential class members.”).

Indeed, ourts in the Second Circuit routinely grant conditional certificafiiwovertime
claims based on theaséments of the named plaintiff@)d other supporting affidavitSee
Kemper v. Westbury Operating Carplo. 12€V-0895, 2012 WL 4976122, at *2 (E.D.N.Y.
Oct. 17, 2012) (granting conditional certification for overtime claims based oaaffof the
named plaintiff);Klimchak v. Cardrona, IngNo. CV-09-4311, 2011 WL 1120463, at *4-6
(E.D.N.Y. Mar. 24, 2011) @@nting conditional certification at the initial stage of discovery
where the two named plaintiffs and two applaintiffs submitted affidavits)Schwerdtfeger v.
Demarchelier Mgmt., IngNo. 10CV-7557, 2011 WL 2207517, at *3 (S.D.N.Y. June 6, 2011)
(granting conditional certification for overtime, minimum wage and tip violations ahdafgs’
restaurants based on declarations from named plaintiffs ands)dtujan v. Cabana Mgmt.,

Inc., No. 10CV-755, 2011 WL 317984, at *4 (E.D.N.Y. Feb. 1, 2011) (granting conditional
certification, finding that “[the employees’ declarations articulate a number of FLSA violations
common to althree of the New York locatiot)s Cano v. Four M. Food Corp08-CV-3005,

2009 WL 5710143, at *6 (E.D.N.Y. Feb. 3, 200§)anting conditional certificatiorfinding that
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sworn statements from the plaintiffs “set[ ] forth defendants’ common dersakotfime pay,
the named plaintiffs’ personal knowledge of and the names of other co-workers who were
allegedly subject to the same denial of overtime pakidrte v. Redwood Deli & Catering, Inc.
No. 07€v-5062, 2008 WL 2622929, at *3 (E.D.N.Y. June 30, 2008) (granting certification on
the basis of plaintiff's onaffidavit).

B. Form of Notice

“Neither the [FLSA], nor other courts, have specifically outlined what formt-cour
authorized notice should take nor what provisions the notice should corntémore v. Eagle
Sanitation, InG.276 F.R.D. 54, 59 (E.D.N.Y. 201(9iting Fasanelli v. Heartland Brewery, Inc.
516 F. Supp. 2d 316, 323 (S.D.N.Y. 2007)). The Supreme Court has abstained from reviewing
the contents of a proposed notice under 8§ 216(b) noting “we decline to examine the terms of the
notice . . . Weconfirm the existence of the trial court’s discretion, not the details of its exé&rcis
HoffmanrLa Roche Inc. v. Sperling10 S. Ct. 482, 486, 493 U.S. 165, 170 (1989). “When
exercising its broad discretion to craft appropriate notices in individaakc®istrict Courts
consider the overarching policies of the collective suit provisions” and whetheotibe
provides “accurate and timely notice concerning the pendency of the colle¢iore ao that [an
individual receiving the notice] can makeiaformed decision about whether to participate.”
Fasanelli 516 F. Supp. 2d at 32Belaney v. Geisha NYC, LL.261 F.R.D. 55, 59 (S.D.N.Y.
2009).

C. Analysis. Conditional Certification

Plaintiffs seek conditional certification as to the following group:

Sales Associates who have been employed by Defendants for a

period of three years prior to the filing of the Complaint to the
present . . . [and] who were required to work in excess of forty (40)
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hours per week and who were not paid overtime as was the policy
and practice of Defendants.

DE 101lat 1. Defendantslo not oppose the motion.

Before the Court addresses Plaintiffs’ present motion, some proceduraf tastor
necessaryOn April 26, 2012, the Court denied Plaintiffs’ motion for collective action
certification without prejudice, finding thahe definition of the putative collective action
members was overly broad and ambiguous and that counsel had not made the “modest factual
showingsufficient to demonstrate that they and potential plaintiffs together were victians of
common policy or plan that violated the law.” DE 38 (quodayicoure 554 F. Supp. 2dt 372
(quotingHoffman v. Sbarrp982 F. Supp. 249, 261 (S.D.N.Y. 1997)he Court noted that
although the motion papers failed to define the class, the Complaint sought conditional
certification of a class consisting of “current and former employedsfehdants who perform
any work in any of defendant[s’] locations as noanagerial employees who give consent to file
a cause of action to recover overtime compensattaohais legally due them for the time
worked in excess of forty hours in a given work week.” DE 44 at 4 (quoting Compl. Th#&).
Court found that the term “nomanagerial employees” coveradnultitude of possibilities, none
of whichwere clarified by he motion papersld. at 11. {Taken to its logical inference, this
class could include secretaries, clerical workers, maintenance staff, reistptiet cetera).’ Id.
Although Plaintiffs’ motion papers subsequentiferred to the term “sales assocfaiewas
unclear from the papers whether that was the intended dthss.

The Court further noted that the affidavits offered in support of the motion weceedefi
in that the only mention of pspective members was the following sentence, “I have knowledge

and belief that the other non-managerial employees also worked over forty howeegend
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were not compensated for any hours over fortg.”at 11. The Court found that there was no
basisfor each of the affiant’s alleged knowledge or belief that other defendantysaglo
actuallyworked over forty hours and were not being properly compenshtedt 1112.
Accordingly, Plaintiffs’ motion for collective action certification wasnied. DE 380n

June 5, 2012, the Court'sder was affirmed by Judge Wexler. DE 51.

Plaintiffs now renew their motion for collective action certificatidxs noted above, the
instant motion narrows the putative collective action members to “Sales Assoglad have
been employed by Defendants for a period of three years prior to the filing@bthelaint to
the present . . . [and] who were required to work in excess of forty (40) hours per week and who
were not paid overtime as was the policy and practice of Defendants.” DE 101 atdlititma
the Plaintiffs proffer detailed affidavits from the named Plaintiffs as wétbasone other
former Sales Associate. DE 1@Exs. BD. In each affidavit, the affiant identifies specifically
named ceworkers who were employed as Sales Associates by Deferadahtgho allegedly
werenot properly compensated for overtime wol#. Each affiant also indicates that he
specifically discussed this matter with theseeremployees.ld.

The Court finds tha®laintiffs havesufficiently made the “modest factual showing”
necessary to demonstrakat Plaintifs and the potential plaintiffs together “were victims of a
common policy or plan that violated the la&wDoucoure 554 F. Supp. 2d 369, 373barrqg 982
F. Supp. 249, 26T rinidad, 962 F. Supp. 2d at 553. Further, Plaintiffgd@stablished a
“sufficient factual nexus” between thsituation and tht of the putative collectiveSee
Sobczak540 F. Supp. 2d at 36%yragg 2006 WL 2443554, at *1. Therefore, the Court hereby

conditionally certifesthe class proposed by the Plaintiffs.
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D. Analysis: Form of Notice

As noted, Plaintiffs have provided a proposed téotf FLSA Overtime Lawsudnd
Consent to Join formDE 104, Ex. L. The Defendanéssert several objectiotsthe Notice
and Consent. The Court will address these objections in turn.

1. Length of Notice Period

Plaintiffs’ Notice proposes that it be sent to Sales Associates employed by Defendants for
a threeyear period.Defendants argue that becadaintiffs havefailed to offer any evidence of
a willful violation, thenotice period should be limited tavo years. Defendantsfer no
authority in support of their position.

The limitations period for the FLSA is two years or, if the violation was willfugehr
years. 29 U.S.C. § 255(a) (2006). Several courts have approved a notice period of three years
when the plaintiff alleges willfulnessSege.g, Ritz. Mike Rory CorpNo. 12 CV 367, 2013
WL 1799974, at *3 (E.D.N.Y. Apr. 30, 2013Francis v. A7E Stores, IndNo. 06 Civ. 1638,
2008 WL 4619858, at *4 (S.D.N.Y. Oct. 16, 20083roque v. Domino's Pizza, LL.657 F.
Supp. 2d 346, 355 n.E(D.N.Y. 2008) see alsalason v. Falcon Data Com, Ind&No. 09CV-
3990, 2011 WL 2837488, at *7 (E.D.N.Y. July 18, 2011) (approving a three-year notice period).
Here, the Complaint alleges that Defendants’ conduct was wilfeeCompl.158, 61.
Accordingly, the Court finds thattareeyear period is appropriate.

2. Calculating the Starting Date for Purposes of Notice

Plaintiffs’ motion proposes that notice be sent to Sales Associates employed by
Defendants three years before the filing of the Compl&laintiffs do notcite anycasedaw in
support of their position.nktead Plaintiffs point to prior orders of the Court holding that the

relevant starting point for purposes of discovery of Sales Associate infornsatiore years
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prior to commencement of this actioDE 104 (citing DE 38; DE 51; DE 63; DE 73; and DE
85). Defendants, on the other hand, cite many cases for the proposition that courts taaitinely
that the starting date for the loblack period is the date of the court’s order granting a plaintiff's
motion forconditional certification.DE 103 at Zciting Ritz v. Mike Rory Corp2013 U.S. Dist.
LEXIS 61634 *7-8 (E.D.N.Y. Apr. 29, 2013Hernandez v. Immortal Rise, In2012 U.S. Dist.
LEXIS 136556 *21 (E.D.N.Y. Sept. 24, 201Bnriquez v. Cherry Hill Mkt. Corp2012 U.S.

Dist. LEXIS 17036 (E.D.N.Y. Feb. 10, 201Bpmero v. Flaum Appetizing Coy2009 U.S.

Dist. LEXIS 80498 (S.D.N.Y. Aug. 17, 2009gearson v. Concord Mortg. Car2009 U.S.

Dist. LEXIS 88926 (E.D.N.Y. Aug. 31, 2009)aroque 557 F. Supp. 2dt 355;Doucoure v.
Matlyn Food, Inc, 554 F. Supp. 2d 369, 373 (E.D.N.Y. 2008)glada v. Linens 'n Things, Inc.
2007 U.S. Dist. LEXIS 39105 (S.D.N.Y. Apr. 26, 200z¢e v. ABC Carpet & Hom@36

F.R.D. 193, 199 (S.D.N.Y. 2006gjurovich, 282 F. Supp. 2d at 98.

As noted aboveniFLSA collective actions, the statute of limitationas foropt-in
plaintiffs until the “date on which [their] written consent is filed in the court in vthe action
was commenced.” 29 U.S.C. § 256(Bherefore, Some courts in this Circuit have calculated
the time period for provision of notice from three years prior to the date of thanmet@der,
rather than three years prior to the complaifobles 2013 WL 6684954, at *10 (citing
Enriquez 2012 WL 440691, at *3)Because equitable tolling issues often arise for prospective
plaintiffs, however, ther courts in this Circuit have calculated the three-year period from the
date of the complairitvith the understanding that challenges to the timelioégsdividual
plaintiffs’ actions will be entertained at a later daté/hitehorn v. Wolfgang's Steakhouse,,Inc
767 F. Supp. 2d 445, 451 (S.D.N.Y. 201s8e also Roble2013 WL 6684954, at *10Vinfield

v. Citibank, N.A 843 F. Supp. 2d 397, 410 (SNDY. 2012);Thompson v. World Alliance Fin.
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Corp., No. 08 Civ. 4951, 2010 WL 3394188, at *7 (E.D.N.Y. Aug. 20, 20E83anellj 516 F.
Supp. 2cat 323 n.3. The Court finds it is appropri&e the Raintiffs to send notice to aales
Associateemployed within three years of the date @mnplaint was filed.Defendant may
challenge the timeliness of individual plaintiffs' claiatsa later date.

However, given the Court’s holding above with respect to the timeliness of claims
brought against the proposed defendants, with regard to these defendants only, the notice must
reflect a lookback period of three years prior to the date Plaintiffs sought leave to amend.
Therefore, it is apparent to the Court that the Notice willgdmtwo different groups and kWi
hawe to provide for thatact acordingly.

3. The Time Limit to Optin

Defendant®bject to Plaintiffs’ proposed Mice to the extent it providesnetydays for
plaintiffs to opt-in. Defendants note that courts generally restrict the optiat e 45 to 60
days. DE 103 at 3. Plaintiffs proffer no authority for their position that a 90-day optiod
appr@riateor necessaryPlaintiffs note, however, that “[ijn the event the Court disagrees, . . .
the time period for opting in should be no less than sixty (60) days.” D&EtX4

Courts routinely restrict the opt-in periodsiaty days. Moore 276 F.RD. at61;
Whitehorn 767 F. Supp. 2dt451-52;Sexton v. Franklin First Fin., LtdNo. 08-CV-4950,
2009 WL 1706535, at?2 (E.D.N.Y. Jun. 16, 2009). Accordingly, the Notice should be
modified to direct optn plaintiffs to submit their Consent formgthin sixty days of the date of
the Notice

4. Notice of the Consequences of Joining the Action

Defendants request that tNetice provide that opta plaintiffs may be required to
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“(1) appear for depositions; (B@spond to written discovery; (3) testify at trial; and (4) pay costs
to Defendants if they do not prevailDE 104 at 34. Citing Lujan v. Cabana Mgmt., Inc2011

WL 317984, No. 16EV-755, at *11 (E.D.N.Y. Feb. 1, 2011), Plaintiffs object and arguithiea
Notice should include a neutral and non-technical reference to discovery obligations.

In Lujan, the court directed the parties to modify the notice to include the following landifage:
you join this lawsuit, you may be asked to give testimony and information aboutgdufor
[defendant], to help the Court decide whether you are owed any malderi fact, courts in

this Circuit routinely approve such languageeShen v. Oceanica Chinese Restaurant, Inc.
No. 13-CV—-4623, 2014 WL 1338315, at *10 (E.D.N.Y. Apr. 2, 2014) (approving same language
as inLujan); Mendoza v. Ashiya Sushi 5, Indo. 12 Civ. 8629, 2013 WL 5211839, at *9
(S.D.N.Y. Sept. 16, 2013pame) Ritz, 2013 WL 1799974, at *@ame) Rosario v. Valentine
Avenue Discount Store, C828 F. Supp. 2d 508, 520 (E.D.N.Y. 20{dame) Accordingly,

the Notice shall be modified to includeghanguage contained Lujan.

With regard to costs, however, Plaintiffs are correct thaistbns in this district have
generdly disapproved thenclusion of language about costRitz, 2013 WL 1799974, at *3;
Hernandez v. Immortal Rise, In&o. 11 CV 4360, 2012 WL 4369746, at *7 (E.D.N.Y. Sept.
24, 2012)Lujan, 2011 WL 317984at*11. Such language mapse “an in terrorem effect that
is disproportionate to the actual likelihood the costs or counterclaim damages wilf occ
Guzman v. v. VLM, IncNo. 07-€V-1126, 2007 WL 2994278, at *8 (E.D.N.Y. October 11,
2007). Reference to costs, therefore, shoellomitted.

Lastly, Defendants request that the Notice state “If you choose to join this lawguit, y

will be bound by any decision of the Court, judgment of the Court, or settlement, whether
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favorable or unfavorable.” DE 1G8 4. The Notice presentlyprovides, “If you choose to join
this case you will be bound by the judgmenthetherit is favorable or unfavorable.

The only substantive difference betweegf@dantsproposed wording andantiffs'
proposed wording is the inclusion of the phrase “by any decision of the Court . . .amesttt
Plaintiffs do not object to &fendants’ languageThere is nothing in the relevant case law to
suggest that this phrase is either required or prohibited; therefore, it is up touhisaC
determine whther the inclusion of this phrase will “provide accurate and timely notice
concerning the pendency of the collective action, so that [potential pldinéffanake informed
decisions about whether to participate,” or would instead be “unduly argumentagant to
discourage participation in the lawsuit, or [be] unnecessary or misleawngehorn, 767 F.
Supp. 2dat 450(internal quotationandcitations omitted). The Court finds that modifyintpe
languageof the Nbtice to inform potential plaintiffs that they will be bound by degision or
settlement of the Court may assist potential plaintiffs in determining whether thregatish to
join this suit. Plaintiffs are directed to modify the notice accordingly.

5. Defendants’ Contact Information

Defendants request that tNetice include contact information for Defendants’ counsel.
In support of their position, Defendants cite several decisions from this Coogiuding that
such information is appropridyeincludedin a notice of a collective actiorBee Slamna v. API
Rest. Corp.No. 07CV-757, 2013/NL 3340290 at *5 (S.D.N.Y. June 27, 2013YJoore, 276
F.R.D. at 61Gjurovich, 282 F. Supp. 2d at 108anqg 2009 WL 5710143, at *11. In response,
Plaintiffs rely onseveral decisianfrom outside this Circuit disallowing such requefl& 104
at 5. The Court finds Defendants’ request to be reasonable and reflective of routiilce pra

this Circuit Plaintiffs are therefore directed to modify thetide accordingly.
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6. Referencetothe Court Authorizing the Notice

The first page of thélotice provides that “THIS NOTICE AND ITS CONTENTS HAVE
BEEN AUTHORIZED BY THE HONORABLE A. KATHLEEN TOMLINSON.” DELO4,

Ex. L. Defendants request that this languagexsudedrom theNotice Defendants cite no
authority for this request and such language is routinely adopted in this C8eeRobles

2013 WL 6684954at *9 (directing that notice conclude with similar “routinely required
language”)Melgadejo vS & D Fruits & Vegetables IncNo. 12 Civ. 6852, 2013 WL 5951189,
at *6 (S.D.N.Y. Nov. 7, 2013) (directing that similar language be included at end of)notice
Alvarez v. IBM Restaurants In&39 F. Supp2d 58Q 588 (E.D.N.Y. 2012) (directing that nogi
be revised to chandg@HIS NOTICE AND CONTENTS HAVE BEEN APPROVED BY THE
FEDERAL COURT.” to “THIS NOTICE AND CONTENTS HAVE BEEN AUTHORIZED BY
THE FEDERAL COURT). Accordingly, Defendants’ request to omit reference to the Court
authorizing the Notice idenied.

Defendants also request that paragraph 5 of the Notice be alteredyraptb of the
Notice provides, in part, “The Defendants have denied the allegations of the landshave
raised various defenses. The Court has approved the sending of this Notice, but the Court
expresses no opinion on the merits of this lawsuit. A final decision on the meritslaigug
has not been made by the Courd. Defendants request thdhe Court expresses no opinion
on the merits of this lawsuit” be replaced wilthe issue of who is right and who is wrong has
not yet been addressed by the Judge and the Judge has no opinion who is right orDEong.”
103 at 4.Defendants also request that this language be placed pax@graph 1 on page one of

the Notice.
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In support otheir position,Defendantsely on this Court’s decision iMoore, 276
F.R.D. at 61. I'Moore this Courtrejected defendants’ requekat the notice state “receipt of
the Notice does not mean that the individual receiving the notice has a valid didiniistead,
the Court foundhe larguage of the proposed notice sufficient to satisfy defendants' concerns in
this regard.ld. (“The Judge has not decided who is right and who is wrong ye{l]f you
choose to join this lawsuit, you will be bound by any decision of the Court, judgment of the
Court, or settlement, whether favorablauafavorable”). Thus, the Court’s ruling was specific
to the languagander reviewn that case.

Here,the Court similarly finds that the language of the Notice under review isisaoffic
to address Defendants’ concerns and that Defendants’ substisuiomecessary. However,
consistent with common practice in this Circuit, the Court directs that Plaintiffs chizange
language of paragraph 5 to provide the following routinely required language, in bolhtype
capital letters: “THIS NOTICE AND ITS CONT¥TS HAVE BEEN AUTHORIZED BY THE
UNITED STATES DISTRICT COURT, EASTERN DISTRICT OF NEW YORK,
HONORABLEA. KATHLEEN TOMLINSON, UNITED STATES MAGISTRATE JUDGE.
THE COURT HAS TAKEN NO POSITION IN THIS CASE REGARDING THE MERITS OF
THE PLAINTIFF'S CLAIMS OR OF HE DEFENDANTS' DEFENSES.'SeeRobles 2013
WL 6684954, at *qrequiring this languagelMelgadejg 2013 WL 5951189, at *@Game) Diaz
v. S & H Bondi's Dep't Stoy&lo. 10 Civ. 7676, 2012 WL 137460, at *10 (S.D.N.Y. Jan.18,
2012) (same)lriarte, 2008 WL 2622929, at *7 (sam&pbczak540 F. Supp. 2d at 368 (same);
Lynch 491 F. Supp. 2d at 374 (sam@)urovich, 282 F. Supp. 2d at §8ame). Thislanguage
will both correctly identify the court authorizing the notice and will confirm thatiés of the

case have yet to be determin&@eeRobles 2013 WL 6684954, at *9.
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7. OptIn Notices Returnable to the Court

TheNotice directs opin plaintiffs to return their Consent forms to Plaintiffs’ counsel.
Defendants request that tNetice bemodified to direct optn plaintiffs to file their Consent
forms with the Clerk of the Court. Plaintiffs do not address this objection in their Rapys.

The common practice in the Eastern District ifd@e opt-in plaintiffs send their consent
forms to the Clerk of the Court rather than to plaintiffs’ counSseBrabham v. Mega
Tempering & Glass CorpNo. 13 Civ. 54, 2013 WL 3357722, at *7 (E.D.N.Y. Jul. 3, 2013)
(finding, among other things, that sending notice to the Clerk of Court “avoidskhe
delaying a tolling of the statute of limitations relating to an individualplaintiff's claims as
a result of the turnaround time occasioned between receipt of a consent formmbifd|
counsel and the need to file the form with the Court. Thus, this practice is in the best ofter
any optin Plaintiff”); Rosario v. Valentine Avenue Discount Store, 828 F. Supp. 2d 508,
521 (E.D.N.Y. 2011) (ordering that notice of pendency directroptaintiffs to file their
consent forms with the Clerk of the Court and noting recent court decisions findinguhainge
forms to plaintiff's counsel “implicitly discourages ojptplaintiffs from selecting other
counsel”);Bowens v. At Maintenance Corp546 F. Supp. 2d 55, 84-85 (E.D.N.Y. 2008) (citing
recent cases which found that requiring consent forms to be returned to plaatiffsel
improperly discourages class members from seeking outside camdskdecing that Consent
Formsbe sent to the Clerk of Court)riarte, 2008 WL 2622929, at *4 (although plaintiff
proposed that “individuals deciding to opt in forward their completed consent forms to his
counsel, ‘recent decisions have held that such a provision improperly discourag@esestasers
from seeking outside counsel and thus, courts have directed that Consent Formsoahesent t

Clerk of the Court™) (citations omittedizuzman v. VLM, IncNo. 07 Civ. 1126, 2007 WL
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2994278, at *9 (E.D.N.Y. Oct. 11, 2007) (noting defendants’ objection to consent forms being
returned to law offices of plaintiffs’ counsel and referencing the fact thah#jerity of courts
direct parties to submit ot forms to the clerk of court, court directed that consent forms be
returned to the Clerk of the Courthccordingly, he Court finds that the appropriate course of
action here is to have the consent foretsirnedto the Clerk of the Court. Plaintiffs’ counsel is
directed to update the Notice according to this directive.
8. Attorneys’ Fees

Defendants request that the last two sentences of the Consent form be modified to
condition a petition for fees upon a settlement or judgment and state that attteasysill not
automatically be granted by the Coufthe language presently reads, “I understand that Valli
Kane & Vagnini LLP may petition the court for an award of fees and costs tadbypa
Defendants on my behalf.understand that the fees retained by the attorneys will be either the
amount receive from the Defendants or a percentage of the total settlement or judgment amount
(including fees).”DE 104, Ex. L. The Court finds that Defendants’ request is reasonable.
Plaintiffs are therefore directed to insert the following language into gtasdintence above: |
understand thah the event that the Plaintiffs aseiccessfulValli Kane & Vagnini LLP may
petition the court for an award of fees and costs to be paid by Defendants on my behalf

9. Dissemination of the Notice

Plaintiffs request an order directing Defendants to produce the nkastdsnown mailing
addresses, alternate addresses, all telephone numbers, last known emagsddessof birth,
social security numbers, and dates of employmerdlfqotential class menalos employed by
them for the relevant time period. DE 101 at fdddants object to Plaintiffs’ request the

ground that such disclosure would violate the employees’ privacy ribfendantdurther
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contend that courts do not require the production of this information until a large number of
notices are returned as undeliverable.

In general, it is appropriate for courts in collective actions to order the disaavery
namesaddressedelephone numbers, email addresses, and dates of employrpetdruial
collective membersSee, e.g., Puglisi v. TD Bank, N.No. 2014 WL 702185, at *6 (E.D.N.Y.
Feh 25, 2014) (“In regard to requests for names, last kremidnessegelephone numbers (both
home and mobile), erail addresses, and dates of employmeaurts often grant this kind of
request in connection with a conditional certification of an FLSA collectiverat}i(internal
guotations and citatior@mitted) Rosariq 828 F. Supp. 2dt522 (“The Court finds the
disclosure of potential opt-in plaintiffs’ names, last known addresses, telephonesjiande
dates of employment to be approprigteln re Penthouse Executive Club Comp. Ljthgo. 10
Civ. 1145(NRB), 2010 WL 4340255, at *5-6, (S.D.N.Y. Oct. 26, 2010) (finding the disclosure
of names, addresses, telephone numbers, and dates of employment to be “essinttdl/iog
potential optin plaintiffs”). With regard to dates of birth and social security numbers, however,
courts typically decline to allow discovery in the first instanBesariq 828 F. Supp. 2d at 522;
Whitehorn 767 F. Supp. 2d at 448. Thus, the Court is directing Defendants to provide Blaintiff
with a list of thenamesaddressegelephone numbers, email addresses, and dates of
employmenfor all potential class members employed by them for the relevant time p&hed.
list is to be furnished within 14 days of the entry of this Order and is to be treatesl fliyrties
as confidential.To the extent that the parties have not previously entered into a Stipulation and
Order of Confidentiality, they are ordered to do so forthwith for this purpds$#aintiffs are

unable to effectuate notice on some potentialiopiaintiffs with the information that is

27



produced, Rintiffs may renewtheir application forthe dates of birth andocial security
numbers.
IV.  CONCLUSION
For all of the foregoing reasons, Plaintiffs’ motion to amend the Complaint iGedhldar
Consultants Broadway Inc., Cellular Consultants of Port Washington, Inc., €&hraultants
Ridgewood Inc., Cellular Consultants of West Islip Inc., Wireless FranCluge, Cellular
Consultants Holding Corp., and Digital Page Sales Garparties is GRANTED the extent
set forthin this Decision and OrdePlaintiffs aredirected to serve and file an Amended
Complaint,in compliance with the directives issued in this Order, within ten (10) days.
Plaintiffs’ motionfor conditional certification as an FLSA collective action pursuant to
Section 216(b) is GRANTEDRsubject to the limitations discussidthis Discussion an@rder.
In sum, the Court certifies the following group:
All of Defendants’ employees currently and/or formerly employed
who are/were Sales Associates or perform/performed work similar
or identical to Sales Associates for a period of three years prior to
the date of filing the Complaint in this action to the present.
The Court further orders that:

1. Within 14 day=f entry ofthis Order, Defendants or their designated
representatives shall cause a copy of the names, addresses, telephone numbadsiressas,
and dates of employment for all potential class members employed bypthenafter
August 12, 2011 to be served upon counsel for the Plainitfis list is to be treated by the
parties as cdidential;

2. The proposed Notice of Pendency and Consent to Join form is approved,

subject to the modifications discussed in this Order;
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3. Within 30 days after the entry of this Order, the Plaistifftheir designated
representativ&@shall cause a copy of the Notice of Pendency and Consent to Join form to be

mailed by firstclass to all of the potential opt-plaintiffs.

SO ORDERED.

Dated:Central Islip, New York
May 19, 2014

/s/ A. Kathleen Tomlinson
A. KATHLEEN TOMLINSON
U.S. Magistrate Judge
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