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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ANTHONY AVOLA, et al,

Plaintiffs,

MEMORANDUM & ORDER
-against 11CV-4053 PKC)

LOUISIANA-PACIFIC CORPORATIONEet al,

Defendants
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

This actionis aboutan advertisementhatreads: “LP SmartSide products work and cut
just like traditional wood, takop nails and screws with ease.(Dkt. No. 23 (“Defs. Ex."),
Ex.G.) Defendants LouisianBacific Corporation (“Louisian®acific’) and Home Depot
U.S.A., Inc. (“Home Depot”seeksummary judgment, dismissirigjaintiffs’ breach of express
warranty and false advertising claims based on this advertisé€iivotion”). (Dkt. No. 22.)

The Motion isGRANTED in part and DENIED in part, for the reasons set forth below.

l. Background

A. Avola’sCarpentry Experience

Plaintiff Anthony Avola (“Avola”), a carpentés son and seldescribed “master

carpenter,” habad ovetthree decades of experience in the carpenthystry® (Defs. 56.1 {{ 2-

! For purposes of the Motion, the facts are construed in the light most favorable to

Plaintiffs. See Adickes v. S.H. Kress & C898 U.S. 144, 1589 (1970) (Harlan, J.). Rule 56.1

of the Local Rules ofhe United States District Courts for the Southern and Eastern Districts of
New York (“Local Rule 56.1") requires (i) the party moving for summary judgmtre (
“moving party”) to submit, using numbered paragraphs, a statement of the alletgedrf which
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6; Defs. Ex. A (‘Avola Dep.”), at12, 82-83.) Avola wasalsoa member of the local carpenters’
union for more than two decades. (Defs. 56.1 T 3.)
Avola’s industryexperiencanvolved working with different types of wood. (Pls. 56.1
at 31 12.) At his depositionAvola stated based orthis experience, thabnewould only use
“soft woods” in construction, for whiclfyou hit the nail once and then you take your finger
away and yotnammer the rest of it in.” Alvola Dep, at 8390.) Avola added:
[lln my kind of carpentry—| wasn’'t a cabinet maker. A cabinet maker uses hard

woods. . . [W]e never drilled in any type of wodaecause the nail goes through the
wood with no problem and that’'s what | was used to.

(Id. at 91.) While recognizinthe riskthat nailswould ricochet Avola also statedhat he never
encountered suatisk when nailing into “soft woods'if anything,the nails “fall[] lightly” away,
rather than ricocheting(Pls. 56.1, at 3 1 14.)

B. Avola’s Employment at Home Depot

In early-to-mid 2000, around the age of 70, Avola t@pgarttime job & a sales associate
at the Home Depot store in Commack, New Yditke “Home Depot @re” or the “Sore”).
(Defs. 56.1 1 8Avola Dep, at8, 26) In spite ofhis extensive experienda carpentry, Avola

was assigned to workn the Store’s plumbing departmen{Avola Dep, at 74-75.) Avola

it relies GeeDkt. No. 24 (“Defs. 56.1")); and (ii) theon-movingparty to submit a statement
(a)responding, in correspondingly numbered paragraphs, by admitting or denying tjeel alle
facts in each paragraph of the moving party’s statement and€binal] in additional numbered
paragraphs, other factseeDkt. No. 28 (“Pls. 56.1")). Local Rule 56.1(&)).

If the moving or normoving party denies an alleged fact in the opposing party’s
statement but fails to support this denial with citationadmissible evidence, such fact shall be
deened admitted for purposes of the Motion. Local Rule 56;5@h, e.g.Nat'| Econ. Research
Assocs., Inc. v. Purolite ‘C’ CorpNo. 08 Gv. 7600, 2011 WL 856267, at *1 n(&.D.N.Y.
Mar. 10, 2011)“[C]itations to the partiesRule 56.1 statements concern factual assertions that
are admitted or are deemed admitted because they were neither admitted nor yleheed b
opposing party or have not been contradicted by citations to admissible evidenaay).
citation herein to only one of the party’'s statements, without indication thdtegedfact is
disputed, means that this Court i@emed such fact admitted.



admittedthat he only “knew enough about plumbing to tethp customers] what theyeeded’
from having observed the plumbextoneof his prior jobs. Id. at 75-76.)

Like Avola, other employees of thedbe werealso assignetb work in departments for
which they had littlo-no prior experience. Michael Phillips was only experiencedwith
plumbing and heating, biiadworked in the electricalepartment and on the contractors’ desk
beforemoving to the plumbing department. (Defs. Ex. C (“Phillipsp’), at 7-8.) Evelyn
Pretty likewise workedn the paint, hardware, and lumber departments and on the contractors’
desk, even though her background was in floral design and not construction. (Defs. Ex. B
(“Pretty Dep?’), at 6-10.) Pretty denied that thetdBe required itsemployeesto haveany
experience in home improvement or constructionych less requiredhose in the lumber
department to have experienggh lumber. (d. at 2526.) As a matter of factPhillips insisted
thatthe Store expected its employees to “work every department,” regardless of dnendap
to which they were assigned. (Phillipgep, at 22.)

In terms of theinformation that the $ore’s employees were requirdd possess
regardingthe products soldPrettystatedthatHome Depotoffereddifferentdepartmenspecific
classessuch as “very basicclass on all the materials in the departrhant classes “sponsored
by a vendor.” (Prettpep, at 78, 17 (emphasis addejl)Specifically,having worked fothree
years in the lumber departmeftetty also stated that'I’'m sure at one point in a cts [LP
SmartSide] was gone ovetfioughshedenied ever havingeadmaterials regardingr practiced
using, this product. (Id. at 8-9, 12-13, 17-19.)Prettystatedthat as such, the employeesuld
only “answerwith a basicknowledgeof the productsin their departments(ld. at 7 (emphasis

added);see alsad. at 29 (“If [the customers] are looking for a particular productfile] sales



associates] will show them thgpes of products that are available, but they don’t have the
knowledge.).)

C. Avola’s Purchase of LP SmartSide

Home Depotsellssiding productdo coverthe outsideof buildings and otherstructure.
Among these products is LP SmartSidey@e of“composite wood”siding producicreated by
combining wood byproducts and chemicals. (Defs. 56118 Pretty Dep., at14.) On its
website, Louisiandacific advertises LP SmartSideuting in relevant part, that “LP SmartSide
products work and cut just like traditional wood, taking nails and screws witli @hse
“Advertisement”). (Defs. Ex. G.)

According to PrettyHome Depotalso sells other types of siding products, such as
“vinyl” and actual“wood.” (PrettyDep, at15-17.) Information from Home Depstwebsite
which Plaintiffsintroduce intcevidencejndicatesthat theactual“wood” siding products include
mostly productsmadefrom white cedar and F11 Siding, a produanadefrom longeaf pine?
(Pls. Ex. B see alsd’rettyDep, at 17 {estifying that “T1-]11 is all wood”)) The product page

for T1-11 Sidingspecifically describethis productas plywood with a “traditional wood siding

2 Defendantsobject toPlaintiffs’ allegations thasiding products made fromvhite ceda

and longleafpine have densities of 19.67 to 21.98 pounds per cubic foot and 39.83 pounds per
cubic foot, respectivelyas compared withP SmartSide’specifieddensity of 28 to 70 pmds

per cubic foot. (Dkt. No. 27 (“Defs. Reply 56.11) 12-13 Defs. Ex. F.) To support these
allegations, Plaintiffs cite to a California State University welmsitéled “Physical Properties of
Common Woods.” (Dkt. No. 30 (“Pls. Ex."Ex. C.) By citingto this website, Plaintiffs expect

this Court to take judial notice of the seemingly higher density of LP SmartSide as compared to
actual“wood” siding products. This Court, howeveannot do so.The scientific factson this
welsite arenot judicially noticeable, in thahis Court cannot ascertain who credted welsite

and how that person obtaindte scientific factscontained therein SeeFed. R. Evid. 201(b)(2)

(“The court may judicially notice a fact that et subject to reasonable dispubecaise

it[] . . .can be accurately and readily determined from sources whose accuracy cannot rgasonabl
be questioned.” (emphasis added)



look” (Pls. Ex. B(emphasis added) Plywood is created byayering thin strips of actual
wood? (AvolaDep, at 132.)

On the afternoon of October 1, 2009, Avola went to the Home Dépua, Svhere he was
still employed, to buya siding product for the extensida the shed in his backyardDefs. 56.1
19 2627; Defs. Ex. E;Avola Dep, at 13031, PrettyDep, at 20.) According to Avola, he had
previouslyused T111 Siding for the shed. (Avolaep, at 132, 139 This time,Avola hadalso
purchased I-11 Siding, and was about to leave the Store vanetnnamed, Home Depséales
associatéin the lumber department approached him. (Pls. 56.1, at 12 { 2; Avola D&B,, at
131.) The sales associaseiggestethat Avola try LP SmartSide, as an alternative, stating that it
“nails just like wood,” “works as easy as traditional wood siding,” @anl be installed the same
way as T111 Siding (the “Related Statements” (Pls. 56.1, at 12 1 3-Avola Dep., at33-34.)
According to Avola, this was the first time thattedheard about LP SmartSide(Avola Dep,

at 34.) Avola subsequently ptiased LP Smart8e. (Defs. 56.1 1 26.)

3 The fact that T411 Siding, which istill made from actual wood, looks likeit does not

qualify as a “traditional wood” siding pductsuggestghat “traditional wood” siding products
are asub-categoryof actual“‘wood” siding products.

4 Avola statedthat heremembered thélome Depotsales associateface, but not his

name Avola describethe sales associaés an “elderly guy, white hair, taller than me.” (Avola
Dep., at33, 35.) Avola explainedthat he only knew the names of the sales associates in the
plumbing department where he workett. at 26.)

> Defendantsobjectto the allegationgbout Avola’s conversation with the Home Depot

sales associatas “inadmissible hearsdy Testimonyfrom Avola’s affidavit and deposition
however, may be considered osummary judgment, so long as such testimeamuld be
admissible at trialSee infraat Section III.C.2.i.

6 Avola did not visit LouisiandPacific’'s websitenor view the actuaAdvertisement foL.P

SmartSide, until after the accidenthen hewas researching this product. (Defs. 56.4%%4;
Avola Dep, at 35-39, 146-49, 232.)



D. Avola’s Accident

On the morning of November 3, 2009, Avattartedinstalling LP SmartSide orthe
extension tahe shed. (Defs. 56.11129-30.) For nailinginto this “composite wood” siding
product {d. T 18), Avola adhered to the same procedures th&iatepreviously followedor
“wood” siding products. (Pls. Ex. A § 7.) Avola proceedetiammertwo to three nails per
sideinto every panel of LP SmartSide, in order to keep the panels in place. (Pls. 56.1, at 6  34;
Avola Dep, at 178.) Although LP SmartSide’s installation instructienrshich Avola neither
receivedwhen he purchased this product, nor saw after the accidert-requiredat leastthe
use of‘sixpenny” (.e., two-inch) nails, Avolaused “fourpenny(i.e., oneanda-half-inch) nails.
(Defs. 56.1 11 25, 31, 4Hvola Dep, at 44, 47, 14445) Avola averredthat under the
carpentes’ union’s rules, use othe shorter nailsvas still proper,given the thickness of the
panels (Defs. 56.1 1 32

Avola began nailing in the paneté LP SmartSidérom the back to the front of the shed
(Avola Dep., at 170.) According tAvola, even inthe beginning, the nails refused to stay in
placeafter he hammered them onéée had tchammereach nailtwo or three times for ito
hold, beforeletting go with his left hand anfdlly hammeringn the rest othe nail (Id. at 180
81.) Avola alsostatedthat,in some placesthe nails “fell to the floor,” an@lsewhere “it was
hard to nail, so | would skip the area and go to a different area to nlail.at 18082; see also
id. at 190 (testifying that “I tried to nail it in one spot and then | had to change tee gfléhe

nail because it becameafter twoor three times, it wouldn’t even hold in place anymore”).)

! Defendants allege th#&tvola was using a nail gun, as opposed to a hammer, based on

Phillips’s deposition testimony that Avola told hinmso several weeks after the accident.
(Defs.56.1 11 57, 5%0.) Plaintiffs, however, allege th&hillips and other eployeesthought
that the accident had occurred with a nail gun, but that Avola advised them that inetiad
hammer. (Pls. 56.1, at 10-1Y 5960.)



By mid-afternoon, Avola had hammeredabout 100 nailsinto seven panelof LP
SmartSide (Defs. 56.1 § 35; Avol®ep.,at 17879, 18284.) Shortly thereafteras he was
nailing in the eightrand lastpanel, Avola stooped dowslightly, tapped one of theails into
place,let go of it andhammeredt again once or twigeat which point it ricocheted intis left
eye. (Defs. 56.1 1 3738.) Avola recounted that the nail “felt like a bullet hit my egetthat,
after the accident, he felt as if he whking through . . . a bottle of Vasoline.” (Avdlzep, at
170, 188.)

Avola statedthat, six monthsfter the accidenypon his reavery, he finished nailing in
the eighth panel of LP Sm&ide usingthe same type of nailg&xceptthat this time hepre-
drilled the nails into the panelld( at 198.)

[I.  Procedural History

On July 5, 2011Rlaintiffs commenced this action New York State court (Dkt. No. 1.)
Plaintiffs’ Complaint, construed liberallinsofar as itcombinesseveral claims under single
causes of actiorgsserts the following claims: design and manufacturing defects, failure to warn,
negligence, breaches of expresd anplied warrantiedalse advertisingand loss of consortium.
(Dkt. No. 1-1 (“Compl.”) {1 14-34.)

On August 23, 2011, Defendamtsmovedthis action to thidDistrict, based ordiversity
jurisdiction. (Dkt. No.1.) Magistrate Judge E. Thomas Boyleectedthe parties to complete
any fact and expert discovery by February 1, 2013 and June 15, 2013, respectively. (Dkt. No.
14.)

On April 18, 2013, this action, originally assigned to Judge Denis R. Hurley, was
reassigned tahis Court. Docket Entry, dated Apr. 18, 2013.) On May 16, 2013, at a pre
motion conferencethe partiesagreed to waive any expert discovery in this action, and proceed

with briefing the Motion presently before this Court. (Minute Entry, dated May 16,)2013.
7



1R Discussion
A. Standard of Review

Federal Rule of Civil Procedure 56 provides for summary judgmeiat daim where
“the movant shows that there is no genuiiigputeas to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. Ra)p6lheinitial burdenbelongs to the
moving party Adickes 398 U.S.at 159-6Q0 The moving party saties the initialburden by
showingan absence of any factual issukat would allowa “reasonable juryto find for the
non{moving party orthatclaim. Anderson v. Liberty Lobby, Ina177 U.S. 242, 2489 (1986)
(White, J.).

If the moving partymakessuch ashowing regardingan “essential element of the
nonmoving party’s caseall other facts are “necessarily render[ed}immaterial.” Celotex
Corp. v. Catrett477 U.S. 317322-23 (1986) (Rehnquist, Jsee also Burke v. Jacg§81 F.2d
1372, 1379 (2d Cir. 1992) (“If the undisputed facts reveal that there is an absence of sufficient
proof as to one essential element of the claim factyal disputes with respect to other elements
of the claim become immaterial and cannot defeat a motion for summary judgmeritg)
burden then shifts to the nonoving party, who “must show the presence of a genuine issue by
coming forward with evideze that would be sufficient, if all reasonable inferences were drawn
in his favor, to establish the existence of that element at tribliftur v. Rothschild Registry
Int’'l, Inc., 26 F.3d 304, 309 (2d Cir. 1994).

Despitethe moving party’snitial burcen, the normoving party may not passively rely
on its pleading$o survive summary judgment, but rather must “designate specific factsnghowi
that there is a genuine issue for trial” through “affidavitsdepositions, answers to
interrogatories, anddmissions on file.”"Celotex 477 U.S. aB24 (quotations omitted)see also

D’Amico v. City of N.Y.132 F.3d 145, 149 (2d Cir. 1998) (“[T]he momoving party may not
8



rely on mere conclusory allegations nor speculation, but instead must offer someitande
showing that its version of the events is not wholly fanciful.”

Although the normoving party need not “produce evidence in a form that would be
admissibleat trial in order to avoid summary judgmerélotex 477 U.S. at 324, this statement
is not withoutexception Even if otherwise inadmissible affidavits arather outof-court
declarationan be considered on summary judgmenthasbasidor testimonythat would be
admissible at trialthesedeclarationscannot contain hearsay statements that would still be
inadmissibleat trial if the affians ordeclarantsvere totestify to them.See Patterson v. Cntyf o
Oneida 375 F.3d 206, 219 (2d Cir. 2004) (holding that an affidavit representing that the affiant
is “competent to testify to the matters [based on personal knowledge] assettiedaifidavit”
may be “submitted in support of or in opposition to the summary judgment motion,” but that any
“hearsayassertion that would not be admissible at trial if testified to by the affiant” may not be
considered with respect to such motis®ge also Beyah v. Coughlin89 F.2d 986, 989 (2d Cir.
1986) (holding that “[h]earsay testimony .that would not be admssible if testified to at the
trial may not properly be set forth in [the Rule 56] affidavit” on summary judgfiestt and
secondnodifications in origingl (quoting 6 Moore’s Federal Practice § 56.22[1] (2d ed. 1985))
accordFed. R. Civ. P. 56(c) (“An affidavit or declaration used to support or oppose a motion
must be made on personal knowledge, set out facts that would be admissible in evidence, and
show that the affiant or declarant is competent to testify on the matters stated.”).

B. AbandonedClaims Design Defect, Manufacturing Defect, Failure to Warn,
Negligence, an@reach of Implied Warranty

This Court begins by considerijaintiffs design defect, manufacturing defect, failure

to warn, negligencend breach of implied warrantyaims.



Plaintiffs, in their opposition brief, spem time addressing these fiwtaims (Dkt. No.
29 (“Pls. Br.”)), to which Defendant$evotedat least 60% offte arguments thar initial brief
(Dkt. 25 (“Defs. Br.”), at 819). Indeed, the argument section Raintiffs’ opposition brief
only contains headings for their “Breach of Express Warranty” and “False tisiivgt claims
and contends that these two claims should survive summary judgment. (PIs. Br., at 5, 7, 18, 25.)
According to DefendantsPlaintiffs have abandoned all but their breach of express
warranty and false advertising ¢fa. (Dkt. No. 26 (“Defs. Reply”), at 2.) This Court agrees
that Plaintiffs’ failure to acknowledge, let alone address, the remafegclaims in opposing
the Motionsignalsthe abandonment of theskaims.
Many courts in this District have similarly hel&eeOstroski v. Town of Southgld43 F.
Supp. 2d 325, 340 (E.D.N.Y. 2006) (Bianco, J.) (“Because plaintiff's opposition papers did not
address defendants’ motion for summary judgment on this dlagclaim is deemed abandoned
and summary judgment could be granted on that basis alomaylpr v. City of N.Y.269 F.
Supp. 2d 68, 75 (E.D.N.Y. 2003) (Glasser, J.) (“Federal courts may deem a claim ablandon
when a party moves for summary judgment on one ground and the party opposing summary
judgment fails to address the argument in any wageg also Struthers v. City of N.Xo. 12
CV-242, 2013 WL 2390721, at *18 (E.D.N.Y. May 31, 2013) (Gleeson,“U.dleem fhe
plaintiff's] claim against the City abanded. [The [intiff] fails to address defendants’
argument for summary judgment on this claim in his opposition brié&dhinson v. Roosevelt
Union Free Sch. Dist.No. 16CV-834, 2012 WL 1980410, at *6 (E.D.N.Y. May 31, 2012)
(Feuerstein, J.) (“[T]he Court considers this claim abandoned becauseffplastifailed to
address it in her opposition brief.”8antiago v. City of N.Y No. 05CV-3668, 2009 WL

935720, at *11 n.19 (E.D.N.Y. Mar. 31, 2009) (Mauskopf, J.) (“[P]laintiff does not argue any

10



claim under the First Amendment in her [summary judgment] opposition. To the pbetieiff
did intend to pursue such a claim, it is hereby deemed abandoned and ssediSinWilliams
v. British Airways, PLCNos. 04CV-0471, 06CV-5085, 2007 WL 2907426, at *13 (E.D.N.Y.
Sept. 27, 2007) (Sifton, J.) (“Plaintiff does not discuss or argue his retaliation cams i
opposing brief. . .On this basis alone, the courtutd grant summary judgment on plaintiff's
relation claims under Title VII and Section 1981DeVito v. Barrant No. 03CV-1927, 2005
WL 2033722, at *10 (E.D.N.Y. Aug. 23, 2005) (Irizarry, J.) (“The court deems plaintiff's
negligent hiring and retention claims abandoned by virtue of his failure to adtesa in his
memorandum responding to defendants’ summary judgment motfon.”).

Accordingly, tie Motion is GRANTED as toPlaintiffs’ design defect, manufacturing
defect, failure to warn, negligence, dmeach of implied warranty claims

C. Surviving Claims: Breach of Express Warranty and False Advertising

This Court turns to Plaintiffs’ surviving claimsider New York law: breach of express
warranty and false advertising

New York breach of express warranty clamequire(i) a material statemeramounting
to awarranty (ii) the buyets reliance on this warranty ag basis forthe contract withhis
immediateseller, (iii) the breachof this warranty and (iv) injury to the buyecausedby the

breach. CBS Inc. v. ZifDavis Pibl'g Co., 75 N.Y.2d 496, 50504 (1990)see alsd’romuto v.

8 Abandonment, arising from the nemoving party’s failure to address certain claims in an

oppositionto a summary judgment motiois, distinguishable fronthat party’s failure to submit
such an opposition, where tiourt must nonetheless determine whether sumpudgmentis
appropriate SeeAmaker v. Foley274 F.3d 677, 681 (2d Cir. 2001) (Sotomayor,(JI)t is

clear that even whenreormoving party chooses the perilous path of failing to submit a response
to a summary judgment motion, the district court may not grant the motion without first
examining the moving party’s submission tdedtmine if it has met its burden of demonstrating
that no materialssue of fact remains for tria).”

11



Waste Mgmt., Inc44 F. Supp. 2d 628, 642 (S.D.N.Y. 1998are) accordN.Y. U.C.C.§ 2
313(1)(a) (“Any affirmation of fact or promise made by #edler to the buyer which relates to
the goods and becomes part of the basis of the bargain creates an expresstharitaetgoods
shall conform to the affirmation or promisg.”

In spite of the fact that the buyer might not hawetractedwith the manufacturer, the
buyer may still bring a claim against the manufacturer based on the marerfactur
advertisementsupon whichthe buyerrelied when contracting with his immediatseller.
28N.Y. Prac., Contract Law §9:4;seeRandy Knitwear, Inc. v. Am. Cyanamid Cbl N.Y.2d
5, 12 (1962) (rejecting “manufacturer’s denial of liability [for breach of egspr&arranty] on the
sole ground of the absence of technical privity,” in light of the fact that igiméfisant warranty,
the onewhich effectivelyinduces the purchase, is frequently that given by the manufacturer
through mass advertising .to consumers with whom he has no direct contractual
relationship”).

The elements foNew Yorkfalse advertising claimaresimilar. (i) a material statement
(i) in consumemirectedadvertisements, (iii) upon whidfe buyer actuallyelies where this
statemen(iv) turns out to béalse ormisleadingand (v)causeghe buyer’s injury. See Pelman
v. McDonald’s Corp.396 F.3d 508, 511 (2d Cir. 280(‘Unlike a private action brought under
[New York General Business Law] 350 [for false advertising], private action brought under
8349 [for deceptive practices] does not require proof of actual relianddayrizio v.
Goldsmith 230 F.3d 518, 522 (2d Cir. 2000) (per curiam) (holding thatpifiona facieNew
York false advertising claims, the statememisst be consumatirected, material, misleading,
and the cause dhe plaintiff's injury); Small v. Lorillard Tobacco Co., Inc679 N.Y.S.2d 593,

599 (st Dep’t 1998) (“[Individualized proof of reliance is essential to the canisastion for

12



false advertising undeGBL § 350 and for commelaw fraud, a circumstance that further
supports denial of [class] certification.gff'd, 94 N.Y.2d 43 (1999).

Since Plaintiffs’ breach of express warranty clamnmses from the sameAdvertisement
and Related Statements thatinderlie their false advertising claim, and these claims involve
substantially similar elementg.(, materiality,reliance, breach/falsity,causation), this Court
considers them togetherSee, e.g.Bologna v. Allstate Ins. C0o138 F. Supp. 2d 310, 322
(E.D.N.Y. 2001) (Spatt, J.) (jointly considering whether “Allstate’s use of thgasl ‘You're in
good hands witlAllstate,” constituted false advertisirand created a warranty which Allstate
breached” (emphasis added)).

Unless Defendants can demonsttatgtriable issueslo not exist to establish an element
of eachclaim in theeyes ofthe jury, they are not @tled to summary judgment dismissing these
claims. Infererces to be drawn from the faatsust be"viewed in the light most favorable to”
Plaintiffs. Adickes 398 U.S. at 157-59.

1. Materiality Element

Judge Learned Hand once wratgoutcommercial pufferypeinga non-actionablébasis
of an action for deceit”

There are some kinds of talich no sensible man takes seriously, and if he Hees
suffers from his credulity. If we were all scrupulously honest, it would not be so; but,

as it is, neither p&y usually believes what the seller says about his own opinions, and
each knows it.

9 Proof of “breach” for express warranty claims and “falsity” for falseedising claims

are essentially the sam&ee Util. Metal Research, Inc.@enerac Power Sys., IndNo. 02CV-

6205, 2004 WL 2613993, at *5 (E.D.N.Y. Nov. 18, 2004) (Block, J.) (equating element of
“breach” with evidence that “the warranty wésse or misleading when mddémphasis
added)),vacated on other groundd479 F. App’x 795 (2d Cir. 2006)n re Vivendi Universal,
S.A.Sec. Litig, Nos. 02 Civ. 5571, 03 Civ. 2175, 2004 WL 876050, at *10 (S.D.N.Y. Apr. 22,
2004) (same).

13



Vulcan Metals Co. v. Simmons Mfg. C#48 F. 853, 856 (2d Cir. 1918Pefendants argue that
LouisianaPacific’'s Advertisement and the Home Depot sales associBeated Statements
were mere pufferywhich no “reasonable jury” could find were “material” for purposes of
Plaintiffs’ claims against them (Defs. Br., at 1718; Defs. Reply, at &, 9) This Court
disagrees.

As the Second Circuiadmits, ithas given scantguidance on identifyinguffery in
similar kinds of commerciatases. SeeTime Warner Cable, Inc. DIRECTV, Inc,. 497 F.3d
144, 159 (2d Cir. 2007) (“This Court has had little occasion to explore the concept of puffery in
the false advertising camitt.”). The patchwrk of district court decisionsiisuchcases discuss,
but donot create a workable test for puffery. This Court, howewdiscernsseveral factors on
which thesedecisions rely: (iyagueness; (ii3ubjectivity; and (iii) inability ® influencethe
buyers’expectations.

The “vaguenessfactor applies wherthe disputedstatements fail talescribea specific
characteristiof the producon which the claims are base8iee Castrol Inc. v. Pennzoil C887
F.2d 939, 945 (3d Cir. 1993) (“Puffery is distinguishable from misdescriptions or false
representations of specific characteristics of a progudée also Gillette Co. v. Wilkinson
Sword, Inc. No. 89 Civ. 3586, 1991 U.S. Dist. LEXIS 21006, at *53 (S.D.N.Y. Jan. 9, 1991)
(“Claims. . .that misrepresent specific characteristics of a producare not puffing):
Generaldescriptions aboute product—e.g, highspeed internet serviaesthe “fastest,
easiest way to get onlingd truck as the “most dependaltgdasting’; or an insurance policy
asproviding that its policyholders are “in Good HaHd5—canconstitutepuffery. SeeFink v.
Time Warner Cable810 F. Supp. 2d 633, 6413 (S.D.N.Y. 2011);Hubbard v. Gen. Motors

Corp., No. 95 Civ. 4362, 1996 WL 274018, at ¢3.D.N.Y. May 22, 1996)Loubier v. Allstate
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Ins. Co, No. 3:09cv261, 2010 WL 1279082, at *5 (D. Conn. Mar. 30, 2010). By contrast, t
Advertisement andRelated Statements in this actioare far more specific describing key
characteristicef LP SmartSide: itsvooddike workingquality and ability to take nails.

The “subjectivity factor applies when thdisputedstatementsnay not be measuredn
an objective basissuch as by reference tinical studies or comparisowith the prodat’s
competitors SeeLipton v. Nature Cq.71 F.3d 464, 474 (2d Cir. 1995) (“Subjective claims
about products, which cannot be proven either true or false, are not actifioablalse
advertising claims].” (quotations omittedJastrol 987 F.2d aB46 (olding that a statement
was not mere puffery, because it was also “measurable by comparative reseatcliby
implication, compare[d] [Pennzoil's] effectiveness against engine wearthat of its
competitors”);see also Gillette1991 U.S. Dist. LEXIS 21006, at *53t(is generally accepted
that puffing in advertising is a claim that is not capable of measurement[ofafgpns omitted)

Examplesof puffery that satisfythis secondactor havencludedstatemergthata stereo
systenreflects the “most lifdike reproduction of orchestrand vocal soundsor that a chain of
hotels maintains “standards proud enough to bear [the founder’s] n&an8e&Bose Corp. V.
Linear Design Labs, Inc467 F.2d 304, 31Q1 & n.11 (2d Cir. 1972)Hilton Int’l Co., Inc.v.
Hilton Hotels Corp. 888 F. Supp. 520538 (S.D.N.Y. 1995) In this action though, the

Advertiement andRelatedStatements are quantifiablen that they equate LPn&rtSide with

10 If anything, the statement on LouisiaRacific’s website that “LP SmartSide products

also delver the beautiful, authentic look of real wood for unbeatable curb appeal” (Defs) Ex. G
represents the sort of puffery that satisfies the second faCtoe. cannobbjectively measure
whether LP SmartSide’s wodike appearance is “beautiful,” “authentic,” bound to provide
“unbeatable curb appeal.”
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“traditional wood” siding products. These statementspecifically measureLP SmartSide’s
ability to take naildased on this benchmatk.

The “inability to influencé factor applies whenamong other thingsthe disputed
statements are made @l of the product's competitoysor these sitementscannot mean
everythingthat they suggest SeeVulcan 248 F. at 856 dbservingthat certain statements
constituting puffery are “designed to allay the suspicion which would attend bisem@e than to
be understood as having any relation to objective tyuipine Bank v. Hubbelb55 F.3d 1097,
1107(10th Cir. 2009)“One reasorsuch [puffery] statements are not to be relied on is that they
could not possibly mean everything that might be impljea@f: ECA & Local 134 IBEW Joint
Pension Trust of Chicago v. JP Morgan Chase, 663 F.3d 187, 206 (2d Cir. 2009) (holding,
albeit n the securities context, that a bank’s statementpudfery, where “[n]o investor would
take such statements seriously in assessing a potential investment, for tedagihthat almost
every investment bank makes these statements”).

For instance a statement that a sports beverage will “Upgrade your gamaaisly an
exaggeration, because no buytenly believes that consuming this beverage “regsiltin
improved athletic abilities.” StokelyVan Camp, Inc. v. Coe@ola Co, 646 F. Supp. 2d 510,
529-30 (S.D.N.Y. 2009).Similarly, a statement that “you can grow thick, beautiful grass
ANYWHERE” with a specific type ofgrass seetbs “so exaggerated as to preclude reliance by

consumers.” In re Scotts EZ Seed LitjgNo. 12 Civ. 4727, 2013 WL 2303727, at *7 n.3

1 Defendants referendbe fact that thé& dvertisemenemploys the subjectivierm “ease,”

but fail to reference the fact that it also compares LP SmartSide'tvathtional wood” siding
products. (Defs. Br., at 1718; Defs. Reply, at¥, 9.) Such selective references violate the rule
that one should “consider the advieement in its entirety and not.engage in disputatious
dissection. The entire mosaic should be viewed rather than each tile separ&ély.v.
Sterling Drug, Inc.317 F.2d 669, 674 (2d Cir. 1963).
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(S.D.N.Y. May 22, 2013Jquotations omitted) Likewise, “consumers know that vehicles that
are ‘rocksolid’ will be dented by an impact that would not dent a rockA. fiberglass roof may
be ‘strong’ enough to withstand a hard blow, a falling tree branch, or the weightetéphant,
without being guaranteed to be indestructibl@drdan v. Paccar, In¢.37 F.3d 1181, 1185 (6th
Cir. 1994). Seealso Leonard v. Abbott Labs., IndNo. 16CV-4676, 2012 WL 764199, at *22
(E.D.N.Y. Mar. 5, 2012) (Spatt, J.) (finding that a statement concerning a baby formula
manufacturer's aim to “comply[] with all applicable laws and regulatienshich, taken
literally, would entail every single law in the hundreds of “coest where it operates-
embodies the sort of exaggeration thabogerscould take serious)y

Here,however the Advertisement anéRelatedStatementsan reasonably influence the
buyersand shape their expectation8y representing thatP Smart&le acts like “traditional
wood” siding productsthese statementse not sooverblownthat theyimply more thanthe
buyersought toanticipatefrom a siding product.Nor shouldthe buyersexpect tohear these
statements from the manufactwesf othersiding products thatdo not act like “traditional
wood” siding products but have other distinguishechgracteristics

Defendants have failed to demonstrate thatAdvertisement andRelated Statements
constitutepuffery as a matter of lawAccordingly,the materialityelementfor Plaintiffs’ claims
still presents factual issues for trial.

2. Reliance Element
i. Claims AgainstouisianaPacific

Defendantsargue that, as Avola did not see tAelvertisement before buying LP
SmartSide, a “reasonale jury” could find reliancefor Plaintiffs’ claims against Louisiana

Pacific. Qefs. Br., atl5-17;Defs. Reply, at 68.) This Court disagrees: the jurguldfind that
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Avola relied on theAdvertisementas recitedoy the Home Deposales associaie his Related
Statementst the time of Avola’s purchase.

The threshold issue iwhether toconsiderAvola’s testimony fromhis affidavit and
deposition, as evidencthat the Home Deposales associatactually madethe Related
Statementsupon which Avolaallegedlyrelied As discussedupraat Section Ill.A, this Court’s
consideration of oubf-court declarations on summary judgment cannot include inadmissible
hearsay contained therein. According to Defendants, Avola’s testimony abouthelsales
associatesaidamounts tdnadmissible hearsay(Defs. Reply, at -8; Defs. Reply 56.1 1-3);
see supranote 5.

The fact that Avola testifies to tmeaking but notto the truth, ofthe Related Gatements
by the Home Deposales associateenders it no-hearsay. SeeFed. R. Evid. 801Advisory
Committee Notes to 1972 Proposed Rules (“If the significance of an offeretatdtees solely
in the fact that it was made, no issue is raised as to the truth of anythamedsand the
statement is not hesay.”), 2 McCormick on Evidence § 249 (7th ed. 2018pt{ng that
“evidence of the utterance by the defendant of words relied on as constitutindezeit’is not
hearsay “offered to prove the facts asserted” by the defendantrd Jefferson v. Csa Home
Fin., No. C 066510, 2008 WL 1883484, at *2 n.1 (N.D. Cal. Apr. 29, 20G8)e(ruling
objections to“those portions of Plaintiff's Declaration describing statements by Chase’
customer service representativashearsay, becauseichstatements were not being offered for
their truth but rather as evidence of representations upon which the plaingéf) réatum v.
Cordis Corp, 758 F. Supp. 457, 463 (M.D. Tenn. 1994nly refusing to consider testimony in
the plaintiff's affidavitconcerning an “unidentified” person’s statements regarding the warranty

on his pacemaker, where the plaintifiinselfwas deceased and unable to directly testifshese
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statements Accordingly, this Cart may take into accourduch testimony iradjudiating the
Motion.

Avola’s testimonymustsufficiently show thatthe Related S&atementgecitedLouisiana-
Pacific’'s Advertisement,such that Avolarelied on the Advertisement forthe claims against
LouisianaPacific. In In re Scottsthe district courheld that the sttementson thegrass seed
manufacturer’s labimg, as well asin-store advertising display®y Home Depot and Lowe’s
parrotingthesestatementssupportedthe reliance element fdhe breach of express warranty
claim againstthe manufactuar. 2013 WL 2303727, at¥, 7. This Court finds that thisolding
applies with equal force to the situation where, as here, the ssellally repeatedthe
manufacturer’s statementss opposed teepeatinghese statements on theirgtore advertising
displays™?

Much in the same way, the district court, Westport Marina, Inc. v. Boulay’83 F.
Supp. 2d 344 (E.D.N.Y. 2010) (Hurley, Xécognizedhatthe plaintiffs might haverelied on
the statemestpurportedlymadeby the inventor of garticularchemical producandplaced by

the selleron its labeling for this product, for purposes otthe plaintiffs’ breach of express

12 While neither party cited~lame Cut Steel Prods. Co., Inc. v. Performanaarfs

Coatings, Inc. 46 F. Supp. 2d 222 (E.D.N.Y. 1999) (Trager, thg district court in that case
addressed a similar issuén Flame Cut Steelacompany thapurchased the coating produt
repaiing the plaintiff's roof described the manufacturer’s warranty for this product tesn géar
no leak warranty.” Id. at 227. This description was ambiguous and arguably refereraced
broader warranty than the one applicable to the plainiff. Accordingy, the court considered
whether the company had the apparent authority to extend this broader w#ranogh its
descriptionon behalf of the manufactureid. at 22930. In finding that the company did not
havethis authority, the court stated that “[a] reasonable customer does not normallfranfier
the receipt of a manufacturer's warranty from a dealer that the manufastuesponsible for
the dealer’s oral representatiomsscribingthe manufacturer's warranty.Id. at 230 (emphasis
added). This Court agrees in principle with this statement,dauicludes thaElame Cut Steab
distinguishable: mlike Flame Cut Steelthis action involvesherecitation, rather than thaere
degription, of the Advertiseménsuch that Avolas reliance on the statemdrdging reciteds at
issue.
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warranty, fraud, and misrepresentation claims against the inveddt@t 34647, 354. The court
in that case concludedcowever, thateven if the labehg under which the seller sold this
product incorporated the inventor's statements, there was no evidendeethadintifs “ever
read orevensaw” the labelingorior to purchase Id. at 355. Had the plaintiffs read or seen the
seller’s labahg, theycould haveclaimedrelianceon theinventor’'sstatementsited theren, in
support of their claims against the inventor.

Similarly, in Arthur Glick Leasing, Inc. v. William J. Petzold, In858 N.Y.S.2d 405
(3dDep’t 2008) the New York Appellate Divisionassessedhe breach ofexpress warranty
claim against the manufacturer of enginéor the plaintiffs yacht, wherethe engine
manufacturer's statements wesapposedly quotelly the yacht manufacturer in its brochure.
Id. at 407. The court declined to set aside the jury’s finding for the engine manufactuety, sol
because “the jury may have rationally concluded that the language in [titenyacufacturer’s]
brochure constituted statements made by [the yacht manufacturer], rather thannfjine e
manufacturer].” Id. Thus, one can infer from that case that the jury could have properly found
the engine manufacturer liable, had it concluded that the yacht manufacthbr relayed the
engine manufacturer’s statement

Here, Plaintiffs haveut forth enoughevidence in the form of Avola’s testimony, to
suggesthat the Home Depot sales associagzited andtherebyinduced,Avola’s relianceon
the Advertisement Plaintiffs’ claims against LouisiarRacific should thereforesurvive
summary judgment A “reasonable jury” might find thatt least two of the Related
Statements-that LP SmartSide “nails just like wood” and “works as easy as traditvooed
siding"—parmoted the Advertisemenstatingthat “LP SmartSide products work and cut just like

traditional wood, taking nails and screws with €asghe fact that the jury might also make the
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opposite finding merely indicates thidte reliance element rasériable ssue that his Court
should not resolve on summary judgment.

ii. Claims Against Home Depot

Defendants argue that Plaintiffs “cannot maintain [their] claim for a breachpoésx
warranty against Home Depotgh the basis oAvola’s alleged reliance on the Home Depot
sales associate’s Related Statemenefy, Br., at 16.) Defendants do rspiecifically address
Plaintiffs’ false advertising claim against Home DefsseDefs. Br., at 1619; Defs. Reply, at 8-
9),"® butthe above argumenshould applyto thatclaim as well This Courtagreeshat no jury
couldreasonablyind that Avola relied orany warrantiesr advertising by Home Depot.

The evidenceresentswo possible theories for finding such reliancéhe firsttheory
depends onthe finding thatthe Home Depot sales associatecited statements inthe
Advertisementge.g, that LP SmartSide “nails just like wood” and “works as easy as traditional
wood siding” This finding, howeverwould only supportreliance or the claims against
LouisianaPacific andnot Home Depot.In In re Scottsthe district coursimilarly held that the
plaintiffs were able tobring their kreach of express warranty claiagainst the grass seed
manufacturer, not Home Depot and LdsveThe sellerdradsimply parroted the manufacturer’s

statements on their-store advertising displays:

13 Presumably,He reasorthat Defendantsdo not acknowledge false advertising claim

against Home Depot ihatthey started by assumintpat the Related Statemermtisl notrecite
the AdvertisementBased onthat assumption, the Relatestatementsmade in persotby the
Home Depot sales associate to Avalere merelythe basis for a “[p]rivate contract dispute(],
unique to the parties,” not a dispute involvie@nductwith a “broader impact on consumers at
large” Oswego Laborers’ Local 214 Pension Fund v. Marine Midland Bank, B5AN.Y.2d
20, 25 (1995)see Maurizip 230 F.3d ab22 @pplyingOswegato New York false advertising
claim). If the Related Statements were not “consudiercted,” they could notanstitute the
basis forthis claim against Home Depot.
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Plaintiffs have failed to allege sufficiently that Home Depot or Lewedependently

made the same promises when selling EZ Seed to plairtfsopposedo merely

passively displaying the promises made by Scotts on EZ Seed’s labeliripat

specific statements made by Home Depot or Lowe’s wéhnerwise ‘part of the

basis’ of plaintiffs’ bargain.
2013 WL 2303727, at 2 As in that caseassumingthe Home Depot sales associate
“passively recited LouisianaPacific’s Advertisement in his Related Statements to Avola,
without separatelypromising more, the sole “basis of [Avola’s] bargain” would the
Advertisement.ld. (quotation omitted).Plaintiffs wouldhavetheright to suel.ouisianaPacific,
but not Home Depofpr breach of express warranty and false advertising

The secondtheorydepends othe finding thathe Home Depot sales associatat only

recited the Advertisemety but separatelyrepresentedhat LP SmartSide can be installed the
same way as F11 Siding asidingproduct with whichAvola was familiar Even assuming that
Avola relied on the sales associate’s independeptesentatiorregardingT1-11 Siding, as
Defendats point out(Defs. Br., at 16)Plaintiffs cannot showthat Avola was acting as Home
Depot’s agentfor this purpose See, e.g.Westport Marina 783 F. Supp. 2d aB53-54
(dismissing on summary judgment breach of express warranty, fraud, and rsemégien

claims, in light of the “mere scintilla of evidence on the issue of agency, at leafsrias it

relates to any oral representations made to Plaintiffs by [an indiyidallegedly acting on

14 The court inln re Scottsallowed the plaintiffs to assert their false advertising claim

against Home Depptut only because the reliance element “need ngblémdedto state a
claim” under New York law. 2013 WL 2303727, at *10-11 & n.5 (emphasis addédy Koch

v. Acker, Merrall & Condit Cq.18 N.Y.3d 940, 941 (2012jnption to dismisgalse advertising
claim)). Even though the plaintiffs’ false advertising claim against HorapoD survived a
motion to dismiss, itvould not have survived hypotheticasummary judgmentotion absent
sufficient proofof their reliance, for the same reason that the breach of express warranty claim
failed. It is wellestablished, by the Second Circuit and the New York Court of Appeals, that
reliance remains aessentiaklement of false advertising claimader New York law Pelman

396 F.3d at 511Small v. Lorillard Tobacco Co., Inc94 N.Y.2d 43, 535 (1999).
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behalf of the defendarftjuotations omitted) In short for reasons relating to reliandeaintiffs
still would not be able tassertheir claimsagainst Home Depot.

Under New York law, employees am$agens when theyhave(i) actual authorityto do
somethingpbecausehear employers’ “words or conduct” expressly or implicitly manifestiem
congent to this authority; or (ijppparent authorityto do something, becaudleeir employers’
words or conduct causthird parties“to believe that [thi employers] consent[]to this
authority. Dinaco, Inc. v. Time Warner, Inc346 F.3d 64, 689 (2d Cir. 2003 (quoting
Minskoff v. Am. Express Travel Related Servs. Co., %8cF.3d 703, 708 (2d Cir. 1996%ee
also Carte Blante (Sing.) PTE., Ltdv. Diners Club Intll, Inc. 758 F. Sup. 908, 919-21
(S.D.N.Y. 1991) (Leisure, J(same) Greene v. Hellman51 N.Y.2d 197, 204 (1980) (same);
Wen KroyRealty Ca. Inc. v. Pub. Nat'l Bank & Trust Co. of N,Y260 N.Y. 84, 91 (1932)
(“Though actual authority is the result of the principal’'s consent msted to the agent,
apparent authority is the result of consent manifested to the third party.”).

Plaintiffs in this action havéiled to adduceny eviderce to support the finding that the
Home Depot sales associaeted under Home Depot’s actual or apparent aitghan making
the Related Statement€n the contrary, the evidenshowsthat Home Depohever suggested,
much less stated its employeeshat they had actual authority teake statementsromising or
promoting the performance tifie products sold Home Depofi) hired its employeeswithout
requiring any experience inhome improvement or construction, and assigned them to
departments for which they had no prior experiencep(ily offered them basic classes on the
products in their department, but did not require that they read about or train in the s of th

products; and (iii) expected them to help out throughigt entire $re not just their
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department No employee would havéhoughtthat Home Depot vested them wittttual
authority to make actionable representations ahoyproducts.

Nor should Avola, as an employd@mself have believed that Home Depot vested
another employe@ his position like the sales associate who sold him LP SmartSide, with
apparent authority to do the safeCf. Halpert v.ManhattanApartments, In¢.580 F.3d 8688
(2d Cir. 2009) (per curiam) (holding thahether the company vestagparent authorityn its
agent must be viewed “in the eyes of” graaticularplaintiff). Avola admitted thaHome Depot
assigned him to work in a department for which he had no direct experience arehaunij
indirectknowledge to assist the customers. In light of whdtrievas an employee, Avola had
no basis for believing that Home Depot authorized the sales associate’s ReltaateBts about
LP SmartSide Even assuming that the salessaciate, “by his own acts[,] imbue[d] himself with
apparent authority'when Avola bought LP SmartSide such conductcannotcounteract the
absence of any conduct by Home Depot, which would have caused Avola to beliethe that
sales associate had this aurity. Hallock v. State64 N.Y.2d 224, 231 (19843ee also Fennell
v. TLB Kent Cq.865 F.2d 498, 502 (2d Cir. 1989) (“Second Circuit case law supports the view
that apparent authority is created only by the representations of the principalttord party,
and explicitly rejects the notion that an agent can create apparent authorityolanrastions or
representations.” (collecting cases)).

Regardless of whether the jury finds that the Home Depot sales associate fexited t

Advertisementin his Related Statements camot ultimately find that Avola relied on tse

15 This Court is aware that “[t]he existence of apparent authority is normallyestion of

fact, and therefore inappropriate for resolution on a motion for summary judgnidmskoff
98 F.3d at 708 No such question, howeveattends theabsenceof this authority which is all
that the evidence suggestSee, e.g.Flame CutStee] 46 F. Supp. 2d at 2280 (collecting
cases).
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statementgor the breach of express warranty and false advertising clagagistHome Depot.
Thus,thereareno triable issuewith respect tahe reliance elemeifbr either claim

3. Breach/Falsityand Causation Elements

With respect tahe claims againdtoth LouisianaPacificand Home DepotDefendants
arguethat Plaintiffs are required to submit expert testimony to supportdhelusion that LP
SmartSide {i did not comport with the Advertisement and RedatStatements, and thereby
(i) caused Avola’s accident. (Defs. Br., atl1D) 1819; Defk. Reply, at3-4, 9) This Court
disagrees.

As an initial matter,ie casesited byDefendants (Defs. Br., at 401; Defs.Reply, at 3
4) are inapposite None of these casebrectly support Defendants’ claim that the failure to
furnish expert testimony is fatal to Plaintiffs’ breach of express wgriaamd false advertising
claims!® Defendants ignore that, in one of thay cases that they cite, the New York Court of
Appeals, albeit in addressing a design defect claim, actually refused teerexpert testimony,

and reasoned that a jury may find causation “from its consideration of thetehat@s of the

16 See Cuntan v. Hitachi Koki USA, LtiNo. 06CV-3898, 2009 WL 3334364, at %5, 8
(E.D.N.Y. Oct. 15, 2009) (Mauskopf, J., adopting Refitretommendation of Pollak, M.J.)
(only considering claims for design and manufacturing defects, failure to watmealigence,

and recognizing that desgn defectclaim “generally require[s]” expert testimony to prove the
“feasibility and efficacy of alternative designs,” but that such a claimtdhpreceed “[w]here a
plaintiff fails to provide expert testimony”’Derienzo v. Trek Bicycle Corp376 F. Supp. 2d
537, 551, 570 (S.D.N.Y. 2005) (concluding, among other things, ahlateach ofimplied
warranty claim requires expert testimony to establish the causation elemignihere “there

are scientific and technical issues involvedjlks v. OlayCo., Inc, 30 F. Supp. 2d 438, 439
443-44 (S.D.N.Y. 1998) (dismissing claims sounding in “tort, breach of warranty, and strict
liability,” where the plaintiff's only “evidence of causation” was her “[m]ere use of theymiod
and subsequent injurydnd cting the absence of expert testimony, among other things, without
expressly requiring it)Voss v. Black & Decker Mfg. Go59 N.Y.2d 102, 106, 110 (1983)
(noting that the plaintiff had “abandoned his claim under the warranty cause of aatiditiag

with respect to his design defect claim, “[e]xpert testimony with referenaestorate causation

is notalways required” (emphasis added)).
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[product] andplaintiff's description of how the accident happeneWdss 59 N.Y.2d at110-11;
accord Blockhead, Inc. v. Plastic Formi@p., Inc, 402 F. Supp. 1017, 1027 (D. Conn. 1975)
(applying Connecticut lawmerelyruling, with respect ta breach of express warranty claim,
that expert testimonymay be required’to determine the breach elemdpmphasis added))
Diaz v. Audi of Am.nc., 873 N.Y.S.2d 308312 (2d Dep’t2008)(citing the fact, in awarding
attorney’s fees, that the taday tial involving a breach of warranty claim “did not raise any
novel or complex issues, or even ones that required expert probfil)yalters v. Howmedica
Osteonics Corp.676 F. Supp. 2d 454-56(D. Conn. 2009)applying Connecticut law(stating
asdicta, with respect to negligence and breach of implied warranty claims, that “even in a case
involving physical injuries, expert testimomyay not be necessaty establish causation if the
plaintiff’'s evidence creates a probability so strong that a juryfoem a reasonable belief
without the aid of any expert opinion” (emphasis added) (quotations omitted)).

Relying on the “characteristics” of LP SmartSide #wbla’s “description of how the
accident happengdas well ascertain other evidence, a junyay reasonably concludeyithout
the aid of experts, thahe Advertisement and Related Stagens, by virtue of their breach or
falsity, were the cause of Avola’s accidenfoss 59 N.Y.2d atl1ll The Advertisement and
Related Statements representeat th°P SmartSidénad the same working quality and ability to
take nails as “traditional woodiding products.The evidencesuggestshat LP SmartSidenight
not have performedccordingly arguably,it did not work and take nails likenywood used in
constructionmuch lesstraditional wood”siding products”’ and,uncharacteristic ofvood used

in construction, a nail ricocheted into Avola’s eye.

17 One of Defendantstelatedobjections is that, without expert testimomlaintiffs are

unable to define what “traditional wood” siding products, are order to compare the
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Knowledgeable about different types of woafter workingin the carpentry industrfpr
over three decade#\vola attested that only “soft woodsi‘e used in construction. This type of
wood iseasy to nail into: oneanhammerthe nail once to get it to hold, before hammering in
the rest of it anddrilling is nevernecessary.For the shed, Avola had previously used without
incident T1-11 Siding, a product belonging to the same category of actual “wood” siding
products as “traditional wood” siding products. By contrast, for the extension shetieAvola
used LP SmartSidéor which hehad to hammer not once, but two or three times to get the nails
to hold. After the accident, Avola wasly able to finish nailing in the panels of LP SmartSide
with a drill. This evidence, even without expert testimagstablisheenough ssue as to the
breach/falsity element for Plaintiffs’ claims to survive summary judgment.

Avola also attested thadt mostthe nail fals but never fliegut of the “soft woods” used
in construction. From the beginning, however, Avola was finding thagrainspots the nails

either fell off or would not go ito the panels of LP SmartSide. When the accidieatly

characteristic®f these producte/ith the characteristics of LP SmartSid@efs. Br., at18-19;
Defs. Reply, at 4, ;Defs. Reply 56.7[17-8, 11, 14.) This objection is unavailing he fact that
the evidence suggests that LP SmartSide did not perfornamkevood used in construction is
sufficient to raise triable issaeegardingthe breach/falsity elemenwithout a specific definition
for “traditional wood” siding products.

At any rate Paintiffs haveadduced enough evidence aghe definition of “tralitional
wood” siding products to assess at trial the breach/falsity elerfigistuich products ar@guably
a subset of actual “wood” siding products, which includelT1Sding, and (ii) LP SmartSide
did not perform like T411 Siding previously used by Avolapr any“traditional wood” siding
product.

In refusing to require expert testimony for the purpokelefining “traditional wood”
siding products, this Coupoints out that the meaning of phrases in advertising should not rely
too much on thetechnical meanngs that expertsnight provide; instead, “[tlhe important
criterion is the net impression which the advertisement is likely to make tn@ogeneral
populae,” not “the wise and the worldlyUniverse of experts.Charles of the RitDistribs.
Corp. v. FTC 143 F.2d 676, 6780 (2d Cir. 1944) (eviewing the FTC’s cease and desist order
regarding false advertisiing
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occurred, the nail flew into Avola’sye with forcethat felt tohim like a bullet. The fact that
Avola had hammered about 100 nails into seven panels up to this point teretsittdhe
possibility that theaccidentresulted from issues his technique, such as hammering at the
wrong angle or the size of the nail that he usedls such,absent expert testimongheresiill
remainfactual issugfor trial regardinghe causation elemefdr Plaintiffs’ claims.

For all of the above reasonshe Motion is GRANTED as to Plaintiffs’ breach of express
warranty and false advertising claims against Home Deapeén the absence of any issues
regarding the reliance elemeiatrr these claims. The Motion, however, is DENIED as to the
same clans against LouisianBacific.

IV.  Conclusion

This Court therefore GRANTS Defendants’ Motion, dismissing with prejudicéhé)
design defect, manufacturing defect, failure to waagligenceand breach of implied warranty
claims against LouisiarBacific and (ii) all claims against Home Depot; WENIES the
Motion with respect to the rest of the claims. Accordingly, the sole remainimysctae the
breach of express warranty, false advertising, and loss of consortium*€lagamst Louisiana
Pacific. The Clerk of the Court is directed to entefgment terminating this action against

Home Depot-® which shall bear its own costs and fees.

18 Defendants sole argunent regarding the dismissal of Plaintiffiiss of consortium

claims is that they aréderivative of the underlying claims.(Defs. Br., at 19)see Griffin v.
Garratt-Callahan Co,. 74 F.3d 36, 40 (2d Cir. 1996)i¢missing thewife’s derivative loss of
consortium clairg, “since none of [the husband’s claims for toxic exposure and breach of
warranty] survive”). Having dismissed the other claims against Home Depot, but not the breach
of express warranty and false advertising claims against LouiBacigc, this Courtmaintains

the loss of consortium clainfsed orthe remaininglaims against LouisianRacific.

19 The Clerk of the Court is alstirected toamend the caption by removifiglome Depot

Store #1202 as one of the Defendaritsthis action becausét is a “nonexistent entity.” (Dkt.
No. 1-2.)
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SO ORDERED:

/sl Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated: August 28, 2013
Brooklyn, New York
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