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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
UNITED STATES OF AMERICA
Plaintiff, MEMORANDUM OF
DECISION AND ORDER
-against 11-CV-4819(ADS) (ETB)

PIERRE CALLARD, Deceased, MAGDA
SHIRLEY CALLARD, LATOYA NEWKIRK,
EDWARD “DOE,” PEOPLE OF THE STATE OF
NEW YORK, JOHN DOE #1410 and XYZ
CORPORATION, said names being fictitious, but
intending to designate tenants, occupants or other
persons, if any, having or claiming any estate or
interest in possession upon the premises or any
portion thereof known as 12 South 25th Street,
Wyandach, New York 11798,

Defendars.

APPEARANCES:

Mullen and lannarone, P.C.
Attorneys for the Plaintiff
300 Main Street, Suite 3
Smithtown, NY 11787
By: Dolores M. lannarone, Esg., Of Counsel

NO APPEARANCE:

Pierre Callardgdeceased

Magda Shirley Callard

Latoya Newkirk

Edward “Doe”

People of the State of New York
“John Doe” #1-10

XYZ Corporation

SPATT, District Judge.
On October 3, 2011, tHlaintiff the United State of America(“the Plaintiff’)

commenced this actidio foreclose upon real property situated in the County of Suffolk, State of

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/2:2011cv04819/322827/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/2:2011cv04819/322827/31/
http://dockets.justia.com/

New York. The Complaintvas filedagainsthe DefendantRierre Callard, deceased; Magda
Shrley Callard; United States Internal Revenue Senkagple of the State of New York; and
“John Doe #1-10" and “XYZ Corporation,” said names being fictitious, but intending to
designate tenants, occupants or other persons, if any, having or claimirgjadegrenterest in
possession upon the premises or any portion thereof known as 12 South 25th Street, Wyandach,
New York. Latoya Newkirk and Edward “Doe” were later addegharydefendants, while the
United State Internal Revenue Service was dismissedftbe action.

Presently before the Court are the Plaintiff's May 8, 2013 requests (1) for an orde
directing service by publication on Jocelyn Callard, Edward Diaz and Richar&mda2) to
voluntarily dismiss the Defendant Magda Shirley Callard from this action.ekdewin the
course of reviewing these requests, it has come to the Court’s attention thatréheamumber of
procedural errorsiithis case. The Court shall address these concerns below.

I. BACKGROUND

As stated above, on October 3, 20thE, Plaintiffcommenced this action by filing the
Complaint againghe Defendants Pierre Callard, deceased; dag8hirley Callard; United
States Internal Revenue Service; People of the State of Newafmklohn Doe #1-10" and
“XYZ Corporation,” said names being fictitious, but intending to designate ®r@tupants or
other persons, if any, having or claiming any estate or interest in possassiothe premises or
any portion thereof known as 12 South 25th Street, Wyandach, New York. In bringing this
action, the Plaintiff seeks foreclose a mortgage upon real property situated in the County of
Suffolk, State 6New York.

On December 14, 2011, the Plaintiff moved to amend tiger@l Complaintso as to

replace John Doe # 1 and #2 with Latoya Newkirk and Edward “Doe,” respecifuilyo



remove the United States Internal Revenue Servicdasemdant, as it was confirmed that there
were no outstanding federal tax liens on the premises in question. On December 2e2011,
Court granted the Plaintiff’'s motion.

OnJanuary 5, 2012, the Plaintiff filed an Amended Complaint, whithd Latoya
Newkirk and Edward “Doe” as Defdants and removede United States Internal Rewe
Service as a Defendant. The Amended Complaint was served upon Latoya Neuakg E
“Doe,” Magda Shirley Callard and the People of the State of New York on January 4, TA842.
form of service wasnspecified.

On April 2, 2012, the Plaintiff requested a Certificate of Default for the Defénda
Magda Shirley Callard, Edward “Doe,” Latoya Newkirk ahd People of the State of New
York. On April 3, 2012, the Clerk of the Court notified the Plaintiff tn&ertificate of Default
could not be made as to Edward “Doe,” because his name was fictitious. However, améhat s
date, April 3, 2012, the Clerk of the Court entered a Certificate of Default for fead2ats
Magda Shirley Callard, Latoya Newkirk &ithe People of the State of New York.

On April 23, 2012, the Plaintiff filed a motion requesting the Court issue an order
directing the Clerk of the Court to enter the default of Edward “Doe,” and to remove “dehn D
#1-10" and “XYZ Corporation” from the caption in this action. On April 24, 2012, the Court
denied the Plaintiff's motion without prejudice because (1) the Plaintiff failedbdmit a
proposed caption in conformance with the Court’s Individual Rileand (2) the Plaintiff's
request for an entry of default was not made as a motion in conformandeowalCivil Rule
7.1 andthe Federal Rules of Civil Procedure (“Fed. R. Civ. P.”). Thereafter, on May 4, 2012,
the Plaintiff filed a motionX) to dismiss defendants “John Doe #1-10" and “XYZ Corporation”;

(2) for a default judgment against the remaining allegedly defaulting defexnda) for the



appointment of a Master to sell the mortgaged premises in one gdjdel; the ascertainment
and computation of the amount due to the Plaintiff for principaimstedest, or otherwise, upon
the promissory note and mortgage mentioned in the Complaint; and (5) for judgment for the
relief demanded in themendedComplaint.

On January 7, 2013, the Court denied the Plaintiff’'s motion without prejudice, because
thePlaintiff againfailed to comply with Local Civil Rule 7.1 and the Court’s Individual Rule
[I.C. In this regard, the Plaintiff failed to file “[a] memorandum of law, setting fittrthcases
and other authorities relied upon in support of the motion and divided, under appropriate
headings, into as many parts as there are issued to be determined[,]” as requaeal Byvil
Rule 7.1(3. Moreover the Plaintiff failed to subma proposed amended caption wvittle
motion to dismiss “John Doe #1-10" and “XYZ Corporatiaas required byCourt’s Individual
Rule 11.C.

In addition, in its January 7, 2013 Order, the Court notedithi the Plaintiff had
obtained a €rtificate ofDefault as to th®efendants Magda Shirley Callard, Latoya Newkirk
andthe People of the State of New York on April 3, 2012, the Plaintiff had not obtained a
certificate of default as to defendant Edward “Ddmstauséiis last name is fictitious.
Therefore, the Court directed the Plaintifiefore refiling the motion fora default judgment and
within sixty days of the date of this Order, to either(1) determine the real name of Edward
‘Do€ and, upon learning hisctual name, tdile a request foa certificate of defaulbr (2)in the
event the Plaintiff is unable to determine thal nameof Edward ‘Doe” provide the Court with
legal authorityestablishing that the Clerk of Court may still note the default @aintEdward

‘Doe’ although his name is fictitiods(Dkt. No. 22.)



On February 4, 2013, the Plaintiff requested a 60edégnsion of timefrom March 8,
2013 to May 8, 2013, to notify the Court of the status of the case in connection witbutite C
January 7, 2013 Order. In this request, the Plaintiff informed the Court that it had edentifi
Louis Callard as the son of Pierre Callard, and thus, he had to be named in the action. The
Plaintiff further advised that Louis Callard had been served the summons and nomgitds
action and consented to the entryaafefault judgment of foreclosure. Moreover, the Plaintiff
stated that there were four other heirs of Pierre Callard in addition to Lodea@alnd that the
Plaintiff was currentlytrying to locate them. These heirs were Edward Callard, Jessie Callard,
Jocelyn Callard and Margaret Callard. Of importance, in a sworn affidavit Bateuary 1,
2013, Louis Callard noted that the Defendant Magda Shirley Callard died on September 16,
1975, and that Jessie Callard died about twenty years ago, leaving three sons, Jaseph Dia
Richard Diaz and Edward Diaz.

On February 5, 2013, the Court granted the Plaintiff's request for an extension of time.
Citing to New York Real Property Actions and Proceeding Law 8§ 1311, the Court noted that “the
Plaintiff failed to identify all necessary defendants before commenamgdton or before
moving for default judgment.” (Dkt. No. 25.) The Court directed the Plaintiff, by May 8, 2013,
to “(1) [] determine the identities of all necessary defendants and to notify the Caurhpbs
(2) in the event that all of the necessary defendants cannot be determined, provide th&lCourt
legal authority establishing that the relief which the Plainéiffke—a foreclosure salemay still
be awarded by this Court.” (Dkt. No. 25.)

After the Court’s February 5, 2013 Order, the Plaintiff has not taken any actions to
dismissthe Defendant8John Doe#1-10" and “XYZ Corporatiordr file a SecondAmended

Complaint in order to name the necessary defendants to this action, including Rileme#<C



heirs. Rather, using a caption that does not name any of the necessary defendalits and st
includes fendants that are deceash@, Plaintiffhas obtained waivers of service of summons
and complainfrom Marie Christine Karoll, daughter of Pierre Callard; Edward Calladl o$
Pierre Callard; and Joseph Diaz, Jr., grandson of Pierre Calldvdard Callard’s waiver was
dated February 20, 2013. Neither Marie Chrstine Karoll nor Joseph Diaz, Jr.’s waavers
dated.

On May 8, 2013, the Plaintiff submitted a status report pursuant to the Court’s January 7,
2013 and February 5, 2013 Orders the status report, the Plaintiff advised that Pierre
Callard’s heirs are Louis Callard, Edward Callard, Marie Christine IKatkla Margaret
Callard, Jocelyn Callard and Jessie Callard, deceasszbrding to the Plaintiff, Louis Callard,
Edward Callard md Marie Christine Karoll have been served and waived service, but Jocelyn
Callard has not been located.

The Plaintiff also informed the Court that Jessie Callard is deceased asketnts
three heirs at law to the estate of Pierre Callard, her schar@, Edward and Joseph Diaz.
Apparently, the Plaintiff contacted each of Jessie Callard’s sons and receiaectaof/ service
from Josep Diaz. However, the Plaintiff claims thafter serving the summons and complaint
with waiver of service, it haest contact with Richard Diaz and Edward Diaz, and telephone
calls have gone unheede@onsequently, thelaintiff requests that the Court permitatserve
Jocelyn Callard, Richard Diaz and Edward Diaz via publication pursuant to New ¥alrk Ci
Procedurd.aw and Rules 8§ 315 and § 314(2).

In addition, also on May 8, 2013, the Plaintiff filed a notice of voluntary dismissal with

this Court, seeking to dismiss Magda Shirley Callard from this action. Hovemaen, despite



the Court’s previous instructions in its April 23, 2012 and January 7, 2013 Orders, the Plaintiff
failed to include an amended caption in conformance with this Court’s IndividuallRlle
II. DISCUSSION

A. As to the Defendants Pierre Callard and Magda Shirley Callard

Throughout the course of this action, the Plaintiff éeasmingly taken a patchwork
approach to thisasethat hascausel additional litigation As the Court explained in its February
5, 2013 Order:

[ulnder New York Real Property Actions and Proceediagy §

1311, when a plaintiff brings a mortgage foreclosure action, it must
name certain necessary defendants. Specifically, a plaintiff must
join, as a party defendant “[e]ach of the following persons, whose
interest is claimed to be subject and suba@tdirio the plaintiff's
lien...: (1) [e]very person having an estate or interest in
possession, or otherwise, in the property as tenant in fee, for life,
by the curtesy, rofor years, and every person entitled to the
reversion, remainder, or inheritanakthe real property, or of any
interest therein or undivided share thereof, after the determination
of a particular estate therein[;] (2) [e]very person having a right of
dower or an inchoate right of dower in the real property or any part
or share theid][;] (3) [e]very person having any lien or
incumbrance upon the real property which is claimed to be subject
and subordinate to the lien of the plaintiff[;] [and] (4) [w]here the
mortgage is upon any of the public utilities regulated by the public
servicelaw, the public service commission.” N.Y. R.P.A.P.L. 8§
1311.

(Dkt. No. 25.) Hbwever apparently without identifyingll the necessary defendants before
commencing this action or before moving &default judgment, the Plaintiff filed its Original
Complaint, vihich namedwo Defendants that are deceased did not nameny ofPierre
Callard’s heirs.Thiswas done even though the Plaintiff knaithe commencement of this
lawsuitthat Pierre Callard was deceaseden notinghat factin the caption.

Pursuant to Fed. R. Civ. P. 17, determinations as to whether an individual who is not

acting in a representative capggdias the capacityp be sued is governed by the law of the



individual's domicile. Fed.R. Civ. P. 171). In this case, it appears Pierre Callard was

domiciled in the statefdNew York. Under New York State law, “[a]fter death, no person,

natural or artificial, can be the owner of a cause of action or can appear in cblitiate a
controversy. Since a dead person cannot be a party to an action, those who have socceeded t
the rights of action or property of the deceased should not be bound by a judgment rendered

against the deceased after deati&cAffer v. Boston & M. R. R., 268 N.Y. 400, 403-04, 197

N.E. 328, 329 (1935keealsoPatterson v. Rodgers, 708 F. Supp. 2d 225, 238 n. 20 (D. Conn.

2010) ("Where [a defendant]ied before the commencemaiithe] [p]laintiff's present suit,
[the] [p]laintiff’s action against him may be subject to dismigsalccordingly, the Court
dismisses this action as against thedndant Pierre Callard.

Similarly, the Defendant Magda Shirley Callard dedSeptember 16, 1978ecades
before the commencement of this action. The Plaispiffarentlyfailed to determine thifact
until February 5, 2013, one year and four months afiermencinghis action, when it was
presumably prompted to do so by the Court’s January 7, 2013 Order. As such, this action must
also be dismissed as against the Defendant Magda Shirley Callard.

The Court notes that the Plaintiff filed a notice of voluntary disatias to the Defendant
Magda Shirley Callard on May 8, 2013. The Plaintiff provides no explanation as to tobly it
three monthso file this notice of voluntary dismissibm when it discovered that Magda
Shirley Callard was deceased and therefordccnot be a party to this action.IsAtroubling, in
this casethe Plaintifffailed to includean amended captiomith the May 8, 2013 notice of
voluntary dismissallespite the fact thahe Court directed the Plaintiff in both its April 23, 2012

Orderandits January 7, 2010Qrder, pursuant to the Coust'IndividualRule 11.C, to include an



amended caption on any filings in which it sought to dismiss one or more parties fractidhe
but not todispose of the entire case
Of importance, “[a[district court may dismiss a plaintg§fcomplaint for ‘Ril[ure] to

prosecute or toomply with the Rules or a court order.” Coats v. Department of Veteran

Affairs, 268 F. App’x 125, 126 (2d Cir. 2008) (emphasis added) (internal brackets omitted).
“Although not explicitly authorized by the rule, such disraissnay be madaia sponte.”

Spencer v. Doe, 139 F.3d 107, 112 (2d Cir. 1998) (cMimmette v. Time Warnei997 F.2d

1023, 1027 (2d Cir. 1993)).

In this case, the Plaintiff counsehasapparentlycontinued to ignordirectives from the
Court, as well as thieed. R. Civ. P.theLocal Civil Rules and the Court’s Individual Rules.
Such conduct iy beground for a finding ofsanctions or dismissal of this actiohhe Court
declines to do so at this time. However, the Court wna®laintiff s counsethat if she
continues to disregard this Court’s orders and/or the Local and Individual Rulesouhisn@y
consider the measures set forth above.

B. As to the Defendants Edward “Doe,” “XYZ Corporation” and “John Doe #1-10"

A number ofthe Defendantghat remain in this action stilavenameghat are fictitious,
particularlyEdward “Doe,” “XYZ Corporation” and “John Doe #1-10.” The Plaintiff has
attempted to dismiss “XYZ Corporation” and “John Doe #1-10" from téean several
occasions, but has failed to do so because of its repeated failure to comply withit'e C
Individual Rule I.C in that it failed to includan amended caption. Neverthelésappears
from a review of the docket that “XYZ Corporation” and “John Doel®I-werenot served
within 120 days after the filing dhe Original Complaint, as required by Fed. R. Civ. P. 4(m).

Indeed, a year and seven monthspessedince the filing of th&riginal Complaint. In this



time, the Plaintiff hasotascertained the identities of these Defendat&ce more than 120
days have passed sirftke Plaintiff]filed the[Original] Complaint on [October 3, 2011], the
Court dismisses without prejudice, pursuant to [Fed. R. Civ(B], the claims against the
[two] unidentified defendants. These claims will be dismissed with prejudice (thiess
Plaintiff] requests that they be reinstated within twenty days of the ddtes fjf Order” Roland
v. Smith No. 10 Civ. 9218 (VM), 2012 WL 601071, at *5 (S.D.N.Y. Feb. 22, 20déalso

Cole v. John Wiley & Sons, Inc., 2012 WL 3133520, at *17-18 (S.D.N.Y. Aug. 1, 2029r¢

is no indication in the record that the John Doe Defendants have ever been identifieddor. serve
. .[W]ell over 120 days have passed since [the] [p]lHifited his Amended Complaint. . . . the
Court sees no reason to refrain from dismissing the claims against the John Bodabef sua
sponte, without prejudice, pursuant to Fed. R. Civ. P. 4(m).”).

Similarly, the Plaintiff has failed to identify the Defendant Edwébae; even though
the Amended Complaint naming him as a defendant was filed on January 5, 2012. On January 7,
2013, this Court ordered the Plaintiff, within 60 days of the date of the Ordetetonthethe
real name of the Defendant Edwaioe’ or elseto provide the Court with legal authority
establishinghat the Clerk of the Court may still note his default, althdughmame is figtious.
Thereatfter, the Court extended the Plairgiffme to comply with the January 20130rder to
May 8, 2013. Yet, in its May 8, 2018asusreport, the Plaintiff failed to even addreglsether it
had determinethereal name oEdward ‘Doe” As such, the Court also dismisses Edward
“Doe from this action, without prejudice, pursuant to Fed. R. Civ. P. 4(m). The Plaintiff has
twenty days from the date of shDrder taequest that the Courtinstate EdwartiDo€’ as a
Defendant, otherwise the claims against him algbbe dismissedvith prgudice. SeeCole,

2012 WL at *17-18, Roland, 2012 WL at *5.
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C. As to Pierre Callard’s Heirs

In its May 8, 2012 taitusreport, thePlaintiff request permissiorto effectuate servicen
Jocelyn Callard, Edward Diaz and Richard Dhgzoublication However,the Court findghat
this requesits not ripe for consideration. The Plaintiff has not even filed a formal motion, in
compliance witithe Fed. R. of Civ. P. and the Local Civil Rule 7.1, requegt@nrgissiorto file
a Second Amended Complaint so as to adddd Pierre Callard heirs, including Jocelyn
Callard, Edward Diaz and Richard Dias, DefendantsUnder Fed. R. Civ. P. 15(a), a plaintiff
may amend its complaint a second tifaely with the opposing party’s written consent or the
court’s leave. Fed. R. Civ. P. 15(a)(2)Furthermore, the fact that the Plaintiff served a
summons and complaints on and obtained waivers of serviceaff@ndful of Pierre Callard’s
heirs is irrelevant, because yhare not parties to this action, as Blaintiff neverfiled a Second
Amended Complaint to add these individuals ateDdants. The Plaintiff must firsé granted
leaveby this Court to file a Second Amended Complaint adéiegre Callard’s heirs as
Defendants in this action before it can serve the summons and complaintoailomaivers of
servicefrom thesandividuals. Of importance, the Court advises that under Fed. R. Civ. P.
15(c)(1)(c),the Plaintiff may not even @ermittedto add Pierre Callaid heirs a®efendants in
this action at this stage of the litigation

As a final matter,ite Court notes that “Fed. R. Civ. P. 25(a)(1), permitting substitution of
proper party upon death of a party, is not applicable to [Pierre Callard or Magley Shaillard]
who [were] deadt [the] time [the] suit was filed.Patterson708 F. Supp. 2d at 238 n. 20

(citing Moul v. Pace, 261 F. Supp. 616, 618 (D. Md. 1966)).
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[ll. CONCLUSION

Accordingly, for the foregoing reasons, it is hereby

ORDERED thatwithin twenty(20) days of the date of this @er, the Plaintiff is to file
an amended captiomith this Cout that rdlects the dsmissal of Pierre Callard, Magda Shirley
Callard,“XYZ Corporation,” “John Doe #110" and Edward Do€’ from this action pursuant to
the Courts Individual Rule Il.Cand it is further

ORDERED thatin the event Plaintiff chooses to reinstate “XYZ Corporation,” “John
Doe #1-10" andlr Edward ‘Do€’ as Defendants in this action, it must notify the Court of this
request in writing within twenty (20) days of the date of thideDrand it is further

ORDERED that the Plaintiffs request for serviday publication is denied without
prejudice as ndbeingripe for considerationlf the Plaintiff wishes to file a motion requesting
leavefrom the Court to file a Second Amended Complaint in order to adceRiallards heirs
as Defendants in this actioih must do savithin twenty (20) ays of the date of this Orddrhis
motion musicomply with the Fed. R. of Civ. RheLocal Civil Rules, especially Local Civil
Rule 7.1, and this Court’s Individual Rules; and it is further

ORDERED thatthe Court warnghe Plaintiffs counsethat failure to comply with this
Order, the Local Civil Rules, the Court’s Individual Rules antiie FedR. Civ. P.may result
in the Courtconsidering dinding for sarctionsor dismissal of this action.
SO ORDERED.
Dated:Central Islip, New York
May 14, 2013

/s/ Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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