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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
UNITED STATES OF AMERICA
Plaintiff, MEMORANDUM OF
DECISION AND ORDER
-against 11-CV-4819(ADS) (ETB)

PIERRE CALLARD, Deceased, MAGDA
SHIRLEY CALLARD, LATOYA NEWKIRK,
EDWARD “DOE,” PEOPLE OF THE STATE OF
NEW YORK, JOHN DOE #1410 and XYZ
CORPORATION, said names being fictitious, but
intending to designate tenants, occupants or other
persons, if any, having or claiming any estate or
interest in possession upon the premises or any
portion thereof known as 12 South 25th Street,
Wyandach, New York 11798,

Defendars.

APPEARANCES:

Mullen and lannarone, P.C.
Attorneys for the Plaintiff
300 Main Street, Suite 3
Smithtown, NY 11787
By: Dolores M. lannarone, Esg., Of Counsel

NO APPEARANCE:

Pierre Callardgdeceased

Magda Shirley Callard

Latoya Nevkirk

Edward “Doe”

People of the State of New York
“John Doe” #1-10

XYZ Corporation

SPATT, District Judge.
On October 3, 2011, tHlaintiff the United State of America(“the Plaintiff’)

commenced this actidio foreclose upon real property situated in the County of Suffolk, State of
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New York (“Suffolk County”). The Complaintvas filedagainsthe DefendantRierre Callard,
deceased; Magda Shirley Callard; United States Internal Revenue Servide;@¢lop State of
New York; and “John Doe #1-10" and “XYZ Corporatioadid names being fictitious, but
intending to designate tenants, occupants or other persons, if any, having or clayrestate
or interest in possession upon the premises or any portion thereof known as 12 South 25th Street,
Wyandach, New York. Latoya Newkirk and Edward “Doe” were later addegay
defendants, while the United Stat@ternal Revenue Service was dismissed from the action.

Presently before the Coustthe Plaintiff’'s May 30, 2013 motion granting it permissio
to amend the caption of this action pursuant to Fed. R. Civ. P. 15(c). For the reasons that follow,
the Courtgrantsthe motion in part and denigsn part.

I. BACKGROUND

As stated above, on October 3, 2011, the Plaintiff commenced this action in order to
foreclose a mortgaggoon real property situated in Suffolk County. On December 14, 2011, the
Plaintiff moved to amend th@riginal Complaintso as to replace John Doe # 1 and #2 with
Latoya Newkirk and Edward “Doe,espectivelyand to remove thenited States Internal
Revenue Service asefendant. It was confirmed that there were no outstanding federal tax
liens on the premises in question. On December 24, 884 Court granted the Plaintiff's
motion.

OnJanuary 5, 2012, the Plaintiff filed an Amended Complaint, wadtedLatoya
Newkirk and Edward “Doe” as Defendants and remdhedJnited States Internal Rawe
Service as a Defendant. The Amended Complaint was served upon Latoya Neuakg E
“Doe,” Magda Shirley Callard and the People of the State of New York on January 4, 2042,

form of service was unspecified.



On April 2, 2012, the Plaintiff requested a Certificate of Default for the Defénda
Magda Shirley Callard, Edward “Doe,” Latoya Newkirk ahd People of the State NEw
York. On April 3, 2012, the Clerk of the Court notified the Plaintiff that a Certific2efault
could not be made as to Edward “Doe,” because his name was fictitious. However, améhat s
date, April 3, 2012, the Clerk of the Court entered dif@xate of Default for the Defendants
Magda Shirley Callard, Latoya Newkirk and the People of the State of New Yor

On April 23, 2012, the Plaintiff filed a motion requesting the Court issue an order
directing the Clerk of the Court to enter the default of Edward “Doe,” and to remove “dehn D
#1-10" and “XYZ Corporation” from the caption in this action. On April 24, 2012, the Court
denied the Plaintiff's motion without prejudice because (1) the Plaintiff failedbdmit a
proposed caption in conformance with the Court’s Individual Rileand (2) the Plaintiff's
request for an entry of default was not made as a motion in conformandeowalCivil Rule
7.1 andthe Federal Rules of Civil Procedure (“Fed. R. Civ. P.”). Thereafter, on May 4, 2012,
the Plaintiff filed a motionX) to dismiss defendants “John Doe #1-10" and “XYZ Corporation”;
(2) for a default judgment against the remaining allegedly defaultingdkefés; (3) for the
appointment of a Master to sell the mortgaged premises in one gdjdel; the ascertainment
and computation of the amount due to the Plaintiff for principal and sttereotherwise, upon
the promissory note and mortgage mentioned in the Complaint; and (5) for judgment for the
relief demanded in themendedComplaint.

On January 7, 2013, the Court denied the Plaintiff's motion without prejudice, because
thePlaintiff againfailed to comply with Local Civil Rule 7.1 and the Court’s Individual Rule
[I.C. In this regard, the Plaintiff failed to file “[a] memoranduma#, setting foth the cases

and other authorities relied upon in support of the motion and divided, under appropriate



headings, into as many parts as there are issued to be determined[,]” as requaeal Byvil
Rule 7.1(2).Moreover the Plaintifffailed to submita proposed amended caption wittle
motion to dismiss “John Doe #1-10" and “XYZ Corporaticas required byCourt’s Individual
Rule 11.C.

In addition, in its January 7, 2013 Order, the Court notedithié¢ the Plaintiffhad
obtained a €ttificate of Default as to the Bfendants Magda Shirley Callard, Latoya Newkirk
andthe People of the State of New York on April 3, 2012, the Plaintiff had not obtained a
certificate of default as to defendant Edward “Ddmstauséis last name is fictitias.

Therefore, the Court directed the Plaintifiefore refiling the motion fora default judgment and
within sixty days of the date of this Order, to either(1) determine the real name of Edward
‘Do€ and, upon learning his actual namefil® a request fom certificate of defaulbr (2)in the
event the Plaintiff is unable to determine thal nameof Edward ‘Doe” provide the Court with
legal authority establishing that the Clerk of Court may still note the defadéifendant Edward
‘Doe’ although his name is fictitious.(Dkt. No. 22.)

On February 4, 2013, the Plaintiff requested a 60ed#gnsion of timefrom March 8,
2013 to May 8, 2013, to notify the Court of the status of the case in connection with the Court’s
January 7, 2013 Order. In this request, the Plaintiff informed the Court that it had edentifi
Louis Callard as the son of Pierre Callard, and thus, he had to be named in the action. The
Plaintiff further advised that Louis Callard had been served the summons arndinbmghis
action and conseed to the entry ofdefault judgment of foreclosure. Moreover, the Plaintiff
staed that there were four other heirs of Pierre Callard in addition to Loldsa@alnd that the
Plaintiff was currently trying to locate tire These heirs were Edward Callard, Jessie Callard,

Jocelyn Callard and Margaret Callard. Of importance, in a sworn affidavit Bateuary 1,



2013, Louis Callard noted that the Defendant Magda Shirley Callard died on September 16,
1975, and that Jessie Callard died about twenty years ago, leaving three sons, Jaseph Dia
Richard Diaz and Edward Diaz.

On February 5, 2013, the Court granted the Plaintiff's request for an extension of time.
Citing to New York Real Property Actioremd Proceeding Law 1311, the Court noted that “the
Plaintiff failed to identify all necessary defendants before commenamgdton or before
moving for default judgment.” (Dkt. No. 25.) The Court directed the Plaintiff, by May 8, 2013,
to “(1) [] determine the identities of all necessary defendants and to notiBotim of such; or
(2) in the event that all of the necessary defendants cannot be determined, provide th&lCourt
legal authority establishing that the relief which the Plaintiff seek$oreclosure da—may still
be awarded by this Court.” (Dkt. No. 25.)

After the Court’s February 5, 2013 Order, the Plaintiff toolacimonto dismiss the
Defendants “John Doe#1-10" and “XYZ Corporation’fitgr a SecondAmended Complaint in
order to name the necessadsfendants to this action, including Pierre Callard’s heirs. Rather,
using a caption thatidi not nameany of the necessary defendants and still inculde
Defendants that are deceash@, Plaintiffobtained waivers of service of summons and
complaintfrom Marie Christine Karoll, daughter of Pierre Callard; Edward Calkod,of Pierre
Callard; and Joseph Diaz, Jr., grandson of Pierre Callard. Edward Callards was dated
February 20, 2013. he waiwers ofMarie Chistine KarollandJoseph Diaz, Jwere notdated.

On May 8, 2013, the Plaintiff submitted a status report pursuant to the Court’s January 7,
2013 and February 5, 2013 Orders the status report, the Plaintiff advised that Pierre
Callard’s heirs are Louis Callard, Edward Callard, i&hristine Karoll a/ld Margaret

Callard, Jocelyn Callard and Jessie Callard, deceasszbrding to the Plaintiff, Louis Callard,



Edward Callard and Marie Christine Karoll have been served and waived servidecélyh
Callard has not been located.

The Plaintiff also informed the Court that Jessie Callard is deceased ashketlets
three heirs at law to the estate of Pierre Callard, her sons Richard, Edwaod et Diaz.
Apparently, the Plaintiff contacted each of Jessie Callard’s sons and receiaectaof/ service
from Josep Diaz. However, the Plaintiff claied thatafter serving the summons and complaint
with waiver of service, it had lost contact with Richard Diaz and Edward Diaz, laptidee
calls hal gone unheeded. Consequently,Rlantiff requestdthat the Court permit b serve
Jocelyn Callard, Richard Diaz and Edward Diaz via publication pursuant to New ¥airk Ci
Procedure Law and Rules § 315 and § 314(2).

In addition, also on May 8, 2013, the Plaintiff filed a noticeatintary dismissal with
this Court, seeking to dismiss Magda Shirley Callard from this action. Hovemzen, despite
the Court’s previous instructions in its April 23, 2012 and January 7, 2013 Orders, the Plaintiff
failed to include an amended captiarconformance with this Court’s Individual Rule 11.C.

In the course of reviewing the Plaintiff's May 8, 2013 requests, the Court noted arnumbe
of procedural errors in this case. Thus, on May 14, 2013, the Court issued an order (1 directin
the Plantiff, within twenty (20) days of the date of the order, to file an amended caption with the
Court that reflected the dismissal of Pierre Callard, Magda Shirley CallaYd Corporation,”

“John Doe #1-10" and Edward “Doe” from this action, pursuant to the Court’s Individual Rule
II.C; (2) directing the Plaintiff, in the event it chose to reinstate “XYZ Gaapon,” “John Doe
#1-10" and/or Edward “Doe” as Defendants in this action, to notify the Court of this reguest i
writing within twenty (20) days dahe date of the order; (3) denying the Plaintiff’'s request for

service by publication without prejudice as not being ripe for considewatibulirecting the



Plaintiff, within twenty (20) days of the date of the order, to file a motion in camgsi withthe
Fed. R. Civ. P., Local Civil Rules and the Court’s Individual Rules, requesting leawéHe
Court to file a Second Amended Complaint if it wished to add Pierre Callard’saseirs
Defendants in this action; and {#amingthe Plaintiff's counsel that failure to comply witheth
order, the Local Civil Rules, the Court’s Individual Rules and/or the Fed. R. Civ. Resulyin
the Court considering sanctionsamlismissal of this action.
On May 30, 2013, the Plaintiff filed the present motion to amend the caption pursuant to
Fed. R. Civ. P. 15(c). As part of that motion, the Plaintiff requests that the Courttesinsta
Edward “Doe,” “John Doe #1-10" and “XYZ Corporation” as Defendants in this action. The
Plaintiff also seeks tamend the aption so as tadd the heirs of Pierre Callard as Defendants.
Of note, despite the Court’'s May 14, 2013 Order and other prior warnings, the Plaintiff
failed to comply with Local Civil Rule 7.1 when filing its motion. In this regardhasCourt
has preiously emphasized, Local Civil Rule 7.1 requires that motions include “[a] memorandum
of law, setting forth the cases and other authorities relied upon in support of the motion, and
divided under appropriate headings, into as many parts as there are issues toneedgie
The Plaintiff failed to include such a memorandum of \@th its motion Neverthelesst
appears than lieu of a memorandum of law, the Plaintiff has included a fage declaration
by counsel. The declaration does not incladgatement of facts, as required by the Court’s
Individual Rule IV.B.i, butt does include a very brief discussion of the issues and contains
limited cites tocases and authorities in support of the Plaintiff's positions. Moreover, to date,
the Plaintiff has not filed an amended caption with the Court that reflected thesdisafiBierre
Callard, Magda Shirely Callard, “XYZ Corporation,” “John Doe #1-10" and Edward “Doe”

from this action, although it was directed to do so by the Court in the May 14, 2013 Order.



Il. DISCUSSION

A. As to the Defendants Edward “Doe,” “XYZ Corporation” and “John Doe #1-10"

Pursuant to the Court’s May 14, 2013 Order, the Plaintiff reqtlesttthe Court reinstate
thefictitious Edward “Doe,” “XYZ Mrporation” and “John Doe #1-1@%5 Defendants in this
action. While the Plaintiff is correct that fictitious names may be used for defenalaitis
commencement of a lawsuit when the identities of those defendants are not yet keown, t
Plaintiff has not addressed on atlbasis it may continue to use fictitious Defendants in an action
that is now more than two years old, nor has it pointed to any legal authorityststepihat the
Clerk of Court may note the defaultgdrtiesthat are fictitious

As discussed in the Court’s prior decisions, in the two years since commencing this
action the Plaintiff hasiotascertained the identities of th€YZ Corporation” or “John Doe

#1-10,” both of which were named in the Original Complaint. Of importance, in Cole v. John

Wiley & Sons, Inc, No. 11 Civ.2090(DF), 2012 WL 3133520 (S.D.N.Y. Aug. 1, 2012), the

Court held that whéft] here is no indication in the record that the John Doe Defendants have
ever been identified or serveand“well over 120 days have passed since [fppintiff filed

his[ ] Complain{,]” there is ‘ho reason to refrain from dismissing the claims against the John
Doe Defendants sua sponte, without prejudice, pursuant to Fed. R. Civ. P. 4(m).” Cole v. John

Wiley & Sons, Inc. 2012 WL 3133520, at *17-18 (S.D.N.Y. Aug. 1, 2Q0k2e alsdRoland v.

Smith No. 10 Civ. 9218 (VM), 2012 WL 601071, at *5 (S.D.N.Y. Feb. 22, 20&th¢e more
than 120 days have passed since [the Plaintiff] filed the [Original] Complaintatoldé&y 3,
2011], the Court dismisses without prejudice, pursuant to [Fed. R. Civ. P.] 4(m), the claims
against the [two] unidentified defendanjs.Accordingly, since the Plaintiff has not

demonstrated that it has determinedibempeédto determine the identities of “XYZ



Corporation” or “John Does #1-10,” the Court denies the Plaintiff's request to reinstate the
fictitious parties as Defendants.

Similarly, the Plaintiff has still not identéd Edward “Doe,” even though the Amended
Complaint naming him as a defendant was filed on January 5, 2012. On January 7, 2013, this
Court ordered the Plaintiff, within 60 days of the date of the Otdelgtermine the real name of
the Defendant Edwardd'oe” or elseo provide the Court with legal authority establishing that
the Clerk of the Caw may still note his default, although his name is fictitious. Thereafter, the
Court extended the Plaintiff's time to comply with the January 7, 2013 Order to May 8, 2013.
Yet, in its May 8, 2013tatusreport, the Plaintiff failed to even address whether it had
determined the real name of Edward “Do&imilarly, in its present motion, the Plaintiff does
not even discuss the issue that Edward “Doe” is fictitious. As such, thealxudeclines to
reinstate Edward “Doe” as a Defendanthis action.

C. As to Pierre Callard’s Heirs

The Plaintiff also asks the Court to &até heirs of Pierre Callard as Defendants in this
action. Sincethere is no statute of limitations governing a mortgage foreclosure actioa wher
the United Statesecovery is limited to the proceeds of the foreclosure’sadeU.S. v. Arena,
No. 02-CV-5216 (JS)(WDW), 2009 WL 2413626, at *2 (E.D.N.Y. Aug. 4, 2086 alsdJ.S.
v. Acomb, 216 F.3d 1073, 1073 (2d Cir. 2000), the Court finds that the Plaintiff does not need to
comply with Fed. R. Civ. P. 15(c), which requitbatwhen the statute of limitations has ramn,
amendment changing a party or a party’s namet relateback to the date of the original
pleading. Therefore, the Court grants the Plaintiff's moticexdi Pierre Callard’s heirs Jocelyn
Callard, Margaret Callard a/k/a Marie Christine Karoll, Louis CdJl&dward Callard, Joseph

Diaz and Edward Diaz, as Defendants in this action.



[ll. CONCLUSION
Accordingly, for the foregoing reasons, it is hereby
ORDERED that the Plaintiff's motiono reinstate “XYZ Corporation,” “John Doe #1—
10” and/or Edward “Doe” as Defendants in this act®odenied and it is further
ORDERED that the Plaintiffsmotion to amend the caption to add Pierre Callard’s heirs
JocelynCallard, Margaret Callard a/k/a Marie Chrsitine Karoll, Louis Callard, Edallard,
Joseph Diaz and Edward Diaz, as Defendants in this action is granted. Thef Rlalmgtted
to serve &econdAmended Complaint wittheamended captioprovided within on all
defendants in this case in compliance with the Fed. R. of Civ. R.otad Civil Rules, and this
Court’s Individual Rules; and it is further
ORDERED thatthecaption in this case is amended as follows:
UNITED STATES OF AMERICA
Plaintiff,
-against
THE ESTATE OF PIERRE CALLARD, his heirs at law,
JOCELYN CALLARD, MARGARET CALLARD a/k/a
MARIE CHRISTINE KAROLL, LOUIS CALLARD,
EDWARD CALLARD, JOSEPH DIAZ, RICHARD DIAZ,
EDWARD DIAZ and LATOYA NEWKIRK, occupant in

possession of the premises,

Defendans.

SO ORDERED.

Dated: Central Islip, N&v York
November 19, 2013
/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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