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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Ne 11-CV-4844 (JFB)(WDW)

KEITH TERRELL BUTLER,
Paintiff,
VERSUS
SERGEANTLEWISV. ET AL.,

Defendants.

MEMORANDUM AND ORDER

April 11, 2014
JOSeEPHF. BIANCO, District Judge: required by the Prison Litigation Reform
o Act (“PLRA"), 42 U.S.C. § 1997e(a), and
Pro se plaintiff Keith Terrell Butler that he has no evidence with which to
(“Butler” or “plaintiff’) brings this action sustain his allegations against DeMarco,
against defendants Sheriff Vincent F.  cherouvis, and Walker. For the following
DeMarco (“DeMarco”), Sgt. Louis Viscusi  rgasons, the Court cdodes that plaintiff

(s/h/a Sgt.“ Lewis V) (“Viscusi”), Thomas  fajled to exhaust his administrative
Sharkey (*Sharkey”),Rena Walker (s/h/a remedies, and that there are no grounds for

Dr. Reena Walker) “Walker”), and C.O. excusing that failuré. Accordingly, the
Investigator Peter Cheuvis (s/h/a Security Court grants the defendants’ motion for
Officer Sirusso) (“Cheauvis”) (collectively, summary judgment.

“defendants”), allegingviolations of his

constitutional rights pursuant to 42 U.S.C. l. BACKGROUND

§ 1983. Plaintiff claims that, while he was

incarcerated at the Suffolk County A. FactualBackground

Correctional Facility (“SCCF”), Viscusi and
Sharkey assaulted him on September 9,
2011; Cherouvis threatened plaintiff after
the alleged assault; Walker refused to
document that plaintiff was injured during
the alleged assault; and the conditions at
SCCF are unsanitary.

The following facts are taken from the
parties’ depositions, declarations, exhibits,
and respective Local Rule 56.1 statements of
facts. Upon consideration of a motion for
summary judgment, the Court construes the
facts in the light most favorable to the

Defendants move for summary L Given the Court’s ruling, the Court need not address
judgment, arguing that plaintiff failed to defendants’ alternative érounds in support of their

exhaust his administrative remedies as otion.
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nonmoving party.See, e.g.Capobianco v.
City of New York422 F.3d 47, 50 n.1 (2d
Cir. 2005). Unless otherwise noted, where a
party’s Rule 56.1 statemeis cited, that fact

is undisputed or the opposing party has not
pointed to any evidence in the record to
contradict it.

1. The Alleged Assault

Plaintiff entered SCCF on August 24,
2011, and was transferred to the Downstate
Correctional Facility on November 8, 2011.
(Def. 56.1 § 1.) The complaint revolves
around an incident on September 9, 2011.
(Amended Complaint, at IV.)

According to a letter from Viscusi to
Internal Affairs (“IA”), on September 9,
2011, Butler allegedly said that “he couldn’t
live in the 3 S/E tier and he was relocated to
the E 2/N tier without incident [that day].
There was an incident that took place on
09/10/11 that involved inmate Butler,
incident report was filed.” (Viscusi Internal
Affairs Letter, Butler Opp. Ex. 5.) Plaintiff
claimed that he was beaten up during the
move on September 9. (Interview Notes,
Butler Opp. Ex. 6.) According to an Incident
Report from September 10, 2011, on that
day, a tied-up sheet was obstructing
Sharkey’s view of Butler's cell. (Incident
Report, Butler Opp. Ex. 2.) Butler refused to
comply with Sharkey’s initial orders to take
the sheet down, but he eventually took it
down. (d.) As Sharkey walked away, Butler
yelled, “Suck my dick.” id.) Sharkey
reported this to Viscusi, who ordered Butler
to come to the sally port.ld) Butler
refused. Kd.) Lieutenant Sammartino then
assembled an extraction team to relocate
Butler to disciinary housing. Id.)
According to Sammartino, the move was
videotaped, and Butler was relocated
without incident. [d.)

According to an IA Case Status Report
from February 9, 2012, Butler claimed that
he received a scratch behind his left ear, a
bruise to the upper righhigh, and back pain
on September 9. (Internal Affairs Case
Status Report, Butler Opp. Ex. 12))
Investigators found no record of any
incident. (d.) Butler was seen by medical
personnel on September 9, but IA concluded
that the medical records “suggest the
ecchymosis [on the thigh] is an older
resolving injury and the back pain is a
continuous issue.’ld.)

2. Grievancd’rocedure

SCCF has a three-tiered formal
grievance procedure, \idh is detailed in the
SCCF Inmate Rules and Regulations
Booklet (the “Inmate Handbook”). See
Inmate Handbook, Declaration of Jason
Bassett (“Bassett Decl.”) Ex. C.) Each
inmate receives a copy of the Handbook
upon entering the facility.SeeAffidavit of
Matthew Bogert (“Bogeriff.”) 1 3, Bassett
Decl. Ex. A.) Plaintiff received the Inmate
Handbook on August 24, 2011. (Def. 56.1
1 2; see Bogert Aff. I 4; Booking Sheet
Receipt, Bassett Decl. Ex. B (Butler
acknowledging receipt).)

According to the three-part grievance
process, an inmate with a grievance must
first complain to the correctional officer
located in the inmate’s cell bloékThis
grievance must be filed within five days of
the incident giving risé¢o the grievance. If
dissatisfied with the results of the first step,
the inmate may file a grievance form to be

2 According to Bogert, a Corrections Sergeant at
SCCF, inmates may submit grievances by (1)
handing them to an officer or sergeant, (2) going to
the law library and placing them in a box marked
“Grievances,” (3) putting them in the outgoing

mailbox on their tier for forwarding by the floor

sergeant, or (4) mailing ém via the United States

Postal Services. (Bogert Aff. { 8.)



reviewed by the Housing Sergeant assigned
to an inmate’s housing unit; if the issue is
not there resolved, the grievance will be
forwarded on to the Grievance Coordinator
for further investigation, leading to a
subsequent determination. The Grievance
Coordinator is required to make a written
determination within five business days. If
an inmate is dissatisfied with the results of
the preceding two steps, the inmate may
appeal the grievance board’s determination
to the Warden. If the appeal results in an
unfavorable decision, the inmate may appeal
that determination to the State Commission
of Correction’ (See SCCF Handbook, at
15-16.)

3. Plaintiff's Grievances

SCCF's records contain no filed
grievances by plaintifblleging an attack on
his person on September 9, 2011 (or another
date) by Viscusi, Sharke or other officers.
(Bogert Aff.  6.) SCCF also has no records
of any formal prisoner grievance alleging
medical neglect by Walker or any other
party on September 9, 2011 (or another
date); unsanitary conditions at the facility; or
a threat by Cherouvis or another individual
against plaintiff's family or to place plaintiff
in administrative segregatidn(Def. 56.1
115-7.)

8 Plaintiff argues that the Inmate Handbook submitted
by defendants is “not the actual handbook that the
institution issues to pmmers.” (Pl. Rule 56.1
Statement § 2.) Plaintiff testified, however, that he
received a copy of the Handbook when he first
arrived at SCCF, and that the Handbook outlines the
grievance procedure. (Butler Deposition (“Butler
Dep.”) at 147:13-22, Bassett Decl. Ex. F.) Therefore,
plaintiff does not raise a gaine issue of fact as to
the steps in the three-part grievance process, or his
awareness of that process.

4 According to plaintiff, “[tlhe living conditions are
unsanitary, theirs rusted bars and paint chips falling
into the food, the showers are disscusting caked up
milue & mole, the toilets are foul other inmates toxic

3

Plaintiff did file Grievance # R-2011-
523, which was received by the Grievance
Processing Unit on September 19, 2011.
(Def. 56.1 1 8;seeGrievance R-2011-523,
Bassett Decl. Ex. D (stamped “RECEIVED”
on September 19).) Indhgrievance, signed
on September 15, plaintiff complained that
“Sergeant Ski” never gave anyone the three
grievances plaintifivrote on September 11,
and therefore, theywere not on file and
nowhere to be found. (Grievance Form R-
2011-523.) Plaintiff di not identify the
nature of his earlier grievances. (Def. 56.1
19.) The grievance was denied on
September 21, 2011, because “Inmate
Butler's grievances are being addressed and
are currently on file with the Grievance Unit
of the SCSO.” (R-2011-523 Denial, Bassett
Decl. Ex. E.) Plaintiff refused to sign the
denial, but he never appealed it to the
Warden or to the State Commission of
Correction. [d.; Def. 56.1 § 11.)Another
grievance, denied on September 21, 2011,
addressed mental health issues. (R-2011-524
Denial, Butler Opp. Ex. 4.)

Plaintiff attached purported grievances
to his oppositioR. The first grievance,

waste come up in each others toilet [sic].” (Amended
Complaint, at IV.)

5 Defendants question the authenticity of these
grievances and note that they have submitted
evidence that plaintiff did not file any grievance
regarding the alleged September 9, 2011 attaBSke (
Defs.” Reply, at 4 (“As supposed support for his
wholly conclusory allegations, the plaintiff attached
to his papers in opposition to defendants’ motion for
summary judgment a Suffolk County Sheriff's Office
Grievance Form (withdu a Grievance Number
indicating it had ever been filed) dated next to
plaintiff's signature as ‘22/11'. Even if this
Grievance was actually filed (which the Sworn
Affidavit of Matthew Bogert — ‘Exhibit A’ — clearly
refutes), it could not have been filed until September
22, 2011, well in excess of the five (5) day
requirement for prisoner grievances clearly laid out in
the Inmate Handbook (“Exhibit C”)[.] As stated in
defendantss [sic] original moving papers, the actual
evidence conclusively establishes that plaintiff did



signed on September 22, 2011, does not
have a grievance number or a “RECEIVED”
stamp. (Lewis Grievace, Butler Opp. Ex.
7.) Butler complained that Viscusi, Sharkey,
and others beat him on September 9, and
that Viscusi threatened to throw plaintiff
down the elevator shaftld)) The second
grievance, signed on September 22, 2011,
also does not have a grievance number or a
“RECEIVED” stamp. (Sirusso Grievance,
Butler Opp. Ex. 8.) Butler complained that
Viscusi threatened Butler's family and said
he would put plainff in administrative
segregation.ld.) Butler also sent a letter to
DeMarco on September 22, marked “Rec’d
09-27-2011,” complaining that the
grievances he gave on September 11
apparently disappeareand that he was told
he could not appeal other grievances. (Letter
to DeMarco, Butler OppEx. 9.) Butler also
complained that Walker refused to
document that plaintiff was beaten ulal.)

B. ProceduraBackground

Plaintiff filed the original complaint on
September 27, 2011, and filed the amended
complaint on January 5, 2012. Defendants
answered on February 28, 2012. Following a
report and recommendation by Magistrate
Judge Wall, this Court dismissed the
complaint with prejudice for failure to
prosecute on April 2, 2013. The Court
reopened the case on May 29, 2013.
Defendants moved for summary judgment
on August 30, 2013. Plaintiff opposed on
November 15, 2013. Defendants replied on
December 13, 2013. The Court has fully
considered the submissions of the parties.

not file any grievance(s) regarding any attack on his
person on September 9, 2011 (or any other date) by
Sgt. Louis Viscusi, C.0. Thomas Sharkey, and/or any
other Corrections Officers (See ‘Exhibit A’
paragraph 4).").)

Il. STANDARD OF REVIEW

Pursuant to Rule 56(a), a court may
grant a motion for summary judgment only
if “the movant shows that there is no
genuine dispute as to any material fact and
the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). The
moving party bears the burden of showing
that he or she is entitled to summary
judgment.Huminski v. Corsonges396 F.3d
53, 69 (2d Cir. 2005). “A party asserting that
a fact cannot be or is genuinely disputed
must support the assertion by: (A) citing to
particular parts of materials in the record,
including depositions, documents,
electronically stored information, affidavits
or declarations, stipations (including those
made for purposes of the motion only),
admissions, interrogatory answers, or other
materials; or (B) shoing that the materials
cited do not establish the absence or
presence of a genuine dispute, or that an
adverse party cannot produce admissible
evidence to support the fact.” Fed. R. Civ. P.
56(c)(1). The court “is not to weigh the
evidence but is instead required to view the
evidence in the light most favorable to the
party opposing summary judgment, to draw
all reasonable inferences in favor of that
party, and to eschew credibility
assessmentsAmnesty Am. v. Town of W.
Hartford, 361 F.3d 113, 122 (2d Cir. 2004)
(quotingWeyant v. Okstl01 F.3d 845, 854
(2d Cir. 1996));see Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)
(summary judgment isinwarranted if “the
evidence is such thatreasonable jury could
return a verdict fothe nonmoving party”).

Once the moving party has met its
burden, the opposing party “must do more
than simply show that there is some
metaphysical doubt as to the material
facts. . . . [T]he nonmoving party must come
forward with specific facts showing that
there is agenuine issue for tridl.Caldarola



v. Calabrese 298 F.3d 156, 160 (2d Cir.
2002) (quotingMatsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 586-87
(1986)). As the Supreen Court stated in
Anderson “[i]f the evidence is merely
colorable, or is not significantly probative,
summary judgment may be granted.” 477
U.S. at 249-50 (citations omitted). Indeed,
“the mere existence adfomealleged factual
dispute between the parties” alone will not
defeat a properly supported motion for
summary judgmentd. at 247-48. Thus, the
nonmoving party may not rest upon mere
conclusory allegations or denials but must
set forth “concreteparticulars™ showing
that a trial is neede®.G. Grp., Inc. v. Horn
& Hardart Co, 751 F.2d 69, 77 (2d Cir.
1984) (quotingSEC v. Research Automation
Corp, 585 F.2d 31, 33 (2d Cir. 1978)).
Accordingly, a party opposing summary
judgment cannot “merely . . assert a
conclusion without supplying supporting
arguments or facts.BellSouth Telecomms.,
Inc. v. W.R. Grace & Cp77 F.3d 603, 615
(2d Cir. 1996) (quoting Research
Automation Corp.585 F.2d at 33).

The Second Circuit has made clear that
an inmate is not entitled to a jury trial on
factual disputes regding the failure to
exhaust administrative remedies under the
PLRA. See Messa v. Goar#52 F.3d 305,
308 (2d Cir. 2011) (peruriam) (holding
that there is no “right to a jury trial on
factual disputes regarding an inmate’s
failure to exhaust admisirative remedies as
required by the PLRA; see also Abdur—
Rahman v. TerrellNo. 10-CV-3092, 2012
WL 4472119, at *5 (E.D.N.Y. Sept. 25,
2012) (“Determining whether an inmate has
exhausted his remedies is a threshold matter
for the court to decide, even where there is a
disputed issue of fact.”).

1. D ISCUSSION

Plaintiff brings his claims pursuant to 42
U.S.C. 8§ 1983. Section 1983 “is not itself a
source of substantive rights, but a method
for vindicating federal rights elsewhere
conferred by those parof the United States
Constitution and federal statutes that it
describes.”Baker v. McCollan 443 U.S.
137, 144 n.3 (1979). To prevail on a claim
under 8 1983, a plaintiff must prove that
“(1) the challenged conduct was attributable
at least in part to a person who was acting
under color of state V@ and (2) the conduct
deprived the plaintiffof a right guaranteed
under the Constitution of the United States.”
Snider v. Dylag 188 F.3d 51, 53 (2d Cir.
1999). In addition, “a plaintiff must establish
a given defendant’s personal involvement in
the claimed violation in order to hold that
defendant liable in his individual capacity
under § 1983.Patterson v. Cnty. of Oneida
375 F.3d 206, 229 (2d Cir. 2004ge Gill v.
Mooney 824 F.2d 192, 196 (2d Cir. 1987)
(“Absent some personal involvement by [a
defendant] in the allegedly unlawful conduct
of his subordinates, he cannot be held liable
under section 1983.”).

Defendants move for summary judgment
on the ground that plaintiff failed to exhaust
his administrative remedies. In the
alternative, defendants argue that there is no
evidence establishing any liability on the
part of DeMarco, Cherouvis, or Walker. As
set forth below, the Court concludes that
plaintiff did not exhaushis administrative
remedies and he has failed to show any
grounds for excusing that failure. Thus, the
Court grants summarygigment in favor of

defendants  without addressing their
alternative argument.
A. Failure to Exhaust

Defendants argue that plaintiff cannot
raise any claims under Section 1983 because



he failled to exhaust the available
administrative remedies. The Court agrees.

1. Legal Standard

The PLRA states that “[n]o action shall
be brought with respect to prison conditions
under [42 U.S.C. § 1983], or any other
Federal law, by a prisoner confined in any
jail, prison, or other correctional facility
until such administrative remedies as are
available are exhausted.” 42 U.S.C.
8§ 1997e(a). “The PLRA exhaustion
requirement ‘applies to all inmate suits
about prison life, whether they involve
general circumstances particular episodes,
and whether they allege excessive force or
some other wrong.” Prisoners must utilize
the state’s grievance procedures, regardless
of whether the relief sought is offered
through those procedures.Espinal V.
Goord 558 F.3d 119, 124 (2d Cir. 2009)
(quotingPorter v. Nussle534 U.S. 516, 532
(2002)). “Proper exhaustion demands
compliance with an agency’s deadlines and
other critical procedural rules because no
adjudicative system can function effectively
without imposing some orderly structure on
the course of its proceedingsgVoodford v.
Ngo, 548 U.S. 81, 90-91 (2006). Therefore,
the exhaustion inquiryequires a court to
“look at the state prisoprocedures and the
prisoner’s grievance to determine whether
the prisoner has complied with those
procedures.” Espinal 558 F.3d at 124
(citing Jones v. Bock549 U.S. 199, 218
(2007);Woodford 548 U.S. at 88—90).

Prior toWoodford the Second Circuit

recognized some nuances in
the exhaustion requirement:
(1) administrative remedies
that are ostensibly ‘available’
may be unavailable as a
practical matter, for instance,
if the inmate has already
obtained a favorable result in

administrative  proceedings
but has no means of
enforcing that result, or if the
inmate has been deterred by
intimidation; (2) similarly, if
prison officials inhibit the
inmate’s ability to seek
administrative review, that
behavior may equitably estop
them from raising an
exhaustion defense; (3)
imperfect exhaustion may be
justified in special
circumstances, for instance if
the inmate complied with his
reasonable interpretation of
unclear administrative
regulations, or if the inmate
reasonably believed he could
raise a grievance in
disciplinary proceedings and
gave prison officials
sufficient information to
investigate the grievance.

Reynoso v. Sweze®38 F. App’x 660, 662
(2d Cir. 2007) (summary order) (internal
citations omitted);see also Davis v. New
York 311 F. App’x 397, 399 (2d Cir. 2009)
(summary order) (citingHemphill v. New
York 380 F.3d 680, 686, 691 (2d Cir.
2004)). Initially, it was unclear whether the
above-discussed considerations would be
impacted byWoodford See, e.g.Reynosp
238 F. App'x at 662 (“Because we agree
with the district courthat [plaintiff] cannot
prevail on any of these grounds, we have no
occasion to decide wheth&voodford has
bearing on them.”);Ruggiero v. Cnty. of
Orange 467 F.3d 170, 176 (2d Cir. 2006)
("We need not determine what effect
Woodfordhas on our case law in this area,
however, because [plaintiff] could not have
prevailed even under our pvgeodfordcase
law.”). However, even aftewoodford the
Second Circuit has continued to hold that an
inmate’s failure to comply with the



exhaustion requirement may be excused on
these groundsSee Messab52 F.3d at 309
(citing theHemphillfactors).

As the Supreme Court has
held, exhaustion is an affirmative defense.
See Jones 549 U.S. at 216 (“We conclude
that failure to exhaust is an affirmative
defense under the PLRA, and that inmates
are not required to specially plead or
demonstrate exhaustion in their
complaints.”); see also Key v. Toussagint
660 F. Supp. 2d 518, 523 (S.D.N.Y. 2009)
(Report and Recommendation) (“Failure to
exhaust administrative remedies under the
PLRA is an affirmative defense, and thus the
defendants have the burden of proving that
[plaintiff's] retaliation claim has not been
exhausted.” (citations omitted)).

2. Analysis
a. PropeExhaustion

“Proper exhaustion” requires a prisoner
to use “all steps that the agency holds out,
and doing sagproperly (so that the agency
addresses the issues on the merits).”
Ruggierg 467 F.3d at 176 (quoting
Woodford 548 U.S. at 90) (emphasis in
original). Although the level of detail
necessary to properly exhaust a prison’s
grievance process will vary from system to
system, Jones 549 U.S. at 218, “proper
exhaustion” under the PLRA “demands
compliance with [that] agency’s deadlines
and other critical pcedural rules,”
Ruggierg 467 F.3d at 176 (quoting
Woodford 548 U.S. at 90). Thus, the
PLRA’s exhaustion requirement is not
satisfied by “untimely or otherwise
procedurally defective attempts to secure
administrative  remedies.” Id.  (citing
Woodford 548 U.S. at 83-84);see
Woodford 548 U.S. at 95 (“For example, a
prisoner wishing to bypass available
administrative remedies could simply file a
late grievance withouproviding any reason

for failing to file on time. If the prison then
rejects the grievance as untimely, the
prisoner could proceed directly to federal
court. . . . We areanfident that the PLRA
did not create such a toothless scheme.”).

Plaintiff claims he filed three grievances
regarding the alleged assault on September
9, 2011. None of the mvances filed,
received, and addseed by SCCF, however,
mention any September 9 assault, threats by
Viscusi, actions by Walker, or unsanitary
conditions at SCCF. Further, the purported
grievances plaintiff —attaches to his
opposition are dated September 22, 2011,
after the five day grievance filing deadline.
There also is no evidence that plaintiff
appealed any grievance to the Warden or the
State Commission of Correction, as
required. Therefore, because plaintiff failed
to file his grievances in a timely fashion (if
at all) in accordance with SCCF's
procedures, failed to baust his appeals of
grievances, or both, ahtiff has failed to
properly exhaust his administrative
remedies. See Medina v. Nassau Cnty.
Sheriff Dep’t No. 11-CV-228 (JFB)(GRB),
2013 WL 4832803, at *5 (E.D.N.Y. Sept.
10, 2013) (holding thaplaintiff failed to
exhaust remedies where grievances were
deemed insufficient and plaintiff failed to
supply necessary information, and plaintiff
otherwise failed to appé any grievances);
Williams v. Metro. Detention Cir.418 F.
Supp. 2d 96, 101-02 (E.D.N.Y. 2005)
(dismissingpro secomplaint where plaintiff
could only show he drausted two steps of
four-step process mandated by prison’s
guidelines);see alsoMorrison v. Stefaniak
523 F. App’x 51, 52 (2d Cir. 2013)
(summary order) (upholding dismissal
because plaintiff failed to appeal the Inmate
Grievance Resolution Committee’s
decision);Valentine v. LindsgyNo. 10-CV-
868 (JG)(JMA), 2011 WL 3648261, at *7
(E.D.N.Y. Aug. 17, 2011jprisoner failed to



exhaust his administraewremedies when he
untimely appealed grievance).

b. Avalilability of Remedies

The Second Circuit has stated that, if a
prisoner has failed texhaust, the Court
must determine “whether administrative
remedies were in fact ‘available’ to the
prisoner . . . or whetlhéhe defendants’ own
actions inhibiting the inmate’s exhaustion of
remedies may estop . . . the defendants from
raising the plaintiff's failure to exhaust as a
defense.” Hemphil, 380 F.3d at 686
(internal citations omitted). It is clear that
“[aln  administrative remedy is not
‘available,” and thexfore need not be
exhausted, if prison fficials erroneously
inform an inmate that the remedy does not
exist or inaccurately describe the steps he
needs to take to pursue iPavey v. Conley
663 F.3d 899, 906 (7th Cir. 2011) (citations
omitted); see also Smith v. Woqdso. 03-
CV-480, 2006 WL 1133247, at *15
(N.D.N.Y. Apr. 24, 2006) (Report and
Recommendation) (“[Clase law exists
supporting the proposition that, assuming
plaintiff was instructedby prison officials,
contrary to prison regations, that he could
not file a grievance,ral plaintiff indeed did
not initiate the grievance process by filing
that grievance in reliance on that
misrepresentation, the formal grievance
proceeding required by the prison grievance
system was never ‘available’ to plaintiff
within the meaning of the PLRA.” (internal
alterations, citations, emphasis, and
guotation marks omitted)).

Here, Butler does not show that SCCF’s
grievance procedure was not “available” to
him due to misreprestations by prison
officials. See Hemphill 380 F.3d at 686.
There is no evidence that Butler was told
that he could not file or appeal any
grievances, or that his complaints involved
non-grievable matters.Cf. Williams v.

Suffolk Cnty.No. 11-CV-5198 (JFB)(AKT),
2012 WL 6727160, at *5-6 (E.D.N.Y. Dec.
28, 2012) (officials erroneously told plaintiff
that matter could not be pursued through
normal grievance processyeliciano v.
Goord No. 97-CV-263 (DLC), 1998 WL
436358, at *2 (S.D.N.Y. July 27, 1998)
(denying motion to dismiss becauseter
alia, officials told plaintiff that complaint
involved non-grievable security matter). Nor
has plaintiff shown that prison officials
purposefully lost the September 11
grievances in order to prevent plaintiff from
timely invoking his administrative remedies.
Plaintiff also does not demonstrate that he
was unaware of the appeals processe
Ruggierqg 467 F.3d at 178 (holding that
inmate had not exhausted his administrative
remedies when he did not claim “that he was
unaware of the grievance procedures
contained within [the Inmate Handbook] or
that he did not understand those
procedures”), or thate reasonably believed
pursuing a grievance would be *“futile or
impossible” through the introduction of
evidence regarding “prison officials’ threats,
beatings” or other misconduckKasiem v.
Switz 756 F. Supp. 2d 570, 577 (S.D.N.Y.
2010) (citation and inteal quotation marks
omitted).

Plaintiff also does rtodemonstrate that
special circumstances warrant excusal from
the exhaustion requirement. Findings of
special circumstances have been primarily
established where plaintiffs acted pursuant
to reasonable interpretations of the
regulations, thus preventing exhaustiGee
Ruggierq 467 F.3d at 175 (describing
“special circumstances” as “eeasonable
misunderstanding of the  grievance
procedures, [thereby] justify[ing] the
prisoner's failure to comply with the
exhaustion requirement” (emphasis added));
Hartry v. Cnty. of Suffolk755 F. Supp. 2d
422, 433 (E.D.N.Y. 2010) (“Among the
circumstances poténally qualifying as



‘special’ under this prong of the test is
where a plaintiff's reasonable interpretation
of applicable regul@éons regarding the
grievance process differs from that of prison
officials and leads hinor her to conclude
that the dispute cannot be grieved.”). No
such special circumstances are present here.

Instead, plaintiff argues that prison
officials misplaced or destroyed his
September 11 grievances. I€ruz v.
DeMarcg this Court found the inmate’s

allegations that his grievances “just
disappeared” to be conclusory and
insufficient to overcome the PLRA’s

exhaustion requiremerfbeeNo. 12-cv-4277
(JFB)(GRB), 2013 WL 4719086, at *7-8
(E.D.N.Y. Sept. 3, 2013). Unlike iruz
plaintiff's contention is not conclusory. He
details his attempt to file grievances on
September 11, states that he gave them to
Sergeant Ski, and introduces purported
versions of those grievances. Plaintiff's
letter to DeMarco and Grievance Form R-
2011-523 also support his claim that he
submitted grievances to somebody at SCCF
on September 11. As a threshold matter,
plaintiff cannot rely on the copies of the
grievances submitted with his opposition,
because there is no record of them having
been filed with SCCF.See Harris v.
Loverde No. 08-CV-6069, 2011 WL
5080089, at *4 (W.D.N.Y. Oct. 26, 2011)
(declining to rely on copy of grievance
submitted with opposition becauseter
alia, there was no evidence that it was ever
filed). In any event, even assuming
arguendo that all those grievances were
filed, the Court concludes that the alleged
misplacement or destruction of those
grievances does not provide special
circumstances warranting excusal from
exhaustion, where platiff never followed
the available procedure to challenge the
alleged failure to act on his grievances. In
other words, although plaintiff clearly took
“some action to determine what happened

9

with respect to the grievance[s{Ctuz 2013
WL 4719086, at *7, he feed to exhaust all
statutory levels of appeal of those grievances
even though, in his view, the grievances
were misplaced or destroyed by corrections
officers. Therefore, plaintiff's assertion that
his grievances were misplaced or destroyed
cannot be a basis to excuse exhaustion, and
summary judgment for defendants s
warranted.See, e.g.id. at *3—-4 (granting
defendants’ motion for summary judgment
where plaintiff stated that his grievance was
“misplaced” but provided insufficient
evidence to support his assertion, and
plaintiff failed to follow up his complaint
pursuant to procedurset out by facility);
Rosado v. Fessetto No. 09-CV-67
(DNH/ATB), 2010 WL 3808813, at *7
(N.D.N.Y. Aug. 4, 2010)(“Courts have
consistently held . . that an inmate’s
general claim that his grievance was lost or
destroyed does not excuse his exhaustion
requirement.”) (collecting casesgport &
recommendation adopted 2010 WL
3809991 (N.D.N.Y. Sept. 21, 2010);
LaBombard v. Burroughs-BirgnNo. 09-
CV-136, 2010 WL 2264973, at *6 (D. Vt.
Apr. 30, 2010) (“[T]he lack of a response
did not excuse him frormoving to the next
step in the process, and eventually appealing
to the Commissioner, if necessary, prior to
filing suit”), report & recommendation
adopted 2010 WL 2265004 (D. Vt. June 2,
2010); George v. Morrison No. 06 Civ.
3188 (SAS), 2007 WL 1686321, at *3
(S.D.N.Y. June 11, 2007) (“It is well-
settled . . . that even when an inmate files a
grievance and receive® response, he must
nevertheless properlyexhaust all appeals
before his grievance is considered
exhausted.” (citation ahinternal quotation
marks omitted))Veloz v. New York339 F.
Supp. 2d 505, 516 (S.D.N.Y. 2004)
(“[P]laintiff's allegation that these particular
grievances were misplaced or destroyed by
correctional officers ultimately does not



relieve him of the requirement to appeal
these claims to the next level once it became
clear to him that a response to his initial
filing was not forthcoming.”)aff'd, 178 F.
App’x 39 (2d Cir. 2006)accord Martinez v.
Williams 186 F. Supp. 2d 353, 357
(S.D.N.Y. 2002);Waters v. SchneideNo.
01-CV-5217 (SHS), 2002 WL 727025, at *2
(S.D.N.Y. Apr. 23, 2002).

Accordingly, because the evidence
demonstrates that piaiff did not exhaust
his administrative remedies as required by
the PLRA, and no grounds exist for
excusing that failure, the Court grants
defendants’ motion for summary judgment
for failure to exhaust.
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V. CONCLUSION

For the foregoing reasons, the Court
grants defendants’ motion for summary
judgment, and dismisses the amended
complaint with prejudicé.The Clerk of the
Court shall enter judgent accordingly and
close the case. The Court certifies pursuant
to 28 U.S.C. § 1915(a)(3) that any appeal
from this Memorandum and Order would
not be taken in good faith and, therefare,
forma pauperisstatus is denied for purpose
of an appealSee Coppedge v. United States
369 U.S. 438, 444-45 (1962).

SOORDERED.

JOSEPH F. BIANCO

United States District Judge
Dated:  April 11, 2014
Centrallslip, NY

*kk

Plaintiff proceedspro se Defendants are
represented by Jason Bassett and Richard T.
Dunne of the Suffolk County Department of
Law, H Lee Dennison Building, 100
Veterans Memorial Highway, Hauppauge,
NY, 11788.

6 The dismissal is with prejudice because the
“administrative remedies have become unavailable
after the prisoner had angpbpportunity to use them
and no special circumstances justified failure to
exhaust.”"Berry v. Kerik 366 F.3d 85, 88 (2d Cir.
2004). Plaintiff is not at SCCF, and because any
appeal would be untimely, plaintiff would not be able
to pursue his administrative remedies as to the claims
against these defendantee, e.g.Davis v. Reilly

324 F. Supp. 2d 361, 366 (E.D.N.Y. 2004)
(“[Dlismissal of a section 1983 complaint with
prejudice is proper where the prisoner failed to
exhaust administrative remedies available after a
period of several months and those remedies are no
longer available, partly because of the prisoner's
being transferred to anotheorrectional facility.”).



