Del Col, Esq et al v. Rice et al Doc. 132

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ROBERT J. DEL COL, ESQ. and LEFTHERIS
“TED” DOUKAS,

Haintiffs,
MEMORANDUM & ORDER
V. 11CV 5138(MKB)

KATHLEEN RICE, acting indvidually and as the
duly elected District Attmey for the County of
Nassau; COUNTY OF NASSAU; GUIDO
GABRIELE, Ill, ESQ., ating individually

and on behalf of the Maau County District
Attorney’s Office; LNDA PERESS, acting
individually and as a pported duly appointed
Assistant District Attorney for the County

of Nassau; DATATREASURY CORPORATION;
RICHARD B. FRIEDMAN; CLAUDIO

BALLARD; SHEPHARD LANE; KEITH DELUCIA;
ASSISTANT DISTRICT ATTORNEY JOHN

and JANE DOES #1 — 20 of the COUNTY

OF NASSAU; NASSAU COUNTY DISTRICT
ATTORNEY DETECTIVE INVESTIGATORS
JOHN and JANE DOES #1 — 20, or those acting
in a similar capacity and under the law
enforcement authority of the NASSAU COUNTY
DISTRICT ATTORNEY; NASSAU COUNTY
POLICE OFFICER JOHNrad JANE DOES #1 — 20;
and UNKOWN CORPORATIONS AND
INDIVIDUALS #1 - 20,

Defendants.

MARGO K. BRODIE, United States District Judge:

Plaintiffs Robert J. DeCol, Esqg. and Leftheris “Teddoukas filed the above-captioned
action against Defendants on OctoB#, 2011. Plaintiffs allege @hthey were arrested and
indicted as part of a “pay to prosecute” qurecy. They filed the Complaint against five

categories of defendants; (1) Kathleen Rice[istrict Attorney (“D.A.”) of Nassau County;
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the County of Nassau; Guido Gabriele, Ill, a forrAssistant District Attacney (“A.D.A.”) in the
Nassau County D.A.’s Office, who was appointegrosecute Doukas and Del Col after leaving
the Nassau County D.A.’s Office; Linda Perdgbg, Bureau Chief of the Nassau County D.A.’s
Office; John and Jane Doe A.D.A.s working floee Nassau County D.A.’s Office; John and Jane
Doe D.A. Detective Investigators; John and Jane Nassau County Police Officers; the Sheriff
of Nassau County; and the Nassau County CoomraltiCenter (collectely the “Nassau County
Defendants”); (2) the DataTreasury Corpmat“DTC”), a Delawae corporation doing

business in Plano, Texas; Clamddallard, an owner of shares in DTC and an officer in the
company; Shepard Lane, the General Couiosdd TC; Keith DeLucia, the Chief Executive
Officer and majority shareholder of DTC (lextively the “DTC Defendants”); (3) Richard
Friedman, an attorney who represented the DTC Defendants in alp@i@ndn; (4) Matthew
Didora, an attorney who was in possessiothefDel Col's and Doukas'indictment; and (5)
Mary Hauptman, Doukas’s ex-wife.

Plaintiffs brought claims for unlawful searchdeseizure, abuse of process, conspiracy to
violate federally protected rightspnspiracy to obstruct jusécmanufacture of false evidence,
malicious prosecution, intentionafliction of emaional distress, nemjent infliction of
emotional distress, New York constitutional taxegligence, false arrest and false imprisonment,
pursuant to 42 U.S.C. § 1983 (“§ 1983"), 45LlC. § 1985 (“§ 1985"), and New York state
common law. The claims were asserted agaih&efendants, except for the search and seizure

claim, which was only asserted against the Nassau County Defendants, and the manufacture of

! Mary Hauptman was voluntarily dismissed frtime case prior to the motion to dismiss.



false evidence claim, which was asserteairagj the Nassau County Defendants, the DTC
Defendants and Friedman.

All Defendants move to dismiss on varigreunds. The DTC Defendants and Friedman
also seek attorneys’ fees.aRltiffs cross moved to disqulithe Nassau County Defendants’
counsel. The Court heard argument on 26ly2012, and the Court dded several of the
claims at oral argumefit.For the reasons set forth below, Defendants’ motions to dismiss the
remaining claims are granted inrpand denied in part. The Cogrants the motions to dismiss
the malicious prosecution claim as to the NasSaunty Defendants and the false imprisonment
and false arrest claims as to all Defendaiitse Court denies the motions to dismiss the
conspiracy and abuse of process claims adl efendants and the malicious prosecution claim
as to the DTC Defendants and Friedman. The tGdso denies the motions for attorneys’ fees.
l. Background

Plaintiffs’ causes of action ige out of an alleged consacy between the Nassau County

Defendants, the DTC Defendants, Richarddirian, Matthew Didora, and Mary Hauptman.

% In the Complaint, the conspiracy catais asserted against the Nassau County
Defendants and “the DTC Defendants.” (Gonq[f 239-242.) In Plaintiffs’ Opposition to
Friedman’s Motion to Dismiss, the Plaintiffs agghat they considered Friedman to be a DTC
Defendant in the Complaint. (Pls.” Mem.Opp’n to Friedman Mot. Dismiss 2.)

3 At oral argument, the Coudenied Plaintiffs’ cross motioto disqualify counsel for the
Nassau County Defendants and dismissedthraplaint against Didora, Nassau County
Correctional Center, and the Sheriff of Nas€awnty. The Court also granted Defendants’
motions to dismiss the manufacture of false evidence, the intentional infliction of emotional
distress, the negligent infliction of emotionastiess, the New York constitutional tort, and the
negligence claims. The Court denied Defendantstion to dismiss the search and seizure claim
against Nassau County, Rice, Gabriele, and Peaardghe John and Janed®A.D.A.s. Plaintiff
withdrew all claims under § 1985. Plaintiff alsthdrew his conspiracto obstruct justice
claim under § 1983.



According to Plaintiffs, Doukas was pafta joint venture with Ballard in 1994/1995.
(Compl. 1 87.) Doukas provided capital, wiBlallard worked on developing technologyd.(
at 11 87-97.) The joint ventureeated a valuable patent, whiwas later assigned to DTC,;
however, Doukas was unaware that Ballard had baecessful in creating a valuable patent.
(Id.) Doukas became aware of theqrd after a conveasion with Del Col, in which Del Col
mentioned he was litigating the patemt behalf of another client ifrimarco v. DataTreasury
Corp. (“the Trimarcolitigation”). (Id.) Doukas told Del Col that hedso had an interest in the
patent. [d.) On June 12, 2009, Del Col referencealiRas’s potential claim in a motion to
dismiss thelrimarcolitigation.® (Id. at § 98.) Days after filing the motion, the first
contributions to Rice’s campaign begaid. @t 1 99.) The DTC Defelants and individuals

allegedly associated with them gaiE50,000 to Rice in her campaign for offitgld. at 1 100.)

* The allegations set forth herein arketa from the Complaint, unless otherwise
indicated and are assumed to be farghe purposes of this motion.

> After the oral argument, the DTC Defendasubmitted a letter to the Court where they
asserted that in the motion to dismissThienarcolitigation, Del Col only claimed that Doukas
was an investor and not that\was part of a joint venture SéeDocket Entry No. 130.) The
DTC Defendants attached to their submissiaogy of Del Col’s brief in support of his motion
to dismiss in th@rimarcolitigation. (d.) The DTC Defendants’ submission is not properly
before the Court and is not considebsdthe Court in deciding the motiofriedl v. City of New
York 210 F.3d 79, 83-84 (2d Cir. 2000) (holding thatli&trict court errs when it ‘considers
affidavits and exhibits submitted by’ defendamtstelies on factual allegations contained in
legal briefs or memoranda, in ruling on a )26b motion to dismiss” (alteration and citations
omitted)).

® Based on the Complaint, the only Defendahis donated directly to Rice’s campaign
are Ballard (over $5,000) and Lane ($10,00@ompl. 11 106—07.) The other donors were
individuals loosely associad with Defendants.Id. at 1 101-05.) The DTC Defendants
concede that donations were made but dispute the amount and the purpose of the donations.
(DTC Mot. Dismiss Mem. at 2.) The disputgaeding the donations &factual dispute that
need not be decided by the@t on a motion to dismissVatson v. Bd. of Educ. of City Sch.
Dist. of N.Y,. 631 F.3d 57, 63 (2d Cir. 2011) (On a 12(b)(6) motion to dismiss, a Court must
“accept as true all allegations in the Complaint @radv all reasonable infanees in favor of the
non-moving party.” (quotingonnecticut v. Am. Elec. Power C682 F.3d 309, 320 (2d Cir.
2009))).



On November 20, 2009, Del Col sent a lettebehalf of Doukas, to Friedman, who was
the attorney for DTC in th&rimarcolitigation. (Ferrillo Decl. ExA.) In the letter, Del Col
claimed that Doukas wanted to “discuss agoe¥mencement settlement” of his claim before
getting involved in th@ rimarcolitigation. (d.) The letter ends with a post-script which states:
“While my client wishes to keep his address aderftial, it appears that several entities have
been unsuccessfully attempting to serve submoepan him, do you know what this is about . . .
are they yours? Get back to me on this befieres compelled to testify in a way that could
potentially harm your client in itaction against the various banksId.)

Subsequently, “[u]pon information and belief, thay to prosecute scheme/conspifacy
was formed sometime in late December 2009ekrhuary 2010.” (Compf 115) (emphasis in
original). On December 31, 2009, Gabriele he$temployment at the Nassau County D.A.’s
Office, as an A.D.A., and a few days later Rappointed him to prosecu2el Col and Doukas.
(Id. at 11 118-19.) Between January 1, 2009 anduaep®, 2010, the DTC Defendants and the
Nassau County Defendants “conducted secret andesiine meetings . . . in order to discuss
how . . . Rice could assist [DTC] in ridding itseff. . . Doukas and Del Col who had become a
problem and posed a threat to” the DTC Defenda@ghings because of Doukas’s patent claim.
(Id. at 7 116.)

“[O]n or about February 9, 2010, . . . Gabrjele. appeared before the Grand Jury,
presided over that body and knowingly péted witnesses, including members of the
conspiracy, to testify falsely against . . . Del @ad Doukas in furtherance of the conspiracy.”
(Id. at § 122) (emphasis in originalThe alleged witnessescinded Ballard, Lane, Friedman,
Mary Doukas, and deteee investigators. I¢. at § 123.) Ballard allegéy falsely testified that

Doukas had no interest in the patant “was nothing more than mosey landlord” (Id. at



11 125-26) (emphasis in original). Lane anddmman also allegedly falsely testified that
Doukas had no legitimate claim to the pateid. 4t 11 127-30.) On February 9, 2010, the
impaneled grand jury issued an indictment agfalPlaintiffs for grad larceny in the second
degree (“extortion”) for the alleged extortiontbé DTC Defendants. (Bartoldus Aff. Ex. A.)
At 6:00 p.m. on February 9, 2010, Plaintiffstmath the DTC Defendants and Defendant
Friedman’ (Compl. 11 140-41; Didora Aff. Ex. 3.)

At the meeting Plaintiffs, Friedman, Ballarand Lane discussed “settling” Doukas’s
claim and possible deposition testimony in theepalitigation. (Compl. 11 140—-41; Didora Aff.
Ex. 3.) The meetingias recorded with audio equipment provided by the D.A.’s office. (Compl
7 121.) During the meeting, the DTC Defendagdave Plaintiff$75,000 as an “initial
settlement payment” by check from DTC payabl®el Col, as attorney for Doukas. (DTC
Mot. Dismiss Mem. 7.) Plaintiffs agreedasecute a “settlement agreement” providing for
future payments of $325,000 to Doukakl.)( Doukas agreed to sign affidavit stating that he
knew nothing about the ownéiip of DTC’s patents. Id.) As they left the meeting, Plaintiffs
were arrested. (Compl. 1 140-41; Didora AK. &) Defendants executed the arrest after
Doukas signed the settlementegment, where he released all claims to the patent, which was
the primary goal of the DTC Defendants. (Confpl44.) While Plaintiffs were being arrested,
“Lane was heard to exhothat was worth the priceand . . . Friedman exclaimed,wish the

Manhattan D.A. could be so chedp(Id. at  145) (emphasis the original).

’ Plaintiffs claim that they were “lur[ed]. . into Nassau Countynder the auspices of
attending a settlement conference regarding Plaintiff Doukas’ claims” at the Garden City Hotel,
in Nassau County. (Compl. 11 120, 141, 143.) Deli€alresident of Suffk County, State of
New York and Doukas is a residesftthe state of Florida.ld. at 11 141, 143.) Rice, Gabriele,
and Peress then provided Lane, Friedman, atidrBavith listening devices to record the
settlement discussionsld(at 1 121.)



Plaintiffs were incarcerated for two nightdd.(@at 1 157.) After they were released from
jail, Plaintiffs conducted amvestigation and uncovered the “pay to prosecute” conspiréty. (
at 1 164.) Their investigation unearthed thetgbutions to Rice by the DTC Defendants and
those associated with themid.(at { 166.) The individuals thaontributed allegedly had no
connection to Nassau Countyd.§

Plaintiffs moved to dismiss thedictment on several groundSee People v. Del Col et.
al., Ind. No. 313N-10, slip op. (N.Y. Cnty. Cilefd Oct. 26, 2010). The County Court of the
State of New York, County of Maau (“Nassau County Court”) heltht Rice had no authority
to appoint Gabriele as a Spedasistant District Attornepnd dismissed the indictmenrid. at
3 (“It is clear that the Distct Attorney’s appointment of MiGabrielle [sic] as a ‘Special
Assistant District Attoney’ exceeded her authority under Law and improperly empowered him
with a position that does not exist, thiecassitating a dismissal of the indictmentThe
Nassau County Court gave the D.A.’s Officd\zfssau County leave to “to represent [the]
matter to a new Grand Jury within 45 days of the date of [the orddr]dt 4. Defendants
conceded at oral argument that no new imd@itt has been brought against Plaintiffs.

The Appellate Division, Second Departmaffirmed the lower court’s decision
dismissing the indictment?eople v. Del Cql930 N.Y.S.2d 488, 488—-89 (App. Div. 2011)
(“Under the circumstances of thiase, the County Court propedgtermined that the District
Attorney lacked the authority to appoint the grmstor who presented tabject charges to the
grand jury . . . [and] did not err in determinitigat dismissal of the indictment was warranted on
the ground that the District Attorney lackim authority to appoint the prosecutor who
presented the charges to themgigury.”). The New York Courdf Appeals denied the People’s

application for leave to appeaPeople v. Del Coll8 N.Y.3d 956 (2012).



Il.  Discussion
a. Standard of Review

In reviewing a motion to dismiss under Feddrule of Civil Procedure 12(b)(6), the
Court must “accept as true all allegations indgbmplaint and draw all reasonable inferences in
favor of the non-moving party.Matson v. Bd. of Educ. of City Sch. Dist. of N681 F.3d 57,
63 (2d Cir. 2011) (quotin@onnecticut v. Am. Elec. Power C582 F.3d 309, 320 (2d Cir.
2009)). A complaint must, howevécontain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atlantic Corp. v. Twombl\p50 U.S. 544, 570 (2007)). A claim is plausible “when
the plaintiff pleads factual content that allows tloert to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.Matson 631 F.3d at 63 (quotinigibal, 556 U.S.
at 678). “[W]here the well-pleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the corgint has alleged — but it has nshow[n]’ — ‘that the pleader
is entitled to relief.” Igbal, 556 U.S. at 679 (quotifged. R. Civ. P. 8(a)(2)).

b. Preliminary Issues
I.  Absolute and Qualified Immunity

The Nassau County Defendants argue that &éneyentitled to absolute immunity and
therefore the Complaint should be dismissedresjdhem. (Nassau Cnty. Mot. Dismiss Mem.
4-6.) As the Supreme Courichithe Second Circuit have egiedly recognized, prosecutors
performing duties related to their prosecutditgiction are protected bsolute immunity See
e.g, Burns v. Reeb00 U.S. 478, 486 (1991) (“[P]rosecig@re absolutg immune from
liability under 8 1983 for theiranduct in initiating grosecution and in presenting the State’s

case.” (internal quotation magland citations omitted)yVarney v. Monroe Count$87 F.3d



113, 120-21 (2d Cir. 2009). The immunity extendsamdy to the District Attorney but to all
employees engaged with the judicial procddsl v. City of New York45 F.3d 653, 660—-61 (2d
Cir. 1995) (“This includes not oplofficials performing discretionarscts of a judicial nature,
but also individual employeeshw assist such an officiahd who act under that official’s
direction in performing functions @ely tied to the judicial poess.”). However, “[p]olice and
other law enforcement officersmerally [only] enjoy absolutenmunity from suit based on the
substance of their testimony in juditand quasi-judicial proceedingsSclafani v. Spitzer734
F. Supp. 2d 288, 296-97 (E.D.N.Y. 2010). Becauselatesonmunity bars suit against covered
claims, it is a threshold issue and courts “amparaged to determine” whether it is available to
defendants at the start of a litigatioAnilao v. Spota774 F. Supp. 2d 457, 476 (E.D.N.Y.
2011).

To determine whether or not immunity aigglto a government awts actions, a court
must determine which functionise official was performingVan de Kamp v. GoldsteiB55
U.S. 335, 342 (2009). The functional approach leen interpreted to mean that when a
prosecutor is acting as an advocate pursuinge tas prosecutor is absolutely immune, but
when a prosecutor or other government officias &s an investigatar administrator or
engages in any other conduct nelated to the judicial phase, grqualified immunity attaches.
Van de Kamp555 U.S. at 343—-44ge alsdrehberg v. Paullb66 U.S. —, —,132 S.Ct. 1497,
1503 (2012) (finding that under tKéunctional approach’ . . . actions taken by prosecutors in
their role as advocates” are absolutely immuvtgle action by police officers are not absolutely
immune);Kent v. Cardong404 F. App’x 540, 543-44 (2d Cir. 2011) (summary order) (“A

prosecutor is absolutely immune with resdpgemon-investigatoryanduct before a grand

jury.”.



Absolute immunity is “not affected by afjations that improperlynotivated prosecutions
were commenced or continuedrpuant to a conspiracy[.]Shmueli v. City of New Yqré&24
F.3d 231, 237-38 (2d Cir. 2005clafanj 734 F. Supp. 2d at 296-97 (“[O]nce a court
determines that challenged conduct involvesretion covered by absolute immunity, the actor
is shielded from liability fodamages regardless of the wrongfskef his motive or the degree
of injury caused[.]” (quotin@ernard v. County of SuffqIB56 F.3d 495, 503 (2d Cir. 2004))).
The fact that a prosecution is halted by a statet does not negate the prosecutor’'s immunity.
See, e.gAnilao, 774 F. Supp. 2d at 467 (issuing of a wfiprohibition did not‘eviscerate the
existence of absolute immunity”).

“However, a prosecutor may loaésolute immunity even for acts performed in his role
as an advocate if the prosecudots in the ‘clear absence df jarisdiction’ or ‘without any
colorable claim of authority.”Anilao, 774 F. Supp. 2d at 478 (quotiBgrr v. Abrams810
F.2d 358, 361 (2d Cir. 1987))In considering whether a gimeprosecution was clearly beyond
the scope of that jurisdiction, or whether instdegte was at least a coddole claim of authority,
we inquire whether the pertiniestatutes may have authorized prosecution for the charged
conduct.” Shmueli 424 F.3d at 23%&ee also Bernard356 F.3d at 504 (“The appropriate
inquiry, thus, is not whether authorized aats performed with a good or bad motive, but
whether the acts at issue argdred the prosecutor’s authoritydccordingly, where a prosecutor
is sued under § 1983 for unconstitutional abusesflisicretion to initiate prosecutions, a court
will begin by considering whether relevaratsttes authorize prosecution for the charged

conduct.”).

10



a) The Nassau County Prosecutor Defendants

As prosecutors in the State of New Yorke®iGabriele, Peress, and the John and Jane
Doe A.D.A.s (“the Nassau County Prosecutor Ddénts”) had authority under the law to bring
actions against individuaéngaged in extortionSee, e.g. Anilaa’r74 F. Supp. 2d at 484 n.22.
In fact, the state court gradt®lassau County leave to present evidence to a new grand jury on
extortion within 45 days ahe date of its orderSee Del Collnd. No. 313N-10, slip op. at 3—4.
Thus, to the extent that the $&au County Prosecutor Defendamése acting as advocates, they
would be absolutely imune from civil suif

“[1t is well-established in the Second Circtlitat claims of malicious prosecution” relate
to a prosecutors’ role as an advocate; #mas, prosecutors are absolutely immune from
malicious prosecution claimdvicKeon v. Daley101 F. Supp. 2d 79, 87 (N.D.N.Y. 2008if'd,

8 F. App’x 138 (2d Cir. 2001xee also Shmueh24 F.3d at 238 (prosecutors are absolutely

8 Plaintiffs claim absolute immunity should raitach to any of their claims. Plaintiffs
allege that the Nassau Coumgfendants’ actions werailtra viresand engaged in without legal
or colorable claim of authoritgnd, given the absolute lacklefjitimate jurisdiction, no level of
immunity attaches[.]” (PIs.” Mem. in Opp’n tdassau Cnty. Mot. Dismi$s-10.) Plaintiffs also
allege that the Nassau County Defendants shouldmjoy any immunity because they were part
of a conspiracy. (PIs.” Mem. in Opp’n assau Cnty. Mot. Dismiss 6-10.) Plaintiffs
misunderstand the lanRegarding Plaintiffs’ first point, #hprimary question for the Court is
whether the law authorizes peasitors to initiatéprosecution for the charged conduc&hilao
V. Spota774 F. Supp. 2d 457, 487 (E.D.N.Y. 201s8e also Shmueli v. City of New Y,atR4
F.3d 231, 237 (2d Cir. 2005) (court’'s analysisuses on whether the statute allows for
prosecution)Bernard v. County of SuffqQlB56 F.3d 495, 504 (2d Cir. 2004) (same). Second,
allegations of conspiratorigbnduct do not affect absolute immunity analySemueli 424
F.3d at 237-38Bernard 356 F.3d at 504 (prosecutions conducted pursuant to an improper
motive may be “reprehensible” but do not mrma the prosecutor from absolute immunity)i
v. City of New Yorl45 F.3d 653, 661-62 (2d Cir. 1995) (“[A]dste prosecutorial immunity
extends even to conspiraciegt@sent false evidence at trial. [and] in the grand jury
setting.”);Anilao, 774 F. Supp. 2d at 478 (“Ultimatelypeosecutor will not be deprived of
immunity because the action he took was in emwais done maliciously, or was in excess of his
authority; rather, he will be subject to liability grwhen he has acted in the clear absence of all
jurisdiction.” (quotingStump v. Sparkma#d35 U.S. 349, 356-57 (1978) (internal quotation
marks omitted)).

11



immune from malicious prosecution clairadause it involves theioles as advocateshnilao,
774 F. Supp. 2d at 467 (same). The Nassau §dtmsecutor Defendants are, therefore,
absolutely immune from liability on Plaintiffs’ malicious prosecution cl&im.

While absolute immunity cloaks tidassau County Prosecutor Defendants from
malicious prosecution, at this stage of thigdtion, the Court cannot determine whether the
Nassau County Prosecutor Defendants are entdglabsolute immunityqualified immunity, or
no immunity with regard to Plaintiffs’ otherasims against them. Generally, a prosecutor’s
actions prior to a decision to indict are nattprcted by absolute immity and are only given
qualified immunity. Flagler, 663 F.3d at 550 (“The alleged masluct is akin to investigatory
acts, and absolute immunity daest shield investigatory acts.}ill, 45 F.3d at 661 (“Before
any formal legal proceeding has begun and bef@wetis probable cause to arrest, it follows that
a prosecutor receives only qualdianmunity for his acts. ‘A msecutor neither is, nor should
consider himself to be, an advocate beforéde probable cause to have anyone arrested.”
(citations omitted))Anilao, 774 F. Supp. 2d at 467—-68 (“[T]here is no absolute immunity for any

alleged unconstitutional acts violating duegass (including any alleged fabrication of

® Despite not having been officially an A.D.At the time, Gabriele also benefits from
absolute immunity for his work as an adate prosecuting Del Col and Doukas. Absolute
immunity follows the work a persas performing and not his titleFilarsky v. Delig 566 U.S.
—, —, 132 S. Ct. 1657, 1665 (2012) (“[Ilmmuniipder § 1983 should not vary depending on
whether an individual working for the governmeboges so as a full-time employee, or on some
other basis.”)Flagler v. Trainor 663 F.3d 543, 547 (2d Cir. 2011) (“[T]he Supreme Court has
clarified that immunity is no& function of the prosecutortgle. Rather, it attaches to
prosecutorial functions that airgimately associated with iti@ting or presenting the State’s
case.” (citingkalina v. Fletcher522 U.S. 118, 125, 127 (1997))ill, 45 F.3d at 660-61
(Absolute immunity applies to those who “acider that official’s direction in performing
functions closely tied tthe judicial process.”Anilao, 774 F. Supp. 2d at 476—77 (“In
determining whether absolute immunity obtaine,apply a ‘functional gproach,’ looking to the
function being performed rather than to the office or identity of the defendant.” (citations
omitted)). Given that Gabriele was performthg function of a prosecutor, he is entitled to
share in the same immunity as the otNassau County Prosecutor Defendants.

12



evidence) during the investigative stage,unadertaken in preparation for the Grand Jury
presentation or in the prosecuta@e as an advocate.”).

Plaintiffs allege that #h Nassau County Prosecutor Defants not only presented the
matter to the grand jury but were heavily involredhe investigation prior to the decision to
indict. (Compl. 9 99-121.) Pfuiffs allege that the Nass&iounty Defendants, including the
Nassau County Prosecutor Defendamgether with the DTC Defendants, participated in a
series of meetings in January 2009 and Fekr2@09, before the commencement of the grand
jury investigation. Id.) While it is not entirely clear whg@lans were discussed at the meetings,
Plaintiffs appear tallege that the Nssau County Prosecutor Defendants engaged in
investigative conduct in addain to prosecutorial work.Id.) In addition to participating in
general planning meetings, Plaintiffs allegattthe Nassau County Defendants, including the
Nassau County Prosecutor Defendants aad\éissau County Investigator Defendafitselped
organize the meetings between the DTC Déénts and Plaintiffs and provided the audio-
listening equipment. 1q.)

Where it is impossible to determine from the pleadings the function a prosecutor played
at certain stages, judgment on immunity shoulddserved for summary judgment or trislee,
e.g, Hill, 45 F.3d at 663 (“[W]hen it may not be gleaned from the complaint whether the conduct
objected to was performed by the prosecut@nimdvocacy or an investigatory role, the
availability of absolute immunity from claintsased on such conduct cannot be decided as a
matter of law on a motion to dismiss.Bertuglia v. City of New YorB39 F. Supp. 2d 703, 732
(S.D.N.Y. 2012) (delaying dectsh on whether a prosecutor was immaun an abuse of process

claim because the role the prosecutor played fastmal dispute that cannot be resolved on this

9 The Nassau County Investigator Defendamésidentified in the Complaint as the
Nassau County D.A. Detective Investigatdofin and Jane Does # 1-20. (Compl. 1 81.)

13



motion [to dismiss]”)Anilao, 774 F. Supp. 2d at 485 (deferring judgment on whether the
prosecutors were acting as inveatay's or advocates in § 1983 castitkey v. City of New
York No. 01-CV-6506, 2002 WL 1974058, at *4 (Y. Aug. 26, 2002) (reserving judgment
on whether prosecutors were immune from fatsesh and conspiracy claims since “the presence
or absence of absolute immunity turns on whatgtosecutor is alleged to have done, and not on
the legal theory advanced or the label attadbhete cause of action”). Because the Court
cannot determine based on the pleadings vdnghe Nassau County Prosecutor Defendants
were acting under absolute immunity, qualifieinunity, or in absence of immunity on the
remaining claims, judgment on immunityresserved on the 8§ 1983 conspiracy, search and
seizure, abuse of process, false arrest and false imprisonment claims.
b) Nassau County Non-Prosecutor Defendants

The Nassau County Non-Prosecutor Deferglanjue that they should also enjoy
absolute immunity because they were actingpatdirection of the Nassau County Prosecutor
Defendants. Generally, detectives, police officand other law enforcement personnel are only
granted qualified immunity, if thegre granted any immunity at alkee Rehberd66 U.S.
at —,132 S.Ct. at 1502. (stating tipatice officers are amongetgroup of government officials
not traditionally afforded absolute immunity.). The Supreme Cosrtreated “a two-step
sequence for resolving government officials’ giiedi immunity claims. First, a court must
decide whether the facts that a plaintiff has alleged or shown make out a violation of a
constitutional right. Second, if the plaintiff heetisfied this first step, the court must decide
whether the right at issue was ‘clearly eéfithed’ at the time of defendant’s alleged
misconduct.” Pearson v. Callaharb55 U.S. 223, 232 (2009). “tretermining whether a right

was clearly established, a courkasvhether it would be clear toreasonable officer that his

14



conduct was unlawful in the situation he confronte@ifles v. Repicky511 F.3d 239, 244 (2d
Cir. 2007) (alteration and citations omitted). “Tihquiry into whether a right at issue was
clearly established is tied to the siediacts and context of the caseGilles, 511 F.3d at 244.
Therefore, when the first prong is met andartfinds that a right was clearly established,
qualified immunity can only be determined atsuoary judgment or trial, when the record is
more fully developed regarding the circumss surrounding the law enforcement officers’
actions. Coollick v. Hughes699 F.3d 211, 219 (2d Cir. 2012) (“Qualified immunity is an
affirmative defense that tlteefendants have the burderraising in their answer and
establishing at trial or on a motion for summary judgniefuitations omitted) (emphasis
added))see also Munafo v. Metro. Transp. Au85 F.3d 201, 211 (2d Cir. 2002) (The only
“purely legal question” in the qualified immunitpntext is “whether thplaintiff has asserted a
violation of a constitutional right at all[.]” (citations omitted)).

Plaintiffs’ claims for unreasonable searctuaeizure, malicious prosecution, abuse of
process, false arrest and false imprisonmentigaf@ rights that are clearly established under the
Constitution. Gilles, 511 F.3d at 244 (“The Fourth Amendmenohibits ‘unreasonable searches
and seizures.’ ... The right to be free framest without probable cae has likewise long been
established.”). Therefore, ttis stage, the Court cannot detée whether the Nassau County
Non-Prosecutor Defendants enjoy quatifieimunity for Plaintiffs’ claims.

ii.  Color of Law

The DTC Defendants and Friedman allege thay were not aatg under the color of
law and therefore cannot be liable for anyhaf claims under 8§ 1983. Section 1983 allows for
claims against private indiduals and entities vehact under the color of state lawilarsky v.

Delia, 566 U.S. —, —, 132 S.Ct. 1657, 1661-62 (2Q13gction 1983 provides a cause of
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action against any person who deprives an iddai of federally guaraaed rights ‘under color’
of state law.”). A private actacts under color of state law whieis or her actions are “fairly
attributable to the state Filarsky, 566 U.S. at —, 132 S.Ct. at 1661-68¢ also Abdullahi v.
Pfizer, Inc, 562 F.3d 163, 188 (2d Cir. 2009) (“Und1983, state action may be found when
there is such a close nexus between the Stdtéharchallenged action that seemingly private
behavior may be fairly treated #mat of the State itself.” (Quotirgrentwood Acad. v. Tenn.
Secondary Schl. Athletic AssB31 U.S. 288, 295 (2001)) (intefrrpotation marks omitted)).
As a threshold issue, the Court must deteemvhether the DTC Defendants and Friedman
“acted under the color of” the law. 42 U.S.C. § 1983.

A private individual carbe found to have acted under théocof law if the private actor
“Iis a willful participant injoint activity with the State or its agentsCiambriello v. County of
Nassauy 292 F.3d 307, 324 (2d Cir. 2002) (citatiamitted). “It is not enough, however, for a
plaintiff to plead state involvement in ‘some atgnof the institution alleged to have inflicted
injury upon a plaintiff’; rather, th plaintiff must allege thdhe state was involved ‘with the
activity that caused the injurgiving rise to the action.’Sybalski v. Indep. GrgHome Living
Program, Inc, 546 F.3d 255, 258 (2d Cir. 2008) (emphasis and citations omitted).

In order to satisfy the joint activity requirentiethere needs to be something more than
an allegation that the privaparty supplied information, evenl$a information, to the police.
SeeStewart v. Victoria’s Secret Stores, LI&1 F. Supp. 2d 442, 446 (E.D.N.Y. 2012) (“A
private party supplying informaitn or seeking police assistandees not become a state actor
... unless the police officers meeimproperly influenced or adrolled by the private party.”
(alteration in original) (citations omittedBaez v. JetBlue Airwayg45 F. Supp. 2d 214, 221

(E.D.N.Y. 2010) (holding that oniacident of providing false fiormation was not sufficient to
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make a private party an actor under the color of |&astro v. County of Nassati39 F. Supp.
2d 153, 173 (E.D.N.Y. 2010) (“[T]he provision imfformation to or summoning of police
officers, even if that information is false or riésun the officers taking affirmative action, is not
sufficient to constitute joinaction with state actofer purposes of § 1983.”).

A private party will be shown to have acted endolor of law if tle party conspires with
the government to deprive a plaintiff of their constitutional rigMsssere v. Gross826 F.
Supp. 2d 542, 567 (S.D.N.Y. 2011) (“The toucin&t of joint action is often a plan,
prearrangement, conspiracy, custom, or policy shiaydte private actor and the [state actor].”
(citations omitted)). The test to establishoaspiracy satisfying the action taken under the color
of law requirement and to establish the substardglements for a 8 1983 conspiracy claim is the
same. Ciambriello,292 F.3d at 324see also Young v. Suffolk Coyrt@5 F. Supp. 2d 183, 196
(E.D.N.Y. 2010) (“[l]f the plainiff has sufficiently pled the estence of joint activity by the
County defendants and the priegtarty defendants or sufficiiynalleged that there was a
conspiracy between the private partyesielants and the County defendants under
§ 1983, she will have sufficiently alleged state action by the private party defendants.”).

The elements of conspiracy under 8 1983'afyean agreement beten the state [actor]
and private party,’ 2) ‘tact in concert to inflict an unconstitonal injury,” and 3) ‘an overt act
done in furtherance of the goal causing damageactafanj 734 F. Supp. 2d at 297-98 (citing
Ciambriello, 292 F.3d at 324-25). “[A] Section 1988nspiracy claim against a private
individual requires more than pleading simg@pnd in conclusory fashion that the defendant
‘conspired’ with state actors.Stewart 851 F. Supp. 2d at 445 (citi@jambriello, 292 F.3d at
324). However, “such ‘conspiraciase by their very nature setive operations, and may have

to be proven by circumstantial tiner than direct, evidence.’Pangurn v. Culbertsqr200 F.3d
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65, 72 (2d Cir. 1999) (citations omitted). Plaintifised only “allege a plausible claim that there
was an agreement or joint action to inflet unconstitutional injury and an overt act in
furtherance of the goal by the defendantédung 705 F. Supp. 2d at 199. “A plaintiff is not
required to list the place and date of daef@nts[] meetings anthe summary of their
conversations when he pleads conspiracy, muplbadings must predeacts tending to show
agreement and concerted actioiY.bung 705 F. Supp. 2d at 197 (alteration in original)
(citations omitted).

Plaintiffs’ allegations go b@nd the DTC Defendants and Friedman simply calling the
D.A.’s Office to report a crime. According the Complaint, the DT Defendants bribed the
Nassau County Defendants through specific cagmpeontributions to Rice. (Compl. { 84—
215.) The Nassau County Defendants prosecuted Plaintiffs on behalf of the DTC Defendants
and Friedman, in exchange for the bribkel.)( The ultimate goal of the prosecution was to
prevent Doukas from asserting mgerest in the DTC patentld() Between January 1, 2009
and February 9, 2010, the DTC Defendantgdfnan and the Nassau County Defendants
“conducted secret and clandestine meetings”ivéun the goals of theonspiracy, including a
meeting where the DTC Defendamtsre provided tape recordiggiuipment to tape a meeting
with Plaintiffs.** (Id. at § 116.) Defendants initiated awéstigation and secured a grand jury

indictment in furtherare of the conspiracy.ld. at 1 84-215.) The DTC Defendants and

1 Defendants argue that Plaintiffs allegat are made upon information and belief and
thus insufficiently pled; howevethe Second Circuit does not peew a plaintiff from pleading
“upon information and belief.’Arista Records, LLC v. Doe 804 F.3d 110, 120 (2d Cir. 2010)
(“The Twomblyplausibility standard, which appliesadl civil actions, does not prevent a
plaintiff from ‘pleading facts &ged upon information and belief’ where the facts are peculiarly
within the possession amdntrol of the defendant, or wieethe belief is based on factual
information that makes the inference of culpability plausible.” (citations omitted) (internal
guotation marks omitted)). Here, the specificgamftwhat took place at the alleged meetings
between the Nassau County Defendants, DT{emants, and Friedman are within the
Defendants’ possession and control.
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Friedman were active participantsthe investigatiomy arranging the recording, participating in
it and providing false information to the grand juryd. [ 99-144.) On a motion to dismiss,
the Court must credit Plaintiffs’ version of the facts, as pleaded in the CompN&tgon 631
F.3d at 63 (The Court must “accept as tilialeegations in the complaint and draw all
reasonable inferences in favortbé non-moving party.” (quotingm. Elec. Power Cp582
F.3d at 320)). Thus, for the purposes of thisiomoto dismiss, Plaintiffs have succeeded in
meeting their burden by pleading that the DTG@ebdants and Friedman engaged in joint action
with the state, and therefore, acted under color of state law.
c. Claims
i.  Conspiracy
Plaintiffs assert a 8§ 1983 conspiracy claimiagt all Defendants. As discussed above in
the color of law section, Plaintiffs have suféotly alleged that the Nassau County Defendants,
the DTC Defendants, and Friedmamgaged in a 8 1983 conspiraceé€ supr&art 11(b)(ii);
Compl. 11 84-215.) Defendants’ motion terdiss the conspiracy claim is denied.
ii.  Abuse of Process
Plaintiffs assert an abusé process claim under § 1983 addw York State law against
all Defendantd? Abuse of process occurs when a defentid) employs regularly issued legal
process to compel performance or forbearans®wie act[,] (2) with intent to do harm without
excuse or justificatiorand (3) in order to obtain a cokail objective thais outside the

legitimate ends of the procesBertuglia 839 F. Supp. 2d at 727 (alteration omitted) (quoting

2 The federal courts look to state law tdide the elements of abuse of process;
therefore, the Court will use the same anali@idlaintiffs’ state lav and federal abuse of
process claimsSee Hickey v. City of New Yoio. 01-CV-65062004 WL 2724079, at *6
(S.D.N.Y. Nov. 29, 2004aff'd, 173 F. App’x 893 (2d Cir. 200§ ourts in the Second Circuit
“look[] to New York state law to define . elements” of abuse girocess. (citingCook v.
Sheldon41 F.3d 73, 80 (2d Cir. 1994))).
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Savino v. City of New YqrB31 F.3d 63, 76 (2d Cir. 2003)). Itnst sufficient to allege that
Defendants had an improper motive in initiating ttgalgrocess, Plaintiffs must allege that the
legal process was instituted to gain a collateral object®asing 331 F.3d at 77—-78 (“Although
[the complaint] does allege that . . . defendaeted with an improper motive, [Plaintiff] has not
presented any evidence that they had amialtpurpose or objective in facilitating his
prosecution[.]”);Mangino v. Patchogy&’39 F. Supp. 2d 205, 232 (E.D.N.Y. 2010) (“[T]he
Second Circuit expressly distinguishes betwegnadicious motive’ and an ‘improper purpose’;
only the latter suffices to meet the ‘collateraleatbive’ prong of the abesof process standard.”
(citations omitted))Kraft v. City of New York696 F. Supp. 2d 403, 416 (S.D.N.Y. 20%5jd,
441 F. App’x 24 (2d Cir. 2011) (“Therux of a malicious abuse ofqmess claim is the collateral
objective element.”).

Under a liberal reading of the Complaintaiatiffs have sufficiently alleged abuse of
process.See ldeal Steel Supply Corp. v. Ara2 F.3d 310, 323—-24 (2d Cir. 201d¢yt.
denied 132 S. Ct. 1636 (2012) (“Asking for plaustjrounds does not impose a probability
requirement at the pleading stage; it singajls for enough fact[s] to raise a reasonable
expectation that discovery will reveal eviderof illegality.” (alteration omitted) (citing
Twombly 550 U.S. at 556)%kee, e.gManging 739 F. Supp. 2d at 231-33R]laintiffs have put
forward sufficient evidence to create a genuine issue of disputed fact as to whether defendants
attempted to use this ‘process justified in itself an end other thatihat which it was designed
to accomplish[.]”);TADCO Const. Corp. v. Dormitory Auth. of N.Y00 F. Supp. 2d 253, 271—
72 (E.D.N.Y. 2010) (At the motion to dismiss “staf#aintiff was] considered to have plausibly
alleged abuse of process in violatiofi Jus constitutional rights under 8 1983.Bd. of Ed. of

Farmingdale Union Free Sch. Dist. v. Farmingel&lassroom Teachers Ass’n, Inc., Local 1889
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AFT AFL-CIQ 38 N.Y.2d 397, 403-04 (1975) (plaintiff hadegdately pled abuse of process
under New York state law).

Plaintiffs allege that there was no justitica for the indictment and arrest on extortion
grounds, since Doukas had a valid intereshenDTC patent. (Compl. 11 122-130, 145.)
Plaintiffs allege that the purposétheir indictment and subsequerrest was to prevent Doukas
from exerting his rights to the DTC patentd.] Plaintiffs argue thabefendants started the
legal process not only to haveakitiffs wrongfully arested, which is an improper motive, but
also to gain control of Doukas’s claimttee DTC patent without properly compensating
Doukas, which is an impper collaterapurpose. If. at 1 144, 180-81.) By indicting and
arresting Plaintiffs for extortion, Defendamtsuld claim that Doukas never had a legitimate
claim to the patent; thus, the goal of the indigttrend arrest was to invalidate Doukas’s claim
to the patent.1d.) Drawing all reasonable inference iraiRtiffs’ favor and accepting Plaintiffs’
allegations as true, Plaintiffs meet the elemehtbuse of process under both federal and state
law and Defendants’ motions to dismiss #teise of process claims are denied.

iii. False Arrest and False Imprisonment

Plaintiffs assert claims for false arresid false imprisonment under New York law
against all Defendantg. “To state a claim for false as€|or false imprisonment] under New
York law, a plaintiff must showhat ‘(1) the defendamhtended to confine the plaintiff, (2) the
plaintiff was conscious of the confinement, (3 fiaintiff did not consent to the confinement,
and (4) the confinement was raiherwise privileged.””Saving 331 F.3d 63 at 75 (citations

omitted).

13 plaintiffs brought these claims as twgagate claims; however, under New York law
the claims are synonymouSee Hickey2004 WL 2724079, at *6. Therefore, the Court will
discuss the claims in conjunctianth one another and use fal@est and false imprisonment
cases interchangeably.
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Under New York law, false arrest and false imprisonment claims are subject to a one year
statute of limitations. N.Y. C.P.L.R. § 215(3ge alsMiddleton v. United Stateslo.10-CV-
6057, 2012 WL 394559, at *3 (E.D.N.Y. Feb. 7, 20@a)se arrest claim time-barred because
“[t]he statute of limitations for a alm of false arrest is one yearGuerrier v. Quillian No. 10-
CV-9453, 2011 WL 4916295, at *4 (S.D.N.Y. Ot#, 2011) (“Under New York CPLR § 215,
actions for false imprisonment, malicious ostion, and false arrest must be commenced
within one year.”)Bonanno v. City of Ry&@21 N.Y.S.2d 98, 99 (App. Div. 2001) (“[A]ction to
recover damages for false arrest and false impn®nt must be commenced within one year of
the accrual of the cause.”). dlate of accrual is when a pitif is released from custodySee
Singleton v. City of New Yqr&32 F.2d 185, 191 (2d Cir. 1980) (“Under New York law a claim
for [false arrest] accrues . . . at the timieen plaintiff is released from jail.”NcCray v. City of
New YorkNo. 03-CV-9685, 2007 WL 4352748, at *150(5.D.N.Y. Dec. 11, 2007) (“New
York false arrest and imprisonment claims accrue when the claimant is released from custody,
regardless of whether that release constitutes favorable terminatidod®tl v. City of New
York No. 05-CV-8453, 2006 WL 2620927, at *3 (S.DYNSept. 12, 2006) (“A claim for false
arrest and imprisonment accrues om diate of release from custody.Salman v. Econo Lodge
755 N.Y.S.2d 678, 678 (App. Div. 2003) (“A causeaofion for false arrest accrues when the
confinement terminates.”).

Plaintiffs were arrested on February2910. (Compl. 1 140-145.) Plaintiffs spent two
nights in jail and were rehsed on February 11, 2010d. ( 157.) Therefore, the statute of
limitations began to accrue on February 11, 20iDexpired a year later. The instant action
was not filed until October 21, 2011, over eighdnihs after the statute of limitations had

expired. Thus, Plaintiffs’ false arrest ants&imprisonment claims are time-barred.
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Plaintiffs argue that the timéxsuld be tolled until the dismissal of the indictment. (PIs.’
Mem. in Opp’n to DTC Mot. 3miss 48-56.) Plaintiffs rely ddritt v. Legal Aid Soc'y et. al
95 N.Y.2d 443 (2000), to support their contenticat tithen civil actionselate to criminal
proceedings, they do not accrue until the criminbads terminated. (PIs.” Mem. in Opp’n to
DTC Mot. Dismiss 48-56.) HoweveByitt involved a claim of attorney malpractice, which the
plaintiff could not maintain until he had proven himself innocent, and, thus, the claim did not
accrue until the petitioner was found innoceBititt, 95 N.Y.2d at 447 (“In order to open the
door for even a colorable claim of innocence, arahdefendants must free themselves of the
conviction, for the conviction precludes those ptatd plaintiffs from asserting innocence in a
civil suit.”). Courts have repeatedly held thia¢ accrual time for false arrest and imprisonment
is when a plaintiff is released and not whiea indictment was overturned, since favorable
termination of the criminal proceediimgnot an element of the clainsee Wallace v. Katé49
U.S. 384, 389 (2007) (discussing th#&erence between false arrestd malicious prosecution);
Zaidi v. Amerada Hess Cor¥23 F. Supp. 2d 506, 519 (E.D.N.Y. 2010) (False arrest claim
accrued upon “release from state custody[BU)mbury v. City of New YqrB80 N.Y.S.2d 44,
47 (App. Div. 2009) (“Whether denominated a caoisaction for false imprisonment or false
arrest, . . . the tort accrues when the confinement terminates.” (citations omitted)). Defendants’
motions to dismiss the false arrest and false imprisonment claims are granted. Plaintiffs’ false
arrest and false imprisonment claiare dismissed as time-barred.

Iv.  Malicious Prosecution
Plaintiffs bring a malicious prosecutioragh against all Defendants under New York

state law** “Under New York law, ‘[t]he elements @i action for malicius prosecution are (1)

14 As previously discussed, the Nassawfity Prosecutor Defendants are absolutely
immune from Plaintiffs’ malimus prosecution claim.Sgee supr&art 11(b)(i).)
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the initiation of a proceedg, (2) its termination favorably to phdiff, (3) lack of probable cause,
and (4) malice.”” Saving 331 F.3d at 72 (quotingolon v. City of New Yorl60 N.Y.2d 78, 82
(1983))*® Crediting Plaintiffs’ versin of the facts and drawing a#asonable inferences in their
favor, the Court finds that Plaintiffs have adeglyapéed a claim for malicious prosecution, as to
the Defendants other than tNassau County Defendants.
a) Initiation of the Prosecution

Plaintiffs have successfully pled thatdeiman and the DTC Defendants initiated a
prosecution against them. “To initiate a pragemn, a defendant must do more than report the
crime or give testimony. He must ‘play an aetrole in the prosecution, such as giving advice
and encouragement or importuning the authorities to abtahganiello v. City of New York
612 F.3d 149, 163 (2d Cir. 2010) (alteva and citations omitted):[A] defendant initiated a
prosecution where he ‘filed the charges’ or fareed an alleged false confession and forwarded
it to prosecutors."Manganiellg 612 F.3d at 163 (alteration and citations omittedg also
Anilao, 774 F. Supp. 2d at 505 (the plaintiffs’ allegasdhat “defendants not only met with the
District Attorney’s Office to rport a complaint about plainfs, but also pressured the DA'’s
Office to file charges, provided knowingly falenformation and testimony, and conspired and
agreed with the County defendatdgprocure the indictment @laintiffs through false testimony
and the withholding of exculpatory informatiowas sufficient to find that defendants initiated

the prosecution).

1> Plaintiffs only pled thenalicious prosecution claim under New York state law.
However, the law for malicious prosecutionder § 1983 in the Second Circuit and under New
York state law are the same, except that § 1983 theédsdditional element that “a plaintiff must
further allege that defendant’s conduct resuiite@ constitutionally cgnizable deprivation of
liberty.” Hardy v. City of New York’32 F. Supp. 2d 112, 143 (E.D.N.Y. 2010) (quotirger
v. Jackson316 F.3d 139, 143 (2d Cir. 2003)). Therefagigen the similarity between state and
federal law, both 81983 and New York stk cases are cited in this section.
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As previously discussed in the color of laaction, Plaintiffs have sufficiently alleged
that Friedman and the DTC Defendants werevalgtiengaged in the initiation of Plaintiffs’
prosecution. $ee suprdart II(b)(ii); Compl. 11 84-215.They bribed the Nassau County
Defendants through specific camgraicontributions to Rice.ld.) The DTC Defendants, along
with Friedman, directed the Nassau County Defatalto prosecute Plaintiffs pursuant to the
bribe. (d.) In addition, Friedman and the DTCfBrdants presented false evidence to the
grand jury. [d.) However, there are no allegations in the Complaint from which the Court could
reasonably infer that the Nass@ounty Non-Prosecutor Defendsumitiated the prosecution
against Plaintiff¢® (See generallCompl. { 84—-215.) Thus, Pldffg have satisfied this
element as to the DTC Defendants and Friedmahdg failed to allege sufficient facts as to
the Nassau County Non-Prosecutor Defendants.

b) Favorable Termination

Generally, in order to establishat a prosecution terminated in favor of a plaintiff, the
plaintiff must establish that the pexgition was terminated on its meriBreen v. Garrison169
F.3d 152, 153 (2d Cir. 1999) (“[A] decision on the itfis] an essential element of a cause of
action for malicious prosecution[.]”). Howavyevhere an accused was not acquitted on the

merits, a plaintiff may still establish favorableetenination by establishing a “final disposition

% The only allegation against the Nassawty Non-Prosecutor Defendants that could
possibly lead the Court to find that they initiated prosecution is Plaiffiis’ allegation that the
Nassau County Detective Investigator Defendprésented false evident®the grand jury.
(SeeCompl. 1 123.) However, these Defendants are absolutely immune from all claims based
solely on their grand jury testimonyrehberg566 U.S. at —,132 S.Ct. at 1506 (“[A] grand jury
witness has absolute immunity from an$383 claim based on the witness’ testimony.”).
Therefore, without allegations other actions, the Complaintlato allege that the Nassau
County Non-Prosecutor Defendamigiated the prosecution.
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... such as to indicate the accused’s innocéhoe’a formal abandonment by the prosecutor of
the criminal proceedingFulton v. Robinson289 F.3d 188, 196 (2d Cir. 2002) (“Where a
prosecution did not result in ancaacttal, it is generally not deeméal have ended in favor of the
accused, for purposes of a malicious prosecutiomglanless its final disposition is such as to
indicate the accused’s innocencesgg also Wong v. Yp649 F. Supp. 2d 34, 66 (E.D.N.Y.
2009) (using thé&ulton standard)Furgang & Adwar, LLP vFiber-Shield Indus.866 N.Y.S.2d
250, 251 (App. Div. 2008) (“To show a terminatiorfits] favor, the plaintiff must prove that

the court passed on the merits of the charge or claim against [it] under such circumstances as to
show [its] innocence or nonliability, or showatithe proceedings were terminated or abandoned
at the instance of the defemlainder circumstances whichrfg imply the plaintiff's

innocence.” (alteration in origal) (citations omitted)).

Generally, a plaintiff cannot estiish a favorable terminatiomhere that plaintiff can be
prosecuted again for the same char§ee Marino v. Jonké&o. 11-CV-430, 2012 WL 1871623,
at *7 (S.D.N.Y. Mar. 30, 2012) (no favorablertenation when “the dismissal is without
prejudice and the prosecution may proceed on an amended informaioitélyy, 774 F. Supp.
2d at 508 (“[A] termination will be deemed favorable only when ‘there can be no further
proceeding upon the complaint or indictmetd no further prosecution of the alleged

offense.” (citations omitted))Smith-Hunter95 N.Y.2d at 197-98 (noting that where there is

17 Some courts have adopted the “not inistest with innocence” standard, instead of
the “indicative of innocence standardSee, e.gRothstein v. Carriere373 F.3d 275, 286 (2d
Cir. 2004) (“New York law does not require a malicious prosecution plaintiff to prove her
innocence, or even that the termination of¢hminal proceeding was indicative of innocence.
Rather, the plaintiff’'s burden is tiemonstrate a final terminatidimat is not inconsistent with
innocence.”)Anilao, 774 F. Supp. 2d at 507-08 (the ptdfmeed only plead a favorable
termination that “is not incomsgent with innocence.” (citin@antalino v. Danner96 N.Y.2d
391, 396 (2001))). For the purposes of this orothe Court has adopted the indicative of
innocence standard. However, the Court notedtdhdecision would be the same under either
standard.
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“no indication that the prosecutor abandoned charges against the accused],]” there is not a final
determination because “it is well settled thay ‘disposition of the criminal action which does
not terminate it but permits it to be renevoathnot serve as a foundation for the [malicious
prosecution] action™ (alteration and citationsitted)). This rule exists to prevent the
possibility of two courts consatting the issue of whether prolbalsause existed at the same
time, by preventing a civil court from consideringaation until it is certain that the state can no
longer pursue the criminal prosecuticdBarrett v. Port Auth. of N.Y. & N,INo. 04-CV-7368,
2006 WL 2266298, at *5 (S.D.N.Y.Wy. 8, 2006) (discussing the risk of “the possibility of
inconsistent judgments” and “dlel litigation of the underlyingrobable cause determination”
if malicious prosecution claims were allowedt@ceed when a new indictment could still
technically be broughtSmith-Hunter 95 N.Y.2d at 197 (noting that “there might be two
conflicting determinations as to the same transattf a malicious prosecution claim is allowed
to proceed prior to a final termination).

The New York courts dismissed the indictmagainst Plaintiffs because Defendant Rice
did not have the authority tppoint Defendant Gabriele present the matter to the grand jury,
but the court gave Nassau County leave to prekenhatter to a new grand jury within 45 days.
See Del Caol, et. glind. No. 313N-10, slip op. at 3—4 (“Leavegsanted to re@sent this matter
to a new Grand Jury within 45 dagkthe date of [the order].”see also Del CoB30 N.Y.S.2d

at 488—89upholding the lower court’s decisiotf).Nassau County did noépresent the matter

18 Generally, a court may only consider matsrihcompassed in the “four corners” of a
complaint when deciding a motion to dismi$sied|, 210 F.3d at 83—84 (holding tHatdistrict
court errs when it ‘consider[s] affidavits aeghibits submitted by’ defendants, or relies on
factual allegations contained liegal briefs or memoranda, ialing on a 12(b)(6) motion to
dismiss.” (citations omitted)). All documents tlaaé “attached to [the complaint] as an exhibit
or any statements or documents incorporatedly reference” are considered part of the
complaint. Chambers v. Time Warner, In@282 F.3d 147, 153 (2d Cir. 2002) (citations omitted).
A court may also consider “a document [thath@d incorporated by reference . . . where the
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to a new grand jury within the 45 days ordelogdhe court, and, to date, Nassau County has not
represented the matter to any grand jury.

The Nassau County Defendants have arguedibdtieir papers and at oral argument
that they can still seekn indictment against Plaintiffs, and, therefore, the County Court’s
dismissal is not a final determination. While timay be true, the fact that they have not done so
and have not proffered any reason for failing tesdptwo years after theitial indictment was
dismissed, raises an inferences in favor afriiffs that the Nassau County Defendants have
“abandoned the charges” against the Plaintiiee Smith-Hunte®5 N.Y.2d at 197-98Such
an abandonment can be considered a favorable determination for purposes of determining a
malicious prosecution clainSee Rothstein v. Carrigrd73 F.3d 275, 286 (2d Cir. 2004) (“The
first [rule] is that where a criminal proceedihgs been terminated in favor of the accused by
judicial action of the proper court or official amy way involving the mes or propriety of the
proceeding or by a dismissal or discontinuansatan some act chargeable to the complainant
as his consent or his withdrawal or abandonro&his prosecution, a fowation in this respect
has been laid for an action of malicious prosecuti(alteration in origingl(citations omitted));
Murphy v. Lynn118 F.3d 938, 949 (2d Cir. 1997) (“An abandonment brought about by the
accused’s assertion of a constitutional or otheilpge, however, such as the right to a speedy
trial,” is a favorable termination.gtampf v. Long Island R.R. AytNo. 07-CV-3349, 2011 WL
3235704, at *3 (E.D.N.Y. July 28, 2011) (“New York ctsuhave also held that even a dismissal
without prejudice qualifies as a findavorable termination if the dismissal represents the formal

abandonment of the proceedings by the publicqua®r.” (internal quotéon marks, alteration

complaint ‘relies heavily upon its terms and effect,” which renders the dottimegral’ to the
complaint.” Id. at 153 (citations omitted). The decisions of the state courts were heavily relied
upon in the Complaint, (Compl. 11174-176), so muctinabthe Plaintiffs attached the decisions
in their oppositions to the motions to dismissd, e.g.Del Col Decl. in Opp’n DTC Def. Mot.
Dismiss Ex. D); thus, the Court may prdyeconsider them in this motion.

28



and citations omitted)Bmith-Hunter95 N.Y.2d at 198 (“A dismsal without prejudice
qualifies as a final, favorable termination if themissal represents ‘the formal abandonment of
the proceedings by the public prosextitfor instance, by the entry ofrelle prosequi’
(citations omitted)). The Court can infer frowassau County Defendants’ actions that they have
abandoned their claims against Plaintiffs. The Cinarefore finds that Plaintiffs have satisfied
this element.
c) Probable Cause

Defendants also assert thag thdictment creates a prespinon of probable cause, and
therefore, the malicious prosecution claim must f4T]he existenceof probable cause is a
complete defense to a claim of madies prosecution in New York.Saving 331 F.3d at 72. An
“indictment by a grand jury createpeesumption of probable cause[.Manganiellg 612 F.3d
at 162. However, “[t]hat presumption may bbutted . . . by evidence that the indictment was
procured by fraud, perjury, the suppressioewatience or other police conduct undertaken in
bad faith.” Manganiellg 612 F.3d at 162 (internal qutitan marks omitted) (quotin§aving
331 F.3d at 72). Thus, where a plaintiff alletes the indictment was procured through false
evidence, the complaint will not be dismissed at the motion to dismiss Sagee.gAnilao,
774 F. Supp. 2d at 506 (“[A]t the motion to disnssage, the . . . defendants cannot hide behind
the decision of the DA to prosecute and the sgibset indictment of plaintiffs when it was the
.. . defendants who allegedly spurred the Cpdefendants to act and fed them with false
testimony in pursuit of that endeavour$ge also Newton v. City of New Y,&&6 F. Supp. 2d
256, 273 (S.D.N.Y. 2008) (“The issue of probable casisequestion of law to be decided by the
court only where there is no real dispute as ¢ofélcts or the proper infarees to be drawn from

such facts. Where there is conflicting evidenfrom which reasonable persons might draw
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different inferences the question is for theyju(internal quotatbn marks, alteration and
citations omitted)). Plaintiffallege that the only reason tmelictment was brought was because
the Nassau County Defendants wierded and that the indictmewas partly secured through
false testimony to the grand jufy.(Compl. at 9 99-100, 122-30.) These allegations are
sufficient to overcome the probable cause prggiom at the motion to dismiss stage.
d) Malice

Plaintiffs have also adequgdy pled malice on the part of the DTC Defendants and
Friedman. “[M]alice may be shown by provititat the prosecution complained of was
undertaken from improper or wrongful motivesjmreckless disregdrof the rights of the
plaintiff.” Manganiellg 612 F.3d at 163%ee also TADC(¥00 F. Supp. 2d 253, 271 (E.D.N.Y.
2010)(“Actual malice requires pleading facts tisaiow the defendant ‘commenced the prior
criminal proceeding due to a wrong or improper n@tsomething other than a desire to see the
ends of justice served.” (citations omittedy)anbeck v. Micka640 F. Supp. 2d 351, 377
(S.D.N.Y. 2009) (“Malice irthis context does not have todeual spite or hatred; it means only
that the defendant must have commencegtbeeeding due to a wrong or improper motive,
something other than a desire to see the ehpsstice served.” (iternal quotation marks,

alteration and citations omitted))ilewton 566 F. Supp. 2d at 273 (Malice is “a wrong or

19 While Rehberg v. Paulkolds that grand jury testimomannot be the sole basis for a §
1983 claim, courts have allowed malicious p@gion claims to proceed, where malicious
prosecution claims are based on mibvan false grand jury testimonyee, e.g.Tabaei v. N.Y.C.
Health & Hosp. Corp.No. 11-CV-2013, 2012 WL 5816882,*at & n.8 (S.D.N.Y. Nov. 14,
2012) (plaintiff could proceed with maliciousggecution claim where plaintiff did not rely on
false testimony at grand juny a “material respect”)Sankay 2012 WL 2923236, at *2—3
(distinguishing between cases whtre only allegation is that aitwess falsely testified at the
grand jury, which are barred und@ehbergand cases where falsstienony “at the grand jury
was but one additional step [tHefendant] took in his effotd push the case against [the]
plaintiff forward[,]” which are not barred kirehberg. In contrast to the Nassau County Non-
Prosecutor Defendants, PlaintieilBege that the DTC Defendants and Friedman did much more
than falsely testify at the grand jury; therefdP&gintiffs can proceed at this stage with their
malicious prosecution claims against these Defendants.
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improper motive[.]” (internal quotation marks anthtons omitted)). “A lack of probable cause
generally creates an inference of malicManganiellg 612 F.3d at 163 (alteration and citations
omitted);Newton 566 F. Supp. 2d at 273. As discusseth@abuse of paess section above,
(see suprdart ll(c)(ii)), Plaintiffs have pled th&efendants were motivated to initiate the
prosecution by a desire to prevent Doukas fromrasgehis right to the DT patent, which is an
improper motive.

Because Plaintiffs have adequately pledbfthe elements of malicious prosecution, the
motions to dismiss this claim by DTC Defendants and Friedman are denied. The motion to
dismiss this claim by the Nassau County Non-8cating Defendants is granted for failure to
plead that they initiated theggecution. As discusden the absolute immunity section above,
(see suprdart 11(b)(i)), the motion to dismiss thitaim as to the Nassau County Prosecutor
Defendants is granted because theyabslutely immune from civil suff.

d. Attorneys’ Fees

Under 42 U.S.C. § 1988, “the court, in itsatietion, may allow thprevailing party [in a
§ 1983 action] a reasonable attorsege as part of the ca$t]” The DTC Defendants and
Friedman moved for attorneys’ fees pursuarg 1988. (DTC Def. Mot. Dismiss Mem. 34-36;
Friedman Mot. Dismiss Mem. 24Given that some d?laintiffs’ claims remain, the Court finds
the motion for attorneys’ fees is prematuBee, e.g., Soc’y for Good Will to Retarded Children,

Inc. v. Cuomp737 F.2d 1253, 1254 (2d Cir. 198pe( curiam) (finding attorneys’ fees

20 Since Defendants cannot sustain a claiairey any of the Nassau County individual
Defendants, Plaintiffs alstannot sustain a claim for mabas prosecution against Nassau
County predicated oklonellliability. Segal v. City of New Yark59 F.3d 207, 219 (2d Cir.
2006) (‘Monell does not provide a separate cause wbador the failure by the government to
train its employees; it extendaliility to a municipal organizi@n where that organization’s
failure to train, or the policies or customattlit has sanctioned,deo an independent
constitutional violation.”)Mendoza v. County of Nassddo. 11-CV-02487, 2012 WL 4490539,
at *7 (E.D.N.Y. Sept. 27, 2012) (“When there isuralerlying constitutioal violation, there can
be no municipal liability unddvionell.”).
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premature in a case where “plaintiffs [would]dditled to some relief, [but] it [was] impossible
to be certain how much — if any{would] eventually be granted’Ravis v. City of New York
No. 00-CV-4309, 2000 WL 1877045, at *2 n.7 (S.DXNDec. 27, 2000) (finding “[a]ny award
of attorneys’ fees [to be] premature” where thartgranted in part and denied in part a motion
to dismiss)see also Tancredi v. Metro. Life Ins..C878 F.3d 220, 230 (2d Cir. 2004) (district
court abused discretion awarding attorney’s fees where pl#iis “did not ultimately prevail”
and their claim “was very weak, but it wast completely withoutoundation” (citations
omitted)). Therefore, Defendants’ motions for attornefg®s are deniedithout prejudice.
lll. Conclusion

For the foregoing reasons, Defendants’ mottondismiss are denied in part and granted
in part. The Court grants the motions terdiss the malicious prosecution claim as to the
Nassau County Defendants and the false impnisorn and false arrest claims as to all
Defendants. The Court denies the motiondismiss the conspira@nd abuse of process
claims as to all Defendants and the maliciptasecution claim as to the DTC Defendants and

Friedman. The Court also dentbeg motions for attorneys’ fees.

SO ORDERED.

s/MKB
MARGO K. BRODIE
United States District Judge

Dated: December 18, 2012
Brooklyn,NY
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