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SPATT, District Judge.

On September 15, 201 het Plaintiff 8211 Queens Boulevard Realty Cofthe

“Plaintiff” or “QBRC”) brought this action against the Defendant Sunoco(R&M) (the

“Defendant” or “Sunoco”seeking damages and indemnificatiorder an existing contract

entered into between the parteeswell as attorneyfeesand expert fees pursuant to thew

York Navigation Law.Presently before theddrt is the Defendant’s Motion for Summary
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Judgment pursuant to Federal Rule of Civil Procedure (“Fed. R. Civ. P.Fd&&he reasons set
forth below, the motion is granted.
l. BACKGROUND
The following factsareundisputedand aredrawn from the partiesSection 56.1 statement
of facts andhe motion papers.
On November 30, 1998, tlidaintiff entered into an Agreement of Sélee “Agreement”)
to purchase thBefendant’dot and gas station located at 82-11 Queens Boulevard in Queens,
NY. On December 21, 1998, QBRC took title to the property and it has been continuously
operated as a retail gasoline station sthe¢ date
The Agreement providebat the Plaintiff accepthi¢ premises ian“as is condition.
Neverthelesgshe Agreemengetsforth a base line of contamination at the $aewhich Sunoco
is responsible to report contamination to the New York State Department of Enemtahm
Conservation (“NYSDEC?”). In addition, Sunoco is to perform any investigation, monit@mng
remedation required as a result by the NYSDEC. This base line derivestismbefendant’s
Environmental Assessment aRémediation€o. report dated March 1998 he Agreement
reads irpertinentpart:
If the environmental assessment . . . revealptbgence of
contamination whih [Sunoco] believes is reportable to the
[NYSDEC] ... [Sunoco] will report the contamination and
assume responsibility at its cost and expense for satisfying the
requirements of [Sunoco] if an additional investigation, monitoring
or remediation is required.

(AnswerEx. C § 12))

A further agreemergntitled ‘Ex. ‘D’ Indemnity and Right of Access Agreeme(iEx.

D”) is attached to the Agreement of Sal. D requires the Defendant to conduct an

environmental investigation if such an investigat®@miandatetty theNYSDEC. If, as a result



of that investigationthe NYSDEC requires monitoring or remediation of contamination, Sunoco
agreego satisfy the NYSDEQequirementsat its own cost and expense. Ex. D provides in
relevantpart:
1. [Sunoco], at its cost and expense will conduct the environmental
investigation of the premises [that the NYSDEC requires or may
require] to comply with the requirements of the [NYSDEC].
2. If, as a result of this investigation, [Sunoco] is required by the
[NYSDEC] to conduct monitoring or remediation of contamination
which emanatedrom [Sunoco]'s former facility, [Sunoco] at its
own cost and expense, will conduct the monitoring oioper said
remediation using a method it selecf{Sunoco] will continue the
monitoring or remediation until the contamination which emanated
from the former [Sunoco] facility is reduced to levels satisfactory
to the [NYSDEC].
(Answer Ex. DT 2.)
Prior o the sale and while Sunoco owned and managed the station, three incidents of
gasoline spillage were reported to MeSDEC as required by lawThe NYSDECassigned
each of these spills a spill numliggpre-sale spill numbers?)
On February 12, 1988, tiNY SDEC assigned @ll number 870961%0 aspill of 50
gallons of gasolinat 8211 Queens Boulevardlhe NYSDECclosedthat spill numbethe same
day,indicating that any necessary measures had been taken and that no furtheraaction w
required. NonetHess,the NYSDECreserved the right to require additional remedial work
related to thatspill at a later date.
On August 2, 1989 tank test failure &82-11 Queens Boulevard led to the issuance of
spill number 8904398 by the NYSDEThe NYSDEC reportedn unknown amount of gasoline

released in that spill artiat the groundwater had been contaminated as a r€sulDecember

16, 2005, the NYSDEC closed spill number 8904398iadidatedthat no further action was



necessaryAgain, the NYSDEQreservedhe right to require additional work related to the spill
in the future.

On August 7, 1989, the NYSDEC issued spill number 8904549. On November 28, 2001,
Sunoco received a letter frotfme NYSDEC indicating that no further action was necessary by
Sunoco with regard to that spilllhe NYSDECagainretained the right to require further action
in the future.

After December 16, 2005, the NYSDEC did not order any additional investigation,
monitoring, or remediation at the site. (Pl.’'s Resp. to Def.’s First Je¢q. for Admis. § 9.)

On April 2, 2010, conditions in the basement of an apartment buadli®g315 Queens
Boulevardadjacento the gas station at 82-11 Que8uasilevard revealed éhpresence of
gasolineor oil contamination in the ground water below the apartment buildihg. NIY SDEC
issued spill number 1000067 that same day in connection with the gasoline found in the
basement 082-15 Queens Boulevard’he NYSDEC spill number 1000067 report lists no
known spiller or source of the gasoline.

Indeed, the NYSDEC spill number 1000067 report ahéntifiesQBRCin a section
entitledDEC Remarks The report notethatan NYSDEC employegierformed an inspection of
QBRC's property following the leak and found no evidence of a leak. The spill number report
further notes that QBRC scheduled a tank test for April 4, 2010 and that, on April 6a8010,
NYSDEC employeelelivereda letterto theowner ofQBRC, requesting that he perform a
subsurface investigation within 10 days.

QBRC admits that it was not ordered by the NYSDEC to do any investigation or

remediation. (Pl.’'s Resp. to Def.’s First Set of RégiIsAdmis. 1 9.) The Plaintiff also admits



that ithas notreceivel any approval by the NYSDEC for a remediation plan or remediation costs
or activities (Pl.’s Rule 56.1 Counterstatement  22.)

Shortly after the NYSDEC request of April 6, 200QIBRC hired an expert, Charles
Sosik (“Sosik”), to perform an investigation of its property. Sosik’s investigatioovened
contamination in the ground at 82-11 Queens Boulevard. It is the opinion of QBRC based on
Sosik’s reports that the contamination probably stems from spill number 89048&8her the
contamination found by Sosik is pre-sale contamination remains a dispute(Drack. of
Adelmo Cioffi  13(a).) Sunoco urges that spill number 8904398 was closed by the NYSDEC
andthatno finding has been made, by the NYSDEC or otherwagglasively establishing a
connection between the August 2, 1989 contamination of spill number 8904398 andtthat of
April, 2, 2010 spill number 1000067.

On September 15, 2011, the Plaintiff filed suit in the Supreme Court of the State of New
York, Couny of Nassauseeking reimbursement from Sundopthe costs of investigation
conducted after the discovery of spill number 1000067 in 2010. The Plaintiff also seeks to hold
Sunoco responsible for completing remediation of 82-11 Queens Boubsrarell & attornels
feesand experfeesincurred in connection with this matter

In particular, he Plaintiffbringsthree causes of actiom seeking this reliefFirst, the
Plaintiff alleges breach of contracthe Plaintiff also brings a cause of actioxder the same
contractfor indemnificationof future cost®f remediation Finally, the Plaintiff claims a right to
reimbursement under New York State Navigation Law which would include reimbursefment
attorneys feesand expert fees

On October 21, 2011he Defendant removed the cgmesuant to 28 U.S.C. 88 1441,

1446 and 1332 to thisdDrt based orliversity of citizenship jurisdictionPresently before the



Court is the Defendant’s Motion for Summary Judgment pursuant to Fed. R. Civ. P. 56 on all
three of the Plaintiff's claimsThe Defendantontendghat the contract makes it lialbaly for
NYSDEC orders related to 82-11 Queens Boulevard and no such orderemssued in ths
matter. The Defendant furthesontends that thlaintiff's New York Navigation Law claim is
barred by the Statute of Limitations.

The Defendant’s Rule 56.1 Statement of Facts violated the Individual Motion Bsaatic
this Court which prohibit the attachment of exhibits to$ketement of FactsINDIVIDUAL MOT.
PRACTICES OFJUDGE ARTHUR SPATT IV(D)(i) (“Exhibits shall not be attached to Rule 56.1
statements.”) Nonetheless, the Court has discretion to consider documents filed in violation of

procedural rulesSee, e.g.Anghel v. N.Y. State Dept. of Health, No. 2:C2~

03484(ADS)(WDW), 2013 WL 2338513, at *3 (E.D.N.Y. May 29, 2013). Therefore, the Court
has considered the Defendant’s exhibits where it has found them useful.
Il. DISCUSSION

A. Summary Judgment Standard

Summary judgment must “be rendered forthwitthé pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no
genuine issue as to any material fact and that the moving party is entitled tonenudg a
matter of law.” FedR. Civ. P. 56(c). The burden is on the party moving for summary judgment

to establish the absence of any genuine issues of materiakfs&hderson v. Liberty Lobby,

Inc., 477 U.S. 242, 256, 106 S. Ct. 2505, 2514, 91 L. Ed. 2d 202 (1986), and agyitei

must be resolved in favor of the non-movaeg Gelotex Corp. v. Catrett, 477 U.S. 317, 330 n.

2,106 S. Ct. 2548, 2556 n. 2, 91 L. Ed. 2d 265 (1986).



“When the movant demonstrates through competent evidence that no matereigacts
genuinely indispute, the nomovant ‘must set forth specific facts showing that there is a

genuine issue for trial.'Western World Ins. Co. v. Stack Oil, Inc., 922 F.2d 118, 121 (2d Cir.

1990) (quoting Fed. R. Civ. P. 56(e)). “The mapvant cannot escape summarggment
merely by vaguely asserting the existence of some unspecified dispuerthhfactts, or defeat
the motion through mere speculation or conjectutd.(internal quotation marks and citations
omitted). Lastly, the existence of disputed facts that are not material to the asiand may
not defeat summary judgmend. In other words, “[o]nly disputes over facts that might affect
the outcome of the suit under the governing law will properly preclude the entmnofay
judgment.” Liberty Lobby, 477 U.S. at 248, 106 S. Ct. at 2510.

B. As to the Plaintiff's Breach of Contractand Indemnification Claims

1. Governing Law
A federal court exercisindiversityjurisdiction must apply the substantive law of the

forum state._Erie R. Co. v. Tompkins, 304 U.S. 64, 78,58 S. Ct. 817, 82 L. Ed. 1188 (1938)

(“[T]he law to be applied in any case [in federal court pursuant to diversisgliction] is the
law of the state). Choice-of-law questions are also resolved based on the laws of the state in

which the district court sitsSeeHammondwarner v. United State$97 F. Supp. 207, 209

(E.D.N.Y. 1992)(citing Klaxon Co. v. Stentor Co., 313 U.S. 487, 496, 61 S. Ct. 1020, 85 L. Ed.

1477 (1941).
“It is well established in New York that tlenstruction and validity of a contract is
governed by the laws of the place where it is made unless the parties indicatedethén re

Shangrita Nursing Center, Inc31 B.R. 367, 370 (Bankr. E.D.N.Y. 1988)ting Auten v.

Auten 308 N.Y. 155, 160, 124 N.E.2d 99 (1954)hion Nat'l Bank v. Chapman, 169 N.Y. 538,




545, 62 N.E. 672 (190R) Thus, a contract executed in New York and litigated in a district court
sitting in New York whileexercising diversity jurisdiction must be interpreted purstahtew

York law. HammondA/arner 797 F. Supp. at 20@iting ShangriLa Nursing Center31 B.R. at

370)(“The [contract] was executed in New York and is therefore interpreted puteusdet
York law.”). Therefore, the Agement of Sale and all other agments executed with it will be
interpreted pursuant to New York law.

2. Contract Interpretation

UnderNew Yorklaw, unambiguous contracts are interpreted as a matter oSaw.

Metro. Life Ins. v. RJR Nabisco, Inc., 906 F.2d 884, 889 (2d Cir. 19890))der New York

Law, contracts are interpreted . . . by the court as a matter of law when tleeclamguage is

unambiguous.”); Alt. Thinking Sys., Inc. v. Simon & Schuster, Inc., 853 F.Supp. 791, 795

(S.D.N.Y. 1994) (citindAm. Express Bank v. Uniroyalnc., 164 A.D.2d 275, 277, 562

N.Y.S.2d 613 (1sDept.1990)) (“Under New York Law, if a contract is unambiguous on its

face, its interpretation is a question of lawHammond Warner, 797 F.Supp. at Z6@ing

Cruden v. Bank of N.Y., 957 F.2d 961, 976 (2d Cir. 19821 Title Ins. Agencw. Cadlerock

Props. Joint Ventures, 5 A.D.3d 361, 362, 773 N.Y.S.2d 86 (2d Dept. 2004) (quoting Riley v. S.

Somers Dev. Corp., 222 A.D.2d 113, 117, 644 N.Y.S.2d 784 (2d Dept. 1996)) (“Where the

contract . . . is unambiguous, its interpretation is a matter of law.”) (intguoghtion marks

omitted); 1500 Fifth Ave. Bay Shore, LLC v. 1550 Fifth AveL.C, 297 A.D.2d 781, 783, 748

N.Y.S.2d 601 (2d Dept. 2002) (citing 805 Third Ave. Co. v. M.W. Realty Assocs., 58 N.Y.2d

447,451 461 N.Y.S.2d 778, 448 N.E.2d 445 (1983)) (“The interpretation of a contract is a matter

of law for the court.”).



However, when theontract language is amgioious, meanintghat there may bmore
than one reasonable interpretatis construction will be left to the fact findfar a

determinatioras a matter of factYanuck v. Simon Paston & Sons Agency, 209 A.D.2d 207,

208, 618 N.Y.S.2d 295 (1Btept. 199H) (citing Amusement Bus. Underwriters v. Aint’l

Group, 66 N.Y.2d 878, 880, 498 N.Y.S.2d 760, 489 N.E.2d 729 (1985) (“[W]here [the contract
is ambiguous, in that] interpretation of contract terms or provisions are susctptbleast two
reasonabl@nterpretations, and the intent must be gleaned from disputed evidence or from
inferences outside the written words, it becomes an issue of fact that mustlibeddy trial.”).
Neverthelesseven ambiguous ctmacts may be interpreted byaurt as a mger of law
where the partiefail to supply extrinsic evidence to support their respective interpretatifees.

Anesthesia Assocs. of W. Suffolk, 203 A.D.2d 454, 455, 610 N.Y.S.2d 606 (2d Dept. 1994)

(granting a motion for summary judgment on a breach of contract claim desyitactaal

ambiguity because thepposing partyailed to tender any extrinsic evidemnagpporting its

interpretation)Penguin %' Ave. Food Corp. v. Brook Rock Assocs74 AD.2d 714, 715, 571
N.Y.S.2d 562, 564 (2Bept.1991) (“In addition to alleging that the contract is ambiguous, the
opponent must also set forth in evidentiary form the extrinsic evidence upon whiasitoel
support the construction it urges.’n sud a casea courtmust consider the available writings
andtheundisputed circumstances@fecutionso ago discern the partiegitentiors. See

Mallad Constr. Corp. v. Cnty. Fed. Sav. & Loan Ass’'n, 32 N.Y.2d 285, 293, 344 N.Y.S.2d 925,

298 N.E.2d 96 (1973).
In short, summary judgment is appropriate where either, 1) the contract ibignaus,

2) the contract is ambiguous but extrinsic evidence presented by the partiessrasgl



ambiguity, or 3) the contract is ambiguous but the opposing faali$yto tender extrinsic
evidence supporting its proposeterpretation

3.Is the Agreement of SaleAmbiguous?

The point of contention in this disputes in Sectiorl2 and Ex. D of thé&greement of
Sale. In particular, the Plaintiftontendghatunder the agreement, the Defendant is liable for
the costs associated with requestdarigestigation andemediation, not only mandated actions.
On the other hand, the Defendant insists ithatliable only for costs associated with an
NYSDEC requirerant of investigation or remediati@onnected to a preale spill

Whether the NYSDE&@equested investigation of June 2010 is connectadtesale
spill is a disputedssueof fact Nevertheless, the Court finthgtthis factis immaterial for
purposes of this summary judgment motion because even if spill number 1000067 is connected
to a pre-sale spill number, Sunoco is not responsible until the NYSDEC orders an ifivestiga
monitoring, or remediation.

Indeed,the Court is not convinced that the contract is in fact ambigubDuos.clear
language of the contract redtisit Sunoco will assume responsibility:ftgatisfying the
requirements of the [NYSDEC] if an additional investigation, monitoring or remediation is
required.” (emphasis added). Similarly, Ex. D reads: “[Sunoco], at its cost and expense, will
conduct the environmental investigation of the prenmgesssary to comply with the
requirements of the [NYSDEC].” (emphasis added.) These contractual provisiatetlsat
only NYSDEC “requirements’trigger Sunoco’s obligation to indemnify QBRC. The Court
concludeghat an NYSDEC order is ageired action in contrast to &Y SDEC requesof the

type delivered to QBRC on April 6, 2010. Therefore, Section 12 and BktH2 Agreement of

10



Sale do not make Sunoco responsible for the investigation requested by the NY Sh&Gvas
not an NYSDEC required action.

Moreover, even if th€ourtagree with the Plaintiff that the contract language
ambiguous, the Defendant’s Motion for Summargighment must be granted@he Plaintiff has
not tendered any extrinsic evidence relating to the parmigsition to support its construction
and therefore its claim of ambiguity does not suffice to defi@amary judgmentee

Anesthesia Assoc610 N.Y.S.2d at 607-08; Penquin Zxde., 571 N.Y.S.2d at 564.

Accordingly, the Gurt must interpret the contract as a matter of law, considering the document
itself andthe undisputed circumstances surrounding its execu§eeMallad Const., 32 N.Y.2d
at 293.

The only relevant circumstancbsought to the Court’s attenti@methe NYSDEC spill
numbers, two of which remained open at the time of sEhese spill numbers merely
demonstrat¢hat the parties man fact have been concerned about open spill nundietise
time of contract. They do not help establish whether the parties intended for Sunoco to be held
responsible for any NYSDEC request or ofdiyan NYSDEC orderOn the one handt is
plausiblethatanNYSDEC order wa required becaustunoco insisted on adequate protection
and predictability going forwardOn the other hand, it is equally plausititlatQBRC insisted
on indemnification for any and all actions requestetheyNYSDEC related to those spik®
that even an NYSDEC request sufficeBlecause the undisputed circumstances do not help
resolve theonly possibleambiguity, the Court is left with the document itsels explained
above, the Agreement of Sadkainly refers taan NYSDECrequired action.Only an NYSDEC
order carbe characterized as an NYSDEC required action, as an NYSDEC request igtjust th

a request, not a requirement.

11



For those reasons, the Plaintiff's claims for reimbursement and indestiofiursuant
to the Ageement ofSale aredismissed.

C. As to the Plaintiff's Navigation Law Claim

The Court finds that th@laintiff’'s Navigation Law claim is barred by the Statute of
Limitations. The applicable Statute ofrhitations for an action to recover damages for an injury
to property under New York law is three yealew York Civil Practice Law & Rules'\.Y.
CPLR’) §214(4) McKINNEY 2004). The Plaintiff insists that this is an action for remediation
required byNew York State law and is therefore an implied contractual afohig for which the
applicable Statute ofiinitations is six years under N.Y. CPLR 213(2)dKINNEY 2004). See

State of New York v. Stewart’s Ice Cream (84 N.Y.2d 83, 86, 484 N.Y.S.2d 810, 473 N.E.2d

1184, 1185 (1984) (applying the spear Statute of Limitations in a case whidi@v York State
cleaned up a spill for which the Defendant was responsigkining that itvas a case of
indemnity and an implied contract is created when a third party assumes anotbieois de
obligation).

As an initial matter, based on the determination above that the Plaintiff's actieanaater
required by the NYSDEC, it follows that remediation is not an implied contractlightdn
because itvas not a debt or obligation of the Defendant. To recover under tlgeagix-
remediation statute difmitations, the Plaintifimust show that a debt or obligation was oWwgd

Sunoco which the Plaintifulfilled. SeeStewart’'s Ice Cream C64 N.Y.2d at 86

(characterizing the case as one for indemnity and subject to a six yeag Staintitations
because “[t]he State . . . incurred expenses to perform a duty primarily owleel by.
defendant”). “Unlike a suigainst a discharger initiateg [a Stde agency] for

[reimbursement], which is an action in indemnity and subject to gesix-Statute of Limitations,

12



a suit[as hereby the private landownegdgainst a discharger is one for damages caused by

injury to property and is subject to a thngsar Statute ofLimitations.” Town of Guilderland v.

Texaco Refining & Marketing, Inc552 N.Y.S.2d 704, 706 (Jdept.1990) (internal quotation

marks and citations omitted)

The Plaintiff's reliance on FCA Associates Texaco, Inc., No. 08V-6083T, 67ERC

1058, 2008 WL 314511 (W.D.N.Y. Feb. 4, 20@8)misguided Although the=CA court

implies in dictum that remediation damages would be compensable under New York’s
Navigation Law|d. at *9, the remediation costs incurred in that case were incurce thre
order of the NYSDECId. at *3-4. By contrast, in the present caseremediatiororder has
issued from the NYSDEC. Injury to the property at 82-11 Queens Boulevard for which the
Plaintiff seeksddamages$n order to remediate the property are mohediation damaged hey

arecomparable to the property damage in FCA Assocuakesh remained after the NYSDEC

closed the casandfor which that court found that thiereeyear Statute of Limitations applied.
Because the Plaintiff failed to file this action it the appropriate thregear periodthe
Plaintiffs New York Navigation baw claims are hereby dismissed as time barred.
1. CONCLUSION
For the foregoing reasonisjs hereby,
ORDERED that the Defendant’s Motion for Summary Judgment is granted; and it is further
ORDERED that the Plaintiff's Complaint is dismissed with prejudice; and it is further
ORDERED that the (erk is directed to close the case.
SO ORDERED.
Dated: Central Islip, N& York

June 25, 2013
/sl Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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