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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SEEMONA SUMASAR and CHIARA
McDONALD,
Plaintiffs,
MEMORANDUM
-against AND ORDER
CV 11-5867 (ARL)
NASSAU COUNTY, NASSAU COUNTY
POLICE DETECTIVE LISA CHARLES,
NASSAU COUNTY POLICE DETECTIVE
DEBORAH CARTER BERSHAD, NASSAU
COUNTY POLICE DETECTIVE JOSEPH BRADY,
NASSAU COUNTY POLICE DETECTIVE
ROBERT NILL, NASSAU COUNTY POLICE
OFFICER MICHAEL KNATZ, and JOHN AND
JANE DOES 110,
Defendants.

LINDSAY, Magistrate Judge:

Plaintiff Seemona Sumasar (“Sumasar”) spent over six months in prisomiesavhich
it is undisputed never occurred. She now brings this lawsuit, along wittabghter Chiara
McDonald (“Chiara”) (collectively, “Plaintiffs”) pursuant to 42 U.S.C. § 1983 (“Section 1983")
againsthe Nassau County police officend detectivesho investigated the purportedmes
which led toherindictment Before the Court is the motion by defendants Nassau County,
Nassau CountiPolice Detetive Lisa Charleg”Detective Charles?)Nassau County Police
DetectiveDebaah Carter BershadDetective Bershad”), Nassdlounty Police Detective Joseph
Brady (“Detective Brady”) Nassau County Police Detective Robert [iDetective Nill"), and

Nassau CoungtPolice Offier Michael Knatz (“Police Officer Knatz”) (collectively, thBlassau

County Defendants”) fosummary judgmentursuant to Federal Rule of Civil Procedure
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(“Rule”) 56. For the reasons set forth below, the Nassau County Defendants’ mafianted in
partand denied in part.
BACKGROUND

The following facts are drawn from the pleadings, the parties’ Local RuleSatements,
and the parties’ papers submitted in support of or in opposition to the instant summamgnudgm
motion. The facts cited are undisputed unless otherwise noted. Upon consideration of a motion
for summary judgment, the Court construes the facts in the light most favordimeniont
moving party. SeeBeyer v. County of Nassabl4 F.3d 160, 163 (2d Cir. 2008). Here, the facts
are construed in the light most favomald the Plaintifs.
l. Sumasar’'sBackground and Relationship withJerry Ramrattan

The relevant facteegardingSumasar’s relationship with Jerry Ramrattan (“Ramrattan”)
are largelyundisputed.Sumasars a fortyone year old woman who moved with her parents to
the United States from Guyana in 19&hiara is Sumasar’s daughterd was born on January
16, 1998.Chiara & the daughter of Sumasar and Devon McDonald (“Devon”). In 2010, Chiara
was living with Sumasar, who had primary custody of Chiara, in Far Rockawayy dléw

After graduating from high school and attending college for two seragStenasaspent
the rext fifteen years working at various investment firmsluding Morgan Stanleyn New
York City. Between March and May of 2005ymasaentered into a franchise agreement with
Golden Krust Franchising, Inc. to own and operate a Golden Krust restaurant iroRacHi,
New York Between 2006 and 200B8yumasamanaged the restaurant on a piane basis while
still working at Morgan Stanleyln 2008, Sumasaleft Morgan Stanley andorked fulltime

managing the Golden Krust restaurant.



In mid-2006, afer she opened her restaurant, SumasdRamrattapand theybegan
dating. While Sumasar was in her relationship with Ramrattan, he Wiwgdher at her house in
Far Rockaway. When Sumasar met Ramrattartpld hethat he owned a security company and
that he worked as an investigator for the Brooklyn District Attorney’s @ffide also told
Sumasar that he was divorced and had one child. After she began her relatiofship wit
Ramrattan, Sumashkrarned that Ramrattan had been lying to ler exampleSumasar
discovered that Ramrattan was married to another wamdinad three childrenAs a result,n
2008, Sumasar broke off her relationship with Ramratédter the breakup, Ramrattan asked
Sumasar if he could live in the basement of her house for two weeks; Ramrattan endgihgp st
in the basement for monthsVhile he lived at Sumasar’'s house, Sumasar sawdtan carry a
gun She also saw a bulletproof vest in the trunk of his vehicle and a police depattrakehand
badge m his wallet.

It is undisputed that on March 8, 200®&rRrattan raped Sumasarcaedrding to Sumasar,
Ramrattan ambushed Sumasar on the back stairs outside her apantaeagged her into his
basement apartmentsing duct tape, Ramrattan bound Sumasar’s hands and legs and gagged
her. Over the course of eight or nine ho&amrattan held Sumasar prisoner while he threatened
to commit suicide with his gun, menaced her with the same gun, and rap&dtbepleading
with Sumasar not to tell anyone atthe had done, Ramrattan eventually freed her

Ramrattan was arrested, charged with rape, and eventually indicted by & Quageh
jury. In addition to investigating and prosecuting Ramrattan for sexuailassa New York

City Police Departmer(the“NYPD”) also investigated hirfor impersonating a police officer



after Sumasar told thethatRamrattarposed as a police officer and provided them with a picture
of him wearing aNYPD uniform, including a police shield.

According to Sumasar, after Ramrattan made bail, he began a camplasggassment
designed to coerce her to cease cooperating with the rape prosebésgpite a restraining order
mandating that heot contact her, he telephoned her to demand that she not go through with the
case. He also sent a parade of friends and relatives to her restaurant to lobby onlhisTieya
told her that if she went through with the case, they and/or Ramrattan would make her |
miserable According to Sumasar, when she reported these visits to the police, she was told that
nothing could be done unless Ramrattan tried again to contact her directly.

. Ramrattan’s Elaborate Scheme to Frame Sumasar for Crimes she did not Commit

In an escalated effort to attack Sumrascredibility, Ramrattan then orchestrateldold
scheme to frame Sumasar for committing armed robbery while posing as aoffatee The
facts surrounding thegalse allegationare largelyundisputed.

A. The Reported Robberies to theNYPD

1. The First Reported NYPD Robbery: Rajive Mohanlal

Ramrattan began by inducing an illegal immigrant named Rajive Mohanlal (fN&dha
to call a Queens precinct of the New York City Police Department on Sept&m609, and
falsely report that he had beaccosted and robbed by two people posing as police officers, aided
by a third individual. Additionally, Ramrattan gave Mohanlal handcuffs and a bullet casing to
plant at the sceneMohanlal told the police that as he was walking;ay deep Cherokeeith
compound orthedriver’s side front door and witNew York plates pulled up next to hinHe

reported thatmIndian woman wearing a black butietsistant armor with a shield on it holding a



black semiautomaticand a white male wearing a shield arohigheckapproached him,
handcuffed him, and robbed him. Mohanlal also told the police $etand vehicle approached,
a black Maxima with Ennsylvaniglates and asked if they wavkay,and the female waved
them on.Mohanlal's description of his female adaat was consistent with Sumasar, and the
description of the two vehicles involved in the alleged incident were consistent wids&usn
friends’ vehicles, which Sumasar sometimes drove.

2. The Second ReportedNYPD Robbery: Christopher Conde

Ramrattamext induced long-time friend, Queens resident Christopher Conde (“Conde”),
to callthe NYPDtwo days later, on September 17, 2009, and falsely report that as he walked in
Queens in the middle of the night, he was robbed by a female and two males posimagas pol
officersand that the female displayed a firear@onde reported that the alleged robbers fled the
scene in a black Nissan Maxima with Pennsylvania plates and a Jeep Cherokee described
metallic blue or gold.Conde’s description of his femadssailant was consistent with Sumasar’s
height and weight, and Conde’s description of a black man driving a black Nissan Makima
Pennsylvania places was consistent with Dettomfather of Sumasar’'s daught€hiara.

Both complaints were irestigated by]NYPD James Conlon (“Detective Conlon”).
According to Detective Conlon’s deposition testimony, after the NYPD exlibalggossible
investigative avenues for the alleged robberies and found nothing, they closesethe ca

B. The Reported Robberies to theNCPD

1. The First Reported Nassau CountyRobbery: Terrell Lovell

Approximately six months after his unsuccessful attempts to frame Sumasamies

she did not commit in Queens, Ramratagided tdry his hand in Nassau County. Ramrattan



began by recruiting Terrell Lovell (“Lovell’), a common friend of Ranaatand Mohanlal, to
report an armed robbery, telling Lovell that he would pay Lovell $20,000 to frames8ufoa
armed robbery On March 2, 201@,ovell contacted the Nassau County Police Departifierat
“NCPD”) via 911 at about 1:25 a.randreported that he had just been the victim of a robbery.
After the call, Detective Charles and DeteetBershad responded to the scene and interviewed
Lovell.

In Lovell’'s sworn statement, he stated that he was pulled over by a black mate and a
Indian female driving a charcegley Cherokeeavith partial gold rims and tints as well as a partial
plate“NY AJD.” Lovell averred thaboth individualsvere wearig bullet-proof vests and had
shields hanging from chains around their necks. Hestddedthat the female had a gimher
hand. According to Lovell, the female told him to get out of his car and robbed him.

On March 2, 201Metective Charles contacted th¥PD’s 101Precinct and thBlYPD
Robbery Squad for similar cases within New York CiDetective Charles was referred to the
Internal Affairs Unit, where she spoke with Detective Conlon. Detective Cordtedtiat New
York City had two similar cases in September 2009 around the same time of 1:08 a.m.
addition, on March 3, 201 etectiveBershad telephoned Lovell and asked him to describe the
Jeep Cherokee further and, if possible, to search the interioette a picture that most
resembled the Jeep Cherokee used in the reported robbery. Lovell resporstedimmth a
picture of a Jeep @mnokee which, according to her, was very similar to the one used in the alleged

robbery.



2. The SecondReported Nassau County Robbery: Anonymous Caller

On May 2, 2010, an anonymous male, possibly Ramrattan himself, called the Fourth
Precinct at 3:50 a.nto report that he had just been stopbgtivo individuals posing as
undercover police officers in a Jeep Che®kn theFive Towns Shopping Center in North
Woodmere, Nassau Countide described the female as Indian with a ponytail dressed all in
black with a vest, holstegunand a étective badge displayed around her nedk also reported
that there was a black male dressed somewhat the same. The anonymous calleatsketecbs
patted down at gunpoint, but nothing was taken.iddetified theJeep Cherokee as gold and
bearing Florida license plate number “839NEK he caller refusetb identify himself or give
his location.

DetectiveCharles investigated the Florida license plate “839NEK” and found it was
registered to Lalanee Sumasar, Sumasar’s sister living in Orlanddai-land that Seemona
Sumasar’s Far Rockaway addressslinked to it. In May 2010Sumasar was driving a Nissan
Maxima owned by Devon McDonald.

3. The Third Reported Nassau County Robbery: Luz Johnson

The last person enlisted by Ramratieas Luz Johnson (*Johnson”), who first met
Ramrattan in 1980 wheshe dated Ramrattan’s brothén. May 2010, Ramrattan, who knew the
manager of a GVS store in Brooklyn, New York, helped Johnson get a job at the store.

Ramrattan told Johnson he was having problems with Sumasar, that Sumasar lead charg
him with rape, and #it the case was going to trial. p@mised to pay her a few thousand dollars
if shewould report to the Nassau County Police that while she was driving, she was pulled over

by a female and two men who were impersonating palcewho were wearinggsts, badges



and guns.Ramrattan coached her on the plan. For examplighnson’s presence, Ramrattan
wrote some terms on aatthbook cover, includintbunshine staté,'839-NEK,” “FLA,” “Jeep
four-door,” and CHR.” Ramrattan told Johnson that “83®%&K" was the Florida license plate of
the Jeep Cherokee that Sumasar was driving.

On May 19, 2010, Johnson @ditheNCPDvia 911. Johnson reported that she had been
the victim of a robbery at about 1:25 a.m. while driving in Inwood, Nassau CobDetgtive
Nill responded to the location. At the scene, Johnson gave the matchletettiveNill and
told hm that she wrote #hlicense plate number and names on the matchbook. In a sworn
statement, she stated that she was pulled over by a two-toned brown Grand Cherokesdwith a
flashing light and Floridalpte number “839NEK.” She reported that a female, possibly Spanish
or Indian, wearing a bullet-proof vest with a shield around her neck, asked Johnson for her
registration and insurance card and told her to get out of the car. When she got ooapsher
saw a black male wearing the same style bpliebf vest and a shield around his nadth a
black handgun in a holster around his waist. According to Johnson, she was told to open her
trunk, and the female stole $1400.0@ash and miscellaneous iten$he reported thahére was
also a third person a black male- wearing a vest and shiel@he three individuals then
allegedlyfled the scene.

C. The Investigationinto the Reported Crimes

Johnson’s description of a Jeep Cherokee bearing Florida license plate “839NEK”
matched exactly with the vehicle and license plate provided by the anonymous tealencal
May 2, 2010.0n May 19, 2010Detective Charles filed a Request fddi&V Photo Image of

Lalanee Sumasar, the registered owner of the Jeep.



A May 19, 2010 ClaimSearch for insurance claims submitted by Lalanee &umas
identified one passenger involved in one incident as Chiara McDonald, whose addriestedvas
as Sumasas’ address ifrar Rockaway Detective Charlethenfiled aRequest foa DMV Photo
Imageof Seemona Sumasar and received a photograph of herJatetive Nill obtained DMV
photographs of five simildioking females and placed them in apack photaarray for
possible identification by Lovell and Johnson.

That same day, Detectiwll went to Lovell’s home to show him an array of six head-
shot photographs of females similar in appearance to Sumasar. Lovell knewwmasas
looked like because Ramrattan had previously shown him multiple photographs of Suneasar tak
in the past couple of years. Ramrattan also coached Lovell about what to say wioerhdhae
shown the photo array. Based on his prior knowledge of what Sumasar looked like, Lovell
positively identified Sumasar as the woman who robbed him and swore to this in writing.

The next day, on May 20, 2010, Detectives Nill and Charles drove to the GVS Store in
Brooklyn where Johnson worked and showed hes#énmeephoto array. Johnson recognized
Sumasar frona photograph that Ramrattan had previously shown her and from having seen
Sumasar briefly at the Golden Krust. In her second sworn statement, Johnson yositivel
identified Sumasar as the womaho robbed her on May 19, 2010.

Accordingto Defendants, on May 20, 201Detective Nillalsoshowed Johnson a
Mugshot Profile of Jerry Ramrattan, and a six-photo array of male head shodsnigcl
Ramrattan, whose name came up filditis computer search as living at Sumasar’s Far
Rockawayaddres. Detective Nill claims that Jotson denied recognizing him or anyone else in

the photo array. Plaintiffs dispute this statement, noting that in her depositiorotestiohnson



could not recall if the police officers ever showed her a photographnofeé®an or any male
suspects.

OnMay 21, 2010DetectiveNill ran a computer National Comprehensive Report Search
for Seemona Sumasarhe report revealed that she was owner of a residerfear Rockaway
that she had a recent address thend that hesister, Lalanee, was the registered owner of a
1999 Jeep Grand Cherokee, the same make and model as the vehicle used in the three reported
armed robberies.

D. Johnson’s False Report o& Car Break-In

In the late evening of May 20, 2010, or the early morning of May 21, 2010, Ramrattan
told Johnson he wanted her to call police a second time, thisromevhere Johnson lived in
Engelwood, New Jersey, and report that her car was brokerRatarattan ated it was because
he wanted to make sure the police actually arrested Sumasar

At 4:03 a.m. on May 21, 2010, Johnson placed a telephone call to the Engelwood Police
Department to report that her car was broken into and that her cousin, “Chris Johnson,’swho wa
in fact Ramrattan himself, was a witness to the bieakWhen the Engelwood Police arrived,
Johnson told them that she was woken up by her alarm on her vehicle going off. When she went
outside to check her vehicle, she saw a man open theéalber vehicle.As soon as the man saw
her, he got into the passenger side dfack Nissan Maximaith Pennsylvania plates “RR7031”
and took off with another party. Johnson stated to the Officer that nothing was taken from the
vehicle and there was no damage to the vehidgparently, Johnson told the police that when

she was robbed on May 19th, some mail with her sister’'s address on it and a spadeaksy ha
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been stolenwhich supposedly explained how the robbers had been able to trace JohNean t
Jersey on May 20th.

Later that day, DetectiveilNran the Pennsylvania license pldRR70K1” in a New York
City ticketing and accident report database that showed it belonging tkdadaan Maxima
and that the plate had been ticketed twice at an addrBsshimond Hill, Queens. In addition,
the report showed Seemona Sumasar was involved in an accident on September 6, 2005, using
this black Nissan Maxima with this license plate

E. Sumasar is Taken to the Police Station

On May 21, 2010, Police Officer Knatz arrived at the Golden Krust restaurant in
Richmond Hill, Queens, and was told by Detectives Nill and Charles that they had foand a
parked near the Golden Krust restaurant, a black Nissan Maxima, which tlexeteks used
in multiple robberies by people impersonating police officditse detectivesold Knatz that they
were looking to arrest the person who was driving that car, if the person did, igefiaict the car.
Hours later, Sumasar exited the restausanl got into thélack Nissan Maxima. At Detective
Charles and Nill's instruction, Police Officer Knatz mallSumasar over, and Detectives Charles
and Nill drove Sumasar to the police station.

F. Sumasar’s Interrogation by Detective Charles

At this point, the parties’ stories begin to diverge. Upon arrival at the pddittenst
Detective Charles read Sumasar her Miranda rights and interrogatedih@i00ré&.m. on May
22, 2014. According to Sumasar, the interrogation lasted for eight hours. Pls.” Rule 56.1

Counterstatement § 25. Detective Brady took notes of the interrogation.

11



It is undisputed that during the course of the interrogation, Sumasar disthessed
following items:(1) thatsheowned a residential building in Far Rockawaywaolevel house in
which she lived and rented out some rooms; (2) that she was owner of the Golden Kuustntesta
on Liberty Avenue; (3) that she did at one point own and drive a tan Jeep Grand Cherokee, which
was connected tiheMay 2, 2010 and May 19, 2010 robberies in which the victims identified the
license plate as Florida numb@B89-NEK,”; (4) that this Jeep Grand Cherokee \@asne point
registered to her sister, Lalanee, in Florida but was presently being dridemvi York by one of
her exboyfriends (5) that she had a current boyfriend named Devon McDotiedather of her
twelve yearold daughter, Chiara McDonald, and that Devon lived separatelynfeomearby in
Far Rockaway;®) that Devon owned the black Nissan Maxima with the Pennsylvania license
plate “RR70K1" she was driving that day and that Devon loaned her the car for the past two or
three weeks;7) that she had an éoyfriend name Jerry Ramrattan (“Ramrattan”) who used to
live in the basement of her housej} {{8at Ramattan pretended to be a New York City police
officer or detective;q) that Ramrattan had more than one gun, a bulletproof vest and a police
badge, which he kept in the basement and in the trunk of higftar.finishing taking notes
when the interrogation was conclud&sktectiveBrady gave his notes detective CharlesBoth
detectivegestified atheir depositionghat the notes were complet€harles Dep., dated Oct. 24,
2013 (“Charles Dep."at 169-71;Brady Dep., dated Dec. 16, 2013, at 51-52.

According to Sumasar, Detective Charles did not tell her anything td@aharges
against her, leaving her to guess why she had been arr&dsedRule 56.1 Counterstatement 3.
After several hourd)etective Charles finally indicated that Sumasar was suspected of

participating in aobbery. Id. Sumasar claims thatdm themomentshelearned that she was
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suspected of impersonating a police officer to commit armed robb&tEsadeit clear that she
believed Rymrattan was behind the incidentd. { 65. Sumasar told Detective Charles about
Ramrattan and the pendirgpe triaJ aboutRamrattan’s tendency to impersonate police officers
that shehad seen a bulletproof vestthetrunk of Ramrattan’s car; and thslte had seen
Ramrattan with a police 8id and gun on many occasiong. In fact, it is undisputed &t
Ramrattan operated a security company and portrayed himself as forrR€r 8w enforcement
on his company’s webpagekl. { 77. In addition, Detective Charles’s notes indicate that she
learned from the Queens DA'’s Office that “Jerry the Cop” portrayedelf as a detectived.

79, though she later testified that she could not recall learning this informeti§r85.

Detective Charlegestified that she was familiar with Ramrattan before the interrogation
as she had run his rap sheet the nmyyiefore. Charles Depat 320. The rap sheet revealed that
Ramrattan had four felony charges, including two violent and orarfiechargeld. at 323. It
also indicated that he had three convictions, including one felony and two misdemégnors.
According to Sumasar, she s#vat Detective Charles hadpicture of Ramrattan clipped to the
file she brought into the interrogatiofls.” Rule 56.1 Counterstatement § 4. Although she
repeatedly told Detective Ches that the only possible explanation for these charges was that
Ramrattan had set her up, Detective Charles allegeldl\sumasathat thechargesiad nothing
to do withRamrattan.ld. Y 34.

G. Sumasar’s Arrest

Following the interrogation, Sumasar was placed under arrest and chatyedyit
felonies, including two counts &obbery in the kst Degree, New ¥rk PenalLaw § 160.15(4);

two counts of @minal Use of aFirearm,PenalLaw § 265.09, two counts of {@rinal
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Impersonation in theifst Degree PenalLaw § 190.26; and two counts of Unlawfuléafing of a
BodyVest,PenalLaw 8§ 270.20 Sunasar waplaced in custodyarraigned irHempsteadDistrict
Court on $1 million bail and then brought to Nassau CoGuatyectonal Center in East Meadow,
New York.

H. The Investigation by the Nassau County DA'’s Office

Nassau County AssistaDistrict AttorneyJessia Cepriano(“ADA Cepriand)
prosecuted the case against Sumasaher depositionADA Ceprianotestifiedthat she never
spoke to Sumasar outside of the grand jury or the hearing process, and she neveawaudrer.
ADA CeprianaDep, dated Dec. 18, 2013ADA Cepriano Dep.”)at 24, 29. In this regard, she
relied “heavily” on Detectives Charlesd Nill. 1d. at 30. Detective Nill was her primary source
for information about the case, although she also relied on Detective Charles, wrepukshto
about the case at least fifteen timés. at 2425. In particular, she relied “exclusively” on
Detective Charles to provide her with information about the substance of hevgatern of
Sumasar, as Detective Ndld not participate in that procedsl. at 2425, 33. In that regard,
ADA Cepriano reviewed Detective Brady’'s notes of Detective Charles’s ievenf Sumasar
and spoke with Charles about Itl. at 9798. Although ADA Cepriano did not interview
Sumasar, shéid interview Johnson and Lovell and found them to be very credithlat 29-30.

1. Sumasar’s Financial Problems

Before ADA Cepriano presented the case to the grand jury, Detective Chifllesrtthat
Sumasar had begun the interview by expressing that she had financial problehzs bad t
business was not doing well. Charles Dep. at 183-85; Cepriano Dep. at 81-82,A0/99.

Ceprianathereafter received information about Sumadarancial problems from the detectives.

14



Cepriano Dep. at 101-0ADA Ceprianotestified that the fact that Sumasar was having financial
problems was “important because it was a gatemotive for the crimes id. at 103, but she

later acknowledged that this was not going to be the centerpiece of her caseSagaassar

rather it wasjust “another building block. Id. at 107.

According to Sumasar, she never disclaved she had any financipfoblems to
Detective Charleduring her interrogation. PIs.” Rule 56.1 Counterstatement $6&asar’'s
claim is supported bRetective Brady’s original notesdCharles’s additions)jeither of which
contain any reference to Sumasar’s allegfatements regarding financial problenid.  63.

2. Sumasar’s Alibi

Within one week of Sumasar’s arraignmeXxiDA Ceprianobecame aware that Sumasar
had an alibi defense that she was at the Mohegan Sun Casino in Connecticut on May 19, 2010, the
night Johnson claimed she was robbed by Sumasar and two m&DAr@eprianobegan
investigatingSumasar’s alibi Cepriano Dep. &4-35. According tcADA Cepriands testimony,
she found it “strange” that Sumasar had not mentioned her alibi whilg imerrogated by
Detective Charles; instead, Sumdsad mentioned another trip she took to the casino on a date
not relevant to the crimes for which she was being investigédedt 174-75. “[I]f she had
mentioned one casino visit, why not othe&[DJA Ceprianowondered.ld. at 176.

Detective Charles testified that during the May22linterrogation, she discussed the
dates of the reported crimes and asked Sumasar where she was two nights atpofhbeala
purported last robberyid. a 169-71. ADA Cepriano could ngpecifically recall if Detective
Charles told her that she discussed specific dates with Sunhésatr 168-69. Nonetheless,

when confronted with Detective Charles’s testimony, ADA Cepriano concedeléteadtive
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Charles mushave relayed such information to héd. at 170-72, 177. As ADA Cepriano

testified, “[1]f it's in the hearing, I'm sure [Detective Charles] told miedat asking Sumasar

about her whereabouts on May 19th]. at 171. ADA Ceprianoagreed that if Sumasar was

asked about her whereabouts on May 19th and did not mention her alibi at that time, that was a
“big problem.” Id. at 176 see alsad. at 177.

Sumasacontends, howevethatDetective Charles never told her the dates of the alleged
robberies ad never mentioned May 19th at all. Pls.” Rule 56.1 Counterstatement [ 35, 49.
Instead, Sumasar clairske did not learn the dates of the alleged crimes until her arraignment the
next day.Id. § 35 Sumasar’s claim is supported Dgtective Brady’'sontemporaneous iage
notes of the interrogations, which Detective Charles subsequently reviewed and found to be
completeas theymake no mention of the May 19th datd. Y 49.

Because the modus operandi of these reported crimes was distiretyeerg Indian
woman committing armed robberieshe NCPD detectives were investigating them as a linked
pattern.ld. 1 37 47. Thus, an alibi for one of the crimes would have been important evidence of
innocence for all of the crimedd.

ADA Cepriano’s investigationof Sumasar’s alibi defensecluded reviewindgime-
stampedphotographs taken at the Mohegan Sun Casino in Conndtiatutight, as well as
reviewing Sumasar’s cell phone records. Cepriano &8&h-40. Photographaken at the
casino that night revealed a woman whabBA Ceprianothought lookedike Sumasarbut the
photos were not dispositive evidendd. at 35, 122-23. €ll phonerecordsshowedhat
Sumasar’s cell was used in Connecticut about an hour antita hab hours after the time of the

robbery. Id. at 38. WhileADA Ceprianothought this evidence wadsorelevant, she did not
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think it was dispositiveit was conceivable that Sumasar committed the crime and drove to
Connecticut within that time frama, more likely, another individual had used her cell phone.
Id. at 3840. ADA Ceprianohad conversations with Detectives Charles and Nill about this
evidence; both believed that Sumasar had committed the crichet.4641. Lastly, ADA
Ceprianccontacted security personnel at the Mohegan Sun to see if there were any relevant
videos or other photographs but was told that everything had been détetad36.

3. Investigation into Ramrattan

ADA Ceprianoalso conducted an investigation into Ramrattan, including running his
phone records for two numbers she had for him; running Johnson and Lovell's phone records;
searching Ramrattan’s Facebook page; and examining potential connectragsnbieamrattan
andJohnson and Lovellld. at 4345. She also asked Johnson and Lovell whether they knew
Ramrattanand they replied they did nold. at 4445. ADA Ceprianowas aware that Ramrattan
held himself out as a police officer on his website where there wettags of him in police gear.
Id. at 4447, 53-54.

ADA Ceprianoasked Detectives Charles and Nill to conduct an investigation to determine
whether Ramrattan participated in the crimis.at 5360. She alsasked Detectives Charles
and Nill whether they had any prior interaction with Ramrattan, and they botbdrémdit they
had not.Id. at 4748. ADA Ceprianofurther testified that had either of the detectives had any
such interaction, such knowledge would “[a]bsolutely” be of interest tarkgbrery important.

Id. at 48 55. During ADA Cepriands investigation, however, she discovered that Detective
Charleshadin factpreviouslyinteractedvith Ramrattan wheDetective Charlew/as assigned a

hit-andrun case where he was the complainddt.at 6371, Charles Dep. at 290, 35-36. ADA
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Cepriano’s sense from looking at reports of this case was that Ramrastanvalsed in some
sort of scam, either for insurance money or to get the other person involved to pay. him off
Cepriano Dep at 65-66. When ADA Cepriano spoke with Detective Charles about therprior ca
accident casand Charles’s prior interaction WwiRamrattan, Detective Charles claimed #iet
had forgotterher past interamon with. Cepriano Dep. at 67-68. At her deposition, however,
Detective Charles admitted that she remembered Ramrattan’s “unique” name avitethats
name came up at the beginnwigSumasds investigationshehad recalledhat she had a prior
case with hn and pulled the file. Charles’ Dep. at 35-36.

It was ADA Cepriano’s understanding, based on Detectives Charles asdéjibrts of
their investigation into Ramrattan, that they both believed that Sumasar committathéee ¢
Pls.” Rule 56.1 Countet@ementf] 86. Although Detective Charles denies it, the other
investigating officers all testified that Detective Charles was the leadigetentthe caseld.
20-22. At her deposition,@ective Charles stated that she did not recall whether she investigated
Ramrattan after her interrogation. Charles Dep. at 297-98.

4. Sumasar’'s Demeanor

Before ADA Cepriangresented the case to the grand jigtective Charles told her that
Sumasar had an odd demeanor during the interrogation. Cepriano Dep. at 177-89. Detective
Charles described Sumasar astfemely @alm and unconcerned.fd. at 18586. ADA Cepriano
believed Detective Charles’s characterization faadi no reason to doubt hdd. at 184.
Sumasar’s alleged unconcerned attitude was “very peculiar’ to ADA Cepriandiabdlgeved

it was “indicative of someone wHwals capable of lying.”ld. at 183.
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Although ADA Cepriano did not specifically r@t Detective Charles relaying to her that
Sumasawas unconcerneabout her daughter during the interrogatidnat 185, 188at the
grand jury hearing, ADA Cepriano questaaiDetective Charles about Sumasar’'s demeanor
during the interrogation; Detee& Charles responded that Sumasar was unconcerned, stern, and
“she never seemed to be concerned about where her child \daat’178. At the time of the
interrogation, Sumasar was a single mother living with her twgbaeold daughter, Chiara.

Pls.” Rule 56.1 Counterstatement  52.

According to SumasaBbetective Charles’s representations about her demeanor during the
interrogation were untrue. For example, Sumasar claimsltiniaig the interrogation, she asked
Detective Charles many times to spéa her daughter, but Detective Charles refuddd 54.

In addition, he morning after Detective Charles’s interrogation, NYPD Detective Valle
interviewed Sumasar and described her as a “mess” because she wasccnyuap. Pls.” Ex. 24
at 111, 114, 123-25

l. Sumasar’sindictment in both Queens and Nassau County

In June 2010ADA Ceprianopresented Sumasar’s case to a grand jury, at wimeh
Lovell testified that Sumasar and otheobbed him on March 2, 2010. Johnson alstified at
the same grand jury that Sumasar and others had robbed her on May 1% @@H8ar also
testified at the grand jury.

On June 21, 2010, a Nassau County grand jury indicted Sufoafiae crimes of
Robbery in thd=irst Degreetwo counts; Robéry in theSecond Degree, two counts; Robbery in
theThird Degree, two conts; Grand Larceny in the Fourth Degree, two counts; Petit Larceny,

two counts; Criminal Use of a Firearm in the First Degree, two counts; Criminatdonation in
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the First Degredgwo counts; and Unlawful Wearing of a Body Vest, two counts. In addition,
afterbeing arrested on May 21, 2010 by M@PD, Sumasar was also indicted in Queens County
based on Mohanlal’s allegations and charged with Robbery in the First D&gn@asar’s bail
was set at $1,000,000, which she could not post, anastenedncarcerated

J. Lovell and Johnson Identify Sumasar at a Lineup

On September 9, 2010, having already identified Sumasar from the photo armlly, Lov
and Johnsoreinforced theirdentificatiors of Sumasar after viewing a live-person lineup of
six females at the Nassau County Robbery Sguatinson signed a sworn statement under
penalty of perjury confirming her identification.

K. Sumasar’s Exoneation and Ramrattan’s Imprisonment

After Sumasar had been in jail for over six months, the Nassau County Distinictiets
Office reeived a tip from an informant that Ramrattan was framing Sumasar for the police
impersonation robberied ovell and Johnson were asked to come into the District Attorney’s
Office to discuss the case. In separate interviews, they both confessed @mblgut the
robberies, the photarrayand lineupdentifications ofSumasar, anddmittedthat the robberies
they reportedvere part of a conspiracy engineered by Ramrattan in order to frame Sumasar.
Lovell and Johnson &rearrested, pled guilty to perjury, and was sentenced to six months in jail
plus probation for four yeardn addition Rajive Mohanlal was arrestéy theNYPD and
charged withperjury, conspiracy, tampering with a witness, and falsely reporting ateiric
based on his allegations that Sumasar robbed him on September 15586t8%sar was released
from Nassau County Correctional Center on December 2, 2010, and her indictment waedismis

on January 11, 201IRamrattan was subsequently tried in state anadtconvicted of Rpe in
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theFirst Degree Perjury in the Kst Degree, and ampering with aVitness in thél'hird Degree
He was sentared to a term of 32 years in prison.
Ii. Procedural Background

Plaintiffs commenced this action on December 1, 28¢ainst théNassau County
Defendants, as well as against the City of New York and New York City idetecJohn Conlon
and Marisa Valledollectively, the “City Defendants’) The complaint asserts eight causes of
action: (1) false arrest and malicious prosecution in violation dfdieth Amendment;
(2) a deprivation of due process in violation of the Feemth Amendment; (3) interfereewith
Plaintiffs’ family relationships in violation of the First and Fourteenth Amemdn(4) a civil
rights conspiracy in violation of Section 19§3) false arrest and malicious prosecution
violation of New York law; (6) intentional, recklessdamegligent infliction of emotional
distress; (7) negligence; and (8) a respondent superior claim against the Xty &fork and
Nassau County. Both sets of Defendants filed motiomssmiss the Complaint pursuantRale
12(b)(6) By Order dated Jamary 18, 2013, District Judge Wexler denied both motions. That
same day, the parties consented to conduct this case before a MagistraterJaitiparposes,
and the case was reassigned to Magistrate Judge Boyle. DE 40.

Plaintiffs thereafter settled their claims with the City Defenda®ts.April 5, 2013,
Plaintiffs filed two stipulations dismisg all claims against th€ity Defendants DE 43, 44.
The stipulatios wereso ordered by the Court on April 8, 2013.

On July 19, 2013, the case was reassigned to the undersigned. On August 3, 2015, the
Nassau County Defendants filed the instant motion for summary judgment. rin thei

Memorandum of Law in Opposition to Defendants’ Motion for Summary JudgRkmtiffs
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voluntarily dismiss altlaims against Detectivi@ershadDetectiveBrady, DetectiveNill and
Police Officer Michael Knatz In addition, Plaintiffs voluntarily dismiss Count IV of the
complaint,which asserts a claim faonspiracy under Section 1983. Accordingly, these claims
are hereby dismissed. The only remaining claims are Colihtsnd V-VIII against defendants
Nassau County and Detective Charles

DISCUSSION
l. Standard of Review

Federal Rule of Civil Procedure 56(a) provides that a “court ghaatt summary judgment
if the movant shows that there is no genuine dispute as to any material fact aro/éme is
entitled to judgment as a matter of lawFed. R. Civ. P. 56(a)The moving party bears the initial
burden of establishing the absewt@ny genuine issue of material fa8ee Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 256 (198@}olcomb v. lona Col).521 F.3d 130, 137 (2d Cir. 2008).
To determine whether the moving party has satisfied this burden, the Court isdaquirewthe
evidence and all factual inferences arising from that evidence in the loghfavorable to the
non-moving party.Doro v. Sheet Metal Workers’ Int'l Ass498 F.3d 152, 155 (2d Cir. 2007);
Woodman v. WWORY, Inc, 411 F.3d 69, 75 (2d Cir. 2005).

Where the movant shows a prima facie entitlement to summary judgment, “the burden
shifts to the nonmovant to point to record evidence creating a genuine issue dlrfaadeti
Salahuddin v. Goord467 F.3d 263, 273 (2d Cir. 2006). “[T]he nonmovant cannot rest on
allegations in the pleadings and must point to specific evidence in the record tesdanrglén
on summary judgment.id.; see McPherson v. N.Y.C. Dep’t of EqQu57 F.3d 211, 215 n.4 (2d

Cir. 2006) (“[S]peculation alone is insufficietat defeat a motion for summary judgment.”);
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Byrnie v. Town of Cromwell, Bd. of Edu243 F.3d 93, 101 (2d Cir. 2001) (“Even where facts
are disputed, in order to defeat summary judgment, the non-moving party must offgn enou
evidence to enable a reasolegjory to retirn a verdict in its favor.”) Summary judgment is
mandated if the non-moving party fails to make a showing sufficient to estdigislistence of
an element essential to that party’s case and on which that party will beardée blipoof at
trial. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986&ee Dobbs v. Dobbslo. 06€CV-6104,
2008 WL 3843528, at *5 (S.D.N.Y. Aug. 14, 2008) (“The Court’s goal should be to isolate and
dispose of factually unsupported claims.”) (internal quotation marks omitted).

With the foregoing principles in mind, the Court now turns to an analysis of R&intif
claims.
. Analysis

As noted above, seven causes of action remain against defendants Nassau County and
Detective Charles only. The Court will address the parties’ argumeihts arder in which they
are raised in the briefs.

A. Sumasatrs Due Process Claims

Count Il asserts that Defendants deliberately fabricated inculpatosne@dgainst
Sumasar, thereby depriving her of her due process rights under the Fourteenth Amhendme
The constitutional right to due process is violated when police officexsde false or misleading
informationto a court or prosecutor for use in criminal proceedir@eBermudez v. City of New
York 790 F.3d 368, 376 (2d Cir. 2015) (finding that fact issues precluded summary judgment on
plaintiff’'s due process claim against detectives for providing misleading information &cptos

regarding identification procedures used to implicate plaintiff ite st@minal proceedings);
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Zahrey v. Coffey221 F.3d 342, 344 (2d Cir. 2000}t is firmly established that a constitutional
right exists not to be deprived of liberty on the basis of false evidence fabrigaegbliernment
officer.”); Ricciuti v. N.Y.C. Transit Authl24 F.3d 123, 130 (2d Cir. 1997When a police
officer creates false inforrtian likely to influence a jury’s decision and forwards that
information to prosecutors, he violatbe accused’ constitutional right to a fair trial, and the
harm occasioned by such an unconscionable action is redressable in an action fos danege
42 U.S.C. §1983.1

In addition, a due process violatiomdy also arise where the police or prosecutors
withhold material exculpatory or impeaching evidence from a defend#uetlatter theory of
liability is essentially a civil claim seeking damages for a Brady violdtiémppiano v. City of
New YorkNo. 15-260-cv, 2016 WL 860255; F. App’x ---, at *1 (2d Cir. Mar. 7, 2016) (citing
Bermudez790 F.3cat 376 n.4) (“Police officers can be held liable Brady due process
violations under 8§ 1983 if they withhold exculpatory evidence from prosecujors.”)

In Bermudezthe plaintiffasserted severdle process claims against the investigating
police officers undeBection1983, alleging that they used unconstitutionally suggestive
identification procedures and that they coerced witnesses. 790 F.3d dt@aistrict court
granted summary judgment for the officers, finding that'prosecutor’s independent decision to
bring charges was an intervening cause that cut off liability. The district court determined
that the prosecutor could not have measledby the officerdbecause he participated in the

investigationand had interviewed all of the witnesses who had viewed the lindugt 375.

! A plaintiff may bring a due process claim even if he or she was not actigdly $ee Riciti,
124 F.3d at 127 (finding questions of fact on plaintiff’'s due process claim where shange
dismissed before trialpouglas v. City of New Yark95 F. Supp. 2d 333, 346 (S.D.N.Y. 2009)
(“The Second Circuit has permitted a claim under § 1983 for violation of the right toraafao t
proceed even where no trial took plagéciting Ricciuti).
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The Second Circuit reversdhding that even though the prosecutor had performed his
own investigation, a reasonable jury could still find that that his decision to prosesite
proximately caused by the officers’ condutd. Specifically, “ajury could find thafthe
officers] alleged failure to infornjthe prosecutor] about problems in the initial questioning of
these witnesses could have prevented [the prosecutor] from making an informed decision about
the reliability of that evidence Id. at 376. For example, because hasvmisinformed, the
prosecutor fhight have been led to conclude, incorrectly, that any defects in the witnesses'
identifications were minor matters and for that reason could be ighadieckdat 375.

Alternatively, once the witnesses adopted a false &@sgd on the suggestive identification
procedure or the officers’ coerciorthéy might very well have decided to stick with that story (or
become convinced that it was true), and for that reason have misinformed the ABDAavhe
subsequently questioneceth” Id. at 375-76. Thus, the Second Circuit held that “a jury could
find that[the officers]remained a proximate cause of the deprivatidihef plaintiff's] due

process rights.ld. at 376.

Here, Plaintiff asserts th#tere are genuine issuesnoéterialfact as to whether Detective
Charles fabricated four specific types of eviderftgfalse evidence undermining Sumaséart®
alibi; (2) false evidence indicatirtgat Sumasanad a criminal personality; (3) false evidence that
Sumasahad admittd to a financial motive for the crime; and (4) false evidence that Detective
Charles had investigated Sumasan® explanation that Ramrattan was framing her and had
discovered it to be baseless. The Cagrees anfinds thatthere is sufficient evidender a jury
to find that ADA Cepriano’s decisiomaking process was tainted by misleading or false

information provided by Detective Charles.
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For exampleADA Cepriano testified that she never spoke to Sumasar outside of the
grand jury or the hearing process, and she never interviewed her. Thus, sheckisdety on
Detective Charles to provide her with information about the substance of Ret€btrles’s
interrogation ofSumasar.Detective Charles testified that during her interrogation hslae
specifically asked Sumasar where she had been two nights eaHenight of the last purported
robbery. ADA Cepriano testified that she thought it was suspiciouStimaasahad been
specifically asked about this date, getmaarnever mentioned going to the Mohegan Sun
Casino on that date. Instead, Sumasar had mentioned antearlie the casino. Detective
Charles’s testimony, however, is contradicted by both Sumasar’s test{thahghe wasever
asked about that date) and Detectivedgignotes of the interrogation (which make no reference
to that specific date). If Sumasar’s testimony is credited, a jury coulthid@DA Cepriano
discounted Sumasar’s alibi based alsé¢ informatia provided by Detective Charles and that this
misinformation tainted her decisiaa bring charges

In addition, Detective Charles told ADA Cepriano that Sumasar had a very oddram
during the interrogation in th&umasawas extremely calm and unconcerned. ADA Cepriano
testified that she had no reason to question Detective Charles’s charactenzhich she found
to be \ery peculiar andhdicative of someone wheascapable of lying.There is evidence in the
record,however, including the testimony of Sumasar and NYPD Detective Valle, which
contradicts Detective Charles’s assessment of Sumasar’'s demeanor.

Similarly, Detective Charles told ADA Cepriano that during her interrogation, Sumasar
expressed that she haddncial problems, and her business was not doing well. ADA Cepriano

testified that she believed that Sumasar’s financial problems were impatanise they
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supplied a potential motive for the crimeéSumasar denies making these statements, and
Detectve Brady’s notes include no reference to this alleged admission.

Lastly, there is evidence in the record supporting the fact that Detective Charles falsely
reported to ADA Cepriano that she had investigated Ramrattan’s role in thel @feges and
hadruled out his participationADA Cepriano testified that she asked Detectives Charles to
conduct an investigation to determine whether Ramrattan participated in the, @amdéetective
Charles reported back that she believed that Sumasar was ditilter deposition, however, and
despite the testimony from her colleagues that she was the lead invesbgétative Charles
stated that she had no recollection as to whether she investigated RamrattaflxA &lepriano
also asked Detective Charlebethershehad any prior interaction with Ramrattan, @&wetective
Charledalselyreplied thashe had notdespite the fact thahehad previouslypeenassigned a
suspicious hiandrun case where Ramrattaras the complainant. At her deposition, however,
Detective Charles admitted that she remembered Ramrattan’s “unique” name avitethats
name came up at the beginning of Sumasar’s investigation, she had recalled hiaat slpeior
case with him and pulled the filéndeed, when she walked into the interrogation room, she had
Ramrattan’s file with her.

Although these discrepancies may not constiverwhelming evidence of liaication
whenviewing the record as a whole, they are enough to raise genuine issuesral zat.

Based orthis record, a reasonable jury could find that Detective Charles provided ADAaGepri
with false or misleading informatiomesulting in the tainting of ADA Ceprianaisvestigation

In support of their motion, Defendants urge the Court to consider the overwhelming

undisputed evidence which supported Sumasar’s arrest and indictment, including the sworn
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statements by Lovell and Johnson; their photo pack identification of Sumasasytbm
identification of Sumasar at a live lnug; and their sworn testimony before the grand jury that
Sumasar had robbed them at gunpbifitefendants alsargue that Sumasar’s due process claims
must fail becauskased on this evidence, there was probedleseo indict her. The Second
Circuit has squarely rejected this argument:

Each of the defendants insists that so long as there was probable cause for
Alfred Ricciuti's arrest- independent of the allegedly fabricated evidence

the fabrication of evidence is legally irrelevarih essence, they argue that

as longas the arrest complied with the Fourth Amendment, the Ricciutis can
have no claim for posdfrest fabrication of evidence against them.

This argument- an ill-conceived attempt to erect a legal barricade to shield
police officials from liability-- is built on the most fragile of foundations; it

Is based on an incorrect analysis of the law and at the same time betrays a
grave misunderstanding of those responsibilities which the police must have
toward the citizenry in an open and free socidijo arres, no matter how

lawful or objectively reasonable, gives an arresting officer or hisviell
officers license to deliberately manufacture false evidence against an
arrestee.. .[A] police officets fabrication and forwarding to prosecutors of
known false evidence works an unacceptable “corruption of thedeetking
function of the trial process.”

Ricciuti, 124 F.3d at 129-3@ee also BermudeZ90 F.3d at 376 n.5[{]he absence of probable
cause is not an element of a due process ¢laim.
Accordindy, Defendants’ motion for summary judgment on Count Il of the complaint,

viz. Sumasar’s due process claims, is denied.

2 Sumasaron the other hand, urges the Court to recognize all of the red flags DetectivesCharle
ignored, including that Ramrattan had been impersonating a police officeratnaatfan had
easily verifiable connections with the fake victims; and that Lowell hatbaconviction for
making a false repodf a crime. SeePeople vRamrattan No. 882/09 SentencingHearing (Jan.
4, 2012), Pls.” Ex. 17 (“[T]he Nassau County police officers who were charged with intiagtiga
the allegations against Miss Sumasaredra blind eye and a deaf ear to her protests that it was
the defendant, Jerry Ramrattan, who was in fact behind these false alleQations.
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B. Sumasars Claims of Malicious Prosecutionand False Arrest

Count | asserts a claim for malicious prosecuéind false arresh violation of the Fourth
Amendment. Count V asserts these claims under New YorkTlaevCourt will address each
claim in turn.

1. Malicious Prosecution

Under Section 1983, in order to prevail on a malicious prosecution cliphaihtiff must
show a violation of his rights under the Fourth Amendment and must establish the etdraents
malicious prosecution claim under state lawlanganiello v. City of New York12 F.3d 149,
160-61 (2d Cir2010) (internal citations omittedsumasar’s sbmonth detention undoubtedly
gualifies as a posarraignment seizure under the Fourth Amendm8&et Jocks v. Tavernj&316
F.3d 128, 136 (2d Cir. 2003). Under New York law, however, Sumasar must ftptec'
initiation or continuation of a criminal proceeding against plaintiff; (2) terminaifdhe
proceeding in plaintiff's favor; (3) lack of probable cause for commencingrtezeding; and
(4) actual malie as a motivation for defendant’s actidnManganiellg 612 F.3d at 161
(citations and internal quiation marks omitted) The first two elements are not in dispute here.

“[T]he existence of probable cause is a complete defense to a claim of malicious
prosecution in New York,id. at 161-62 (quotingavino v. City of New YqrB31 F.3d 63, 72 (2d
Cir. 2003)), and ‘indictment by a grand jury creates a presumption of probable calise,’
(quotingSaving 331 F.3d at 72). “That presumption may be rebutted tylgvidence that the
indictment was procured by “fraud, perjury, the suppression of evidence or otherqoolauct
undertaken in bad faith”” 1d. (quotingSaving 331 F.3d at 72 (quotingolon v. City of New

York 60 N.Y.2d 78, 83 (1983) “Where there is some indication in the police records that, as to
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a fact crucial to the existencembbable cause, the arresting officers may Haein order to
secure an indictment,” and jury could reasonably find that the indictment was secured through
bad faith or perjury,” the presumption of probable cause created by the indictmeo¢ may
overcomé€. Id. (quotingBoyd v. City of New Yor836 F.3d 72, 77 (2d Cir. 2003))Like a
prosecutor’'s knowing use of false evidence to obtain a tainted conviction, a pobeg offi
fabrication and forwarding to prosecutors of known false evidence works an unacceptable
“corruption of the truth-seeking function of the trial processld. (quotingRicciuti, 124 F.3dat
130 (quotingJnited States v. Agurd27 U.S. 97, 104 (1979))

As set forth in Point | above, a jury could find that Detective Charles engagadh
misconduct. For example, a reasonable jury could find that Detective Chaddgdamake a
complete and full statement of facts to ADA Cepriano, misrepresentatsified evidenceor
otherwise acted in bad faith. A jury could also find that Detective Charles failedestigate
Ramrattan’s role in the incidents, including his connections to the fake victtas.Lowth v.
Town of Cheektowag8&2 F.3d 563, 571 (2d Cir. 1996){fe New York Court ofAppeals has
noted that ‘the failure to make a further inquiry when a reasonable person would have done so
may be evidence of lack of probable catiséjuoting Colon 60 N.Y.2d at 82).

In addition, the Court findthat there is sufficient evidence in the record to permit an
inference that Detective Charles proceeded against Sumasar with rraiste’ [a] lack of
probable cause generallgeates an inference of malice.Manganiellg 612 F.3d at 163 (quoting
Boyd 336 F.3d at 78). Second, “malice may be shown by proving that the prosecution
complained of was undertaken from improper or wrongful motives, or in reckless disoétjae

rights of the plaintiff” 1d. (quotingPinsky v. Duncan/9 F.3d 306, 3 (2d Cir.1996). Here,
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malice can be inferred in light of the evidence that Detective Ch@jlésld ADA Cepriano that
she did not have any prior interaction with Ramrattespite the fact that she h##) claimed
she asked Sumasar crucial questi@garding her whereabouts on the night of the last reported
robbery, questions which Sumasar denies being asked and are not reflected ivelixady’s
notes; (3) claims Sumasar told her she had financial problems, which Sumasaaxié msasot
reflected in Detective Brady's notegt)(was unableéo recall whether shiead even investigated
Ramrattan despite evidence that shed@tk so and was the lead investigator on the case; and
(5) failed to adequately investigate Ramrattan and his connections tktheiédims.
Accordingly, Defendantgnotion for summary judgment is denied with regard to Sumasar’s
malicious prosecution claim.
2. False Arrest

The elements of a false arrest claim under Section 1983 are substantiadiynéassthe
elements under New York State law: Plaintiff must show that “the defendant insdiytion
confined him without his consent and without justificatiodVeyant v. OkstlO1 F.3d 845, 852
(2d Cir.1996). Under both Section 1983 and New York State law, “the existence of probable
cause is an absolute defense to a false arrest cldmegly v. Couchd39 F.3d 149, 151-52 (2d
Cir. 2006) see also Simpson v. City of New Ya1%3 F.3d 259, 265 (2d Cir. 2019n
determining whether probable cause existed to support an arrest, the coud€istingse facts
available to the officer at the time of arrest and immediately befbendrenders itglecision
based on the “tatity of the circumstances.Simpson793 F.3d at 265 (citation and internal

guotation marks omitted).
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Defendants maintain that Sumasar’s false arrest claim should be dismisses# becau
Detective Charles had probable cause to arrest Sunfsamtiffs summarily respond by
asserting thdfflor the same reasons that Defendants lacked probable cause to prosecute,
Defendants lacked probable cause to arrest Ms. Sumasar for the series of Intzeressrthat
never took place.” Pls.” Mem. of Law at 28 n.13. The Cdisdgrees. Prior to Sumasar’s arrest,
both Johnson and Lovell provided swaerotim statements about the alleged robberies eaath
independentlydentified Sumasdrom a photo array and signed sworn statements that she was
the woman who rdiled them See Stansbury v. Wertmai21 F.3d 84, 91 (2d Cir. 2013)

(“[A] bsent circumstances that raise doubts as to the tsctienacity, a victim’s identification is
typically sufficient to provide probable cause.”) (quotBigger v. Fulton Cnty. Sheri63 F.3d

110, 119 (2d Cir. 1995))At this point inthe investigationthere was no evidence that Ramrattan
may have framed Sumasar, dbetective Chares had no reason to question the truthfulness of the
witnesses.Although Plaintiffsargue that Detective Charles ignored red flagsich as the fact
that the second reported Nassau County crime was reported by an anonymousoatlerse

not to call 911 and refused to give his identity or that the security guard on duty thatatiegtht
that hehadobserved nothing suspicious and the security videos showed no ciiojece a

police officer has a reasonable basis for believing there is probable lsaus&ot required to
explore and eliminate every theoretically plausible claim of innocence before naakargest.”
Ricciuti, 124 F.3d at 128. It is true that Lowell had a prior conviction for making a false oéport
a crime. Nonetheless, because “probable cause does not require an officer torbthaertai
subsequent prosecution of thieestee will be successfuilt is . . . of no consequence that a

more thorough or more probing investigation might have cast doubt upon the situation.”
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Fabrikant v. French691 F.3d 193, 214-215 (2d Cir. 2012) (citation and internal quotation marks
omitted). Looking at the totality of the circumstanctse Court finds thaSumasar has failed to
produce evidence from whi@hreasonable juror could infer that Detective Charles lacked a
reasonable basis for believing that there pradablecause to arrest Sumasar. To the extent the
Firstand Fifth Countsssert a claim for false arrestder Section 1983 and New York law,
respectively, these claims are dismissed.
C. Absolute Immunity
Defendants argue that they amitled to absolute imunity undeiRehberg v. PaulkL32

S. Ct. 1497 (2012). IRehbergthe Supreme Court “announced the bright line rule that a grand
jury witness, including a law enforcement officer, ‘has absolute immurity &ny § 1983 claim
based on the witnesgstimay,” even if that testimony is perjurioisCoggins v. Buonora/76
F.3d 108, 112 (2d Cir. 2015) (quotiRghberg 132 S. Ct. at 1506)Rehberghowever, did not
foreclose liabilitywhen a Section 1983 plaintiff alleges that an officer engaged iofagurt
misconducin addition tocommitting perjurybefore thegrand jury. InCoggins the Second
Circuit addressedhatissue as follows:

When a police officer claims absolute immunity for his grand jury testimony

underRehberg the court should dermine whether the plaintiff camake

out the elements of his § 1983 claim without resorting to the grand jury

testimony. If the claim exists independently of the grand jury testimony, it is

not “based on” that testimony, as that term is usddehberg. Id. at 1506.

Conversely, if the claim requires the grand jury testimony, the defendant

enjoys absolute immunity undBehberg
Id. at 113.

Here, Plaintiffs have submitted eviderfoem which a juror could infer that Detective

Charles engaged in out-of-court misconduct sufficient to suppara&ars Section 1983 claims
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independent oDetective Charlés grand jury testimony Accordingly, the Court finds that
Defendants are not entitled to absolute immunity.

D. Qualified Immunity

“A government official sued in his individual capacity is entitled to qualified immunit
(1) if the conduct attributed to him was not prohibited by federal law, or (2) whereotiduct
was so prohibited, if the plaintiff's right not to be subjected to such conduct by timelaefevas
not clearly established at the time it occurred, or (3) if the defeisdaction was objective][ly]
legal[ly] reasonable[ ] . .in light of the legal rules that were clearly established at the time it was
taken.” Manganidio, 612 F.3d at 164 (internal citations and quotation marks omitt&dhether
a defendant officés conduct was objectively reasonable is a mixed question of law and Fet.
factfinder must determine any disputed material facts, and on the basesfatts permissibly
found, the court must decide whether it was objectively reasonable for the offiedietee lthat
his conduct did not violate a clearly established right, i.e., whether officers ohadée
competence could disagree as to the lavdss of such conductld. (citations and internal
guotation marks omitted).

For the reasons discussed above, there are genuine issues of material faced®ito wh
Detective Charles engaged in thesconduct alleged. Should a jury find that DetecGbarles
did misrepresent the evidence to the prosecutor, or knowingly failed to pass onlmateria
information, such conduct would constitute a violation of clearly established law, and no
objectively reasonable public official could have thought otherwise. Accordibgfgndants’

motion for summary judgment on the grounds of qualified immunity is denied at this time
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E. Right to Intimate Association

Count Il asserts a claim for interference with family relationships that Sumasar’s six-
month imprisonment unconstitutionally interfered with her relationsftip her daughter Chiara.
Plaintiffs maintain that Detective Charles’s conduct was directed specifatdahg protected
relationship because she falsely told the grand jury that Sumasar appeacechn®tatbout her
daughter, despite hearing Sumasar’s repeated pleas for an opportunity to calghesrdduring
the interrogation.In addition, Plaintiffs urgéhatthe extent of the interference was significant:
Chiara lost her primary caregiviar over six months.

“Family members have, in general terms, a substantive right under the Due Placess
to remain together without the coercive interference of the awesome power atéhieAtthony
v. City of New York339 F.3d 129, 142 (2d Cir. 2003) (citations and internal quotatiorsmark
omitted)? In order to prevail on their claim, Plaintiffs must demonstrate thats$kparation was
“so shocking, arbitrary, and egregious that the Due Process Clause would not count@&vamce
were it accompaied by full procedural protection.ld. (citationand internal quotation marks
omitted). “It is not enough that the government actibedrrect or illadvised; it must be
‘conscienceshocking.” Cox v. Warwock Valley Cent. Sch. Di§b4 F.3d 267, 275 (quoting
Kaluczky v. City of White Plain§7 F.3d 202, 211 (2d Cir. 1995)). “Only the most egregious
official conduct can be said to be arbitrary in the constitutional sense and therefo
unconstitutional.” Id. (QuotingTenenbaum v. William493 F.3d 581, 600 (2d Cir. 1999)).

Defendants argue that their conduct in “simply pursuing a criminal investigaased on

highly credible, corroborative, sworn evidence by the alleged victims themmselvevas not so

*In the complaint, Plaintiffs base this claim in both the First and Fourteenthdknemts. The
parties briefs,however, only address the Fourteenth Amendment. Accordihigylaim will
be analyzed solely under the legal framework of the substantive due process right finend i
Fourteenth Amendment.
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shocking, arbitrary and egregiousasto violate the Due Process Clause.” Defs.” Merhaof
in Supp. at 33. The Court acknowledges that this is a high standard to meet. Nonethefess, g
the questions of fact surrounding Detective Charles’s conduct, Defendants’ motiomfoary
judgment on this claim is denied. The Court is not prepared to rule as a matter ot lagv tha
reasonable juror could find for Plaintiffs on this claim.

F. Plaintiffs’ State Law Claims

Defendants argue that the Court should decline to exercise supplejnesdaction over
the state law claims if it dismissthe federal claims. Because the Court deDefendants’
motion for summary judgment with regard to some of the federal claims, Defsndguest is
denied.

CONCLUSION

For the reasons stated akpDefendants’ motion for summary judgment is granted in part
anddeniedin part. The Court grants summary judgment with regard to Sumasar’s claims for
false arrest; Defendants’ motion is denied in all other respects. In adBiaamtjffs voluntarily
dismiss all claims against DetectiBershadDetectiveBrady, DetectiveNill and Police Officer
Michael Knatzas well as Count IV of the complaint. Accordingly, these claims are hereby
dismissed. The only remaining claims are Cournlsadnd V-VII aganst defendants Nassau
County and Detective Charleblowever, to the extent Counts | and V assert claims for false
arrest, they are dismissed.

OBJECTIONS
A copy of this Report and Recommendation is being served by the Court on all parties.

Any objectiongo this Report and Recommendation must be filed with the Clerk of the Court
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within 14 days. Failure to file objections within this period waives the right to appeBistrict
Court’s Order.See28 U.S.C. § 636 (b) (1); Fed. R. Civ. P. Y2agner &Wagner, LLP v.
Atkinson, Haskins, Nellis, Brittingham, Gladd & Carwile, P%26 F.3d 84, 92 (2d Cir. 2010);
Beverly v. Walker] 18 F.3d 900, 902 (2d Cir. 199Bavoie v. Merchants Bar®4 F.3d 52, 60
(2d Cir. 1996).

Dated:Central Islip, New York
March 28, 2016
/sl
Arlene R. Lindsay
United States Magistrate Judge
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