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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CHRISTOPHER BARELLA,

Plaintiff,
MEMORANDUM OF
-against DECISION AND ORDER
12-CV-0348 (ADS)(WDW)
VILLAGE OF FREEPORT and ANDREW
HARDWICK, as both Mayor and in his
individual capacity,

Defendans.

APPEARANCES:

Fugazy & Rooney LLP
Attorneys for the Plaintiff
126 Glen Street
Glen Cove, NY 11542
By: Amanda M. Fugazy, Esq.
Adam C. Weiss, Esq., Of Counsel

HarrisBeach PLLC
Attorneys for the Defendant Village of Freeport
The Omni
333 Earle Ovington Blvd., Suite 901
Uniondale, New York 11553

By: Keith M. Corbett, Esq., Of Counsel

Rivkin Radler, LLP
Attorneys for the Defendant Andrew Hardwick
EAB Plaza
Uniondale, NY 11556
By: Kenneth A. Novikoff, Esq.Of Counsel
SPATT, District Judge
On May 28, 2014, following a trial, the jury returned a verdict in favor of the Plaintiff
Christopher Baella (the “Plaintiff) against the Defendants Village of Freeport (the “Village

and its former Mayor, Andrew Hardwick (“Hardwick”)(collectively the “Defamts”) awarding
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him $150,000 in damages for loss of back pay, $1,000,000 for loss of future pay, and punitive
damages in the amount of $200,000 against Hardwick only. Presently pending before tthe Cour
are several posterdict motionsorought by the parties, described in more detail below, seeking
various forms of relief, including to set aside the verdict and for attorneas’ fe

By way of background, on January 25, 2012, the Risadmmenced this action
pursuant to Title VIl of the Civil Rights Act of 196d4s amendedi2 U.S.C. 88 2000et seq., 42
U.S.C. §1981, 42 U.S.C. § 1983, and the New York State Human Right&keeytive Law
8 290,et seq. (“NYSHRL"). The complaint Begedthatthe Village andHardwickfailed to
promote the Plaintiff to the position of Chief of Police, or another posititimn the Village
Police Departmenbn the basis of higdce/colot and national origin.The Plaintiff also
asserted thatluring Hardwick’s four years as Mayor of the Village, he systematicaikgdrand
promoted less qualified and lesperenced AfricarAmerican and hispanic employeager
more quadfied and more experienceadhite employees.

Previously, on August 25, 2011 etiPlaintiff filed a charge with the United States Equal
Employment OpportunitCommissionthe “EEOC”), alleging that he was discriminated against
and passed over for promotions as a result of his race, color, and national origin. bpathlis re
the Court notes that, in fact, an EEOC charge provides for separate causes dbact
discrimination based on race versus color.

On November 5, 2012, the Plaintiff filed an amended complaint. At various points
throughout the amended complaint, the Plaimtiffkes reference to “race/color” and “race
and/or color.” The Court notes thatdfgspite the legal distinction between the concepts, many
courts,[including the parties afmd timesthe Court in this case], conflate claims of racial and

color discriminatbn.” Salas v. Wisconsin Dep't of Corr., 05-C-399-C, 2006 WL 1049469, at *6




(W.D. Wis. Apr. 17, 2006)(citing Colorable Claims: The Continuing Significance of Color unde

Title VII Forty Years After Its Passage6 Berkeley J. Emp. & Lab. L. 435, 464 (2005)).

By letter dated December 24, 2013, the Plaintiff withdrew his Title VII claimsisiga
Hardwick.

On March 10, 2014, Hardwick moved, pursuant to Federal Rule of Civil Procedure
(“Fed. R. Civ. P.”) 56(a)for summary judgment dismissing the amended camphs against
him in his individual capacitgnly. That same day, the Village moved separafalysuant to
Fed. R. Civ. P. 12(b)(1)o dismisghe Plaintiff's state law claims against it for lack of subject
matter jurisdection and, pursuant to Fed. R. Civ. P. 56f@) summary judgment dismissing the
amended complat against it.

In the parties’ Rule 56.1 statementdile the national origin claims were still in the case,
the Plaintiff conceded that Baudez, the current Chief of Polige,“White” and “Hispanic.”
(Rule 56.1 Statement, at  50.) However, it does not appear that the Plaintiff conceded tha
Bermudez’s race, apposed to his skin color, wasite.

In their respective memorandasupport of their motions for summary judgment, the
Defendantanaintined that Bermudez’s race was wiatalthathis national origin \as
American. In his opposing memorandum of law, the Plaintiff, isirglesection devoted both to
his race and national origin claims, stated as follows: “Bermudez is Cuban-bornspaditl’
(Doc. 118, at 14.)

However, at no point did any of the parties expressly argue that this Court shauld trea
the Plaintiff’'s chims based on race and cadeparately.

On April 26, 2014, the Court granted in part and denied in part the motions for summary

judgment. In particular, the Court granted the motions as to the Plaintiff's ddases on



national origin discriminan and dismissed those claims. The Court denied the motions as to
the Plaintiff’'s claims based on race digunation. Finally, in tracking the parties’ briefs, the
Court did not directly address any claim basedhaePlaintiff'scolor as opposed to race.

Specifically, in its decretal paragraph, the Court stated as follows:

the Court grants the motions aghe Plaintiff's claims based on national origin

discrimination and dismisses those claim@gherwise the Court deniethe

Defendantsimotions for summary judgment.

(Memorandum and Order, at 33-34.)(emphasis added). Therefore, to the extent thé Plainti
brought any independent claims based on the color of the Plaintiff's skin, those claimeds
the Defendants’ motions for summary judgment.

In the fact and discussion sections of dleeision the Court noted that the Plaintiff
described Bermudez as‘Cubanborn, Hispanic” while the Defendants described him as a
“white latino male.”(Id. at 7.) At various points throughout the decision, the Court referred to
certain individuals, including the Plaintiff, as “non-Hispanic whites.” Howeaweloing so, the
Court did notcredit the Defendants’ latargument thahispanicis a type ofational origin as
opposed to race, for purposes of the digcrimination statuteskairly read, the Court was
referring to certain individuals’ gk color, ratherttan race, awhite. In any event, the Court did
not nor was it in a positiolo make any findings of faets to any individual’s race or skin color.

Ultimately, in denying the motion for summary judgment on the race discrimination
claims and granting theotion for summary judgment on the national origaims, the Court
assumegas a matter of laythathispanicis a type of race for purposes of the atiicrimination
statutesnotwithstanding how any individuadelf-identify their racein other contets. Indeed, in
finding that the Plaintiff raised a triable issue of fact as to whether Hardndekision to

promote Bermudez, and his concomitant failure to consider the Plaintiff for anjm&uarStaff



position, resulted from discrimination on the basis of race, the Court relied in part amcevide
indicating that Hardwick publicly referred to Bermudez as the “first Higp@hief of Police.”
To be sure, the Court found that “[t]o the extent the Defendants argba{aieither Hardwick
nor Bermudeperceived Bermudez to be a member of the minority group and that Bermudez had
the ‘same colocomplexion’as the Plaintiff . . his evidence simply raises factual disputes
appropriately reserved for a famder.” (1d. at 26)(emphasis added).

With regardto the Plaintiff’'s national origin claims, the Court noted as follows:

Aside from the fact that Bermudez was born in Cuba and the Plaintiff was born in

America, the Plaintiff fails to set forth any evidence of discrimination oouaxtc

of national origin. The Court also notes that Hardwick and the Plaintiff are both

American in nationality.
(Id. at 29.) Although the Court may have inartfully used the terms “national origih” a
“nationality” interchangeablyi is clear that the Court assumed that Cubas opposed to
hispanic — was a type of national origin.

In sum, for an analysis under the afiserimination statutes, the Court assumed as a
matter of law that Hispaniwas a type of racéWhat is clear is thatad the Court concludefyr
an anaysis under the antiscrimination statuteshatHispanic is a type of national origitihe
Court likelywould have permitted the national origin claims to proceedthe basis that a factual
guestion existed as to whether Hardwick promoted Bermudez tathrethe Plaintiff because
Bermudez was of anispanicnational origin.

On April 30, 2014, this case proceededfory trial The Court heard testimony from
twelve witnesses over a thraeek time period.Following five days of deliberation, therju
returned a verdict againsoth the Defendants for the sum of $150,000 in back pay damages,

$1,000,000 in front pay damages, and $200,000 in punitive damages as against Hardwick only.

Before reviewinghe testimoniahind documentargvidenceadduced athe trial, the Court will
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discusssome of the issues involved in the motiomEmine and the arguments made by counsel
in the openingtatements insofar as they are relevant to the pressitns before the Court.
The Court cites certailengthyexcepts of the recortb shed light on the litigating positions
taken by the parties

l. THE TRIAL

A. The Motionsin Limine

Prior to the trial, the Defendants moved for, among other magiteisder prdading the
Plaintiff from offering at the trial any evidencencerning anyationalorigin-based
terminations, retirements, hiring, and promotions in the Village during Hardweck'sas
Mayor. (Tr. 1920.) Portending disputes to comelardwick’s counsel notethe following:

They want to introduce evidence ofddanic employeesWell, that is out,
respectfully. This is a race caselhis is a case as to whether or not Mayor
Hardwick has a racial bias against Mr. Barrella on account of the fact that he was
White. Chief Bermudez is the person that they are pointing to [] say he is not
White and you h&dhim.

Well, the evidence is going to suggest that he is White. But the issue here is not
whether Mayor Hardwick favored Hispanics. So therefore to bring in Hispanics
as potential evidence of racial animus MWhite-Black case | think is improper.

And | don't believe that that is the subject of this lawsuit in light of your Honor's
summary judgment motionYou knocked out the national origin cagdispanic

is not a race Hispanic can be, according to the census and according to all
governmental documentation, those of Hispanic ethnicity can identify themselves
as White or they can identify themselves as bladispanicis not an identifiable

race.

Now, the evidenc@s] going to suggest from our side that, and it hasn't been
disputed, that Chief B[e]rmudez identifies as White. Your Honor decided in the
summary judgment motion that the perception of Mr. Bermudez and Mr.
Hardwick as to whether he is White is a subject for the jury.

While | may respectfly disagree with that, | understand what the position is of
the court and | understand that it is now a jury question as to whether or not
Hardwick and Bermudez perceived themselves to be Whitkey agree, we

win. If they don't agree, then we gethe next level of thiMcDonnell Douglas




analysis. Whether or not a Hispanic was hired or not is irrelevant from our
standpoint.

(Tr. at 2526.)
In this same vein, the Village’s counsel argued as follows:
This case is a very simple case, in my myar Honor. It comes down to two
people. Two peopleFormer Mayor Hardwick Christopher Barrella. That's it.
And | believe when the court sees Miguel Bermudez and he is here, | think you
will see that Mayor Hardwick actually did appoint a White mala position of
chief of police and | don't think the plaintiff will be able to overcome that fact. |
don't believe they will meet their burden.
(Tr. at 30.) Similarly, in reference to potential evidence regarding Hek&antroduction of
Bermudez as “the first Hispanic Chief of Police” of the Village, Hardwick’sixselargued as

follows:

in light of your Honor's decision, the fact that the statement was even made and
made reference to Hispanic is now, in our respectful opinion, off the table.

Now, this is not a Hispanic case anymore. This is a White and Black case.

(Tr. at 37.)
In response to thDefendants’ arguments thaspanids a type of national origin

and that the evidence would show that Bermudez's race was, in fact, whitgithi&'B|

counsel argued as follows:

By referring to Chief Bermudez as Hispariand we respectfully disagree. |

mean, they are confusing the issue of skin color with race. | mean, this is a
guestion for the jury, but Hispanic is a race as far as I'm concerned. And this is
just a comment to show that the mayor's state of mind in making these decisions
was that he was taking into account the person's race because he was referring to
them in terms of their race.

(Tr. at 38.). The Court denied the Defendants’ matdimmine. (Tr. at 39.)



These arguments foreshadowedheies respective trial strategies, in particulbat of
the Defendants. In plain terms, the Defendants intended to argue that, aar @hteatt,
hispanicis not a type of race, but rather a type of national origin and therefore, argnato
the fact that Bermudez lBspanic would be irrelevant and prejudicial to the Defendants because
the national origin claims had been previously dismissed. In this regard, the Défenda
expressed their intention to introduce evidence that Bermudez’'s race was, in feet, whi

B. The Court's Opening Description of the Case

Prior to the openingtatements by counsahe Court briefly described the case to
the jury as follows

Very briefly, I can tell you thatite plaintiff,a lieutenant in the

Village of Freeport police departmeatleges that the Village of Freeport
and its former mayorindrew Hardwick, failed to promote him to

the position of Chief of Police or another command posiiibhin the
village police departmermin the basis of his race, beingmely the plaintiff
is a White Caucasian man and thayor is a Black AfricasAmerican man.
So that thalleged discrimination is by a Black Africakmerican

mayor against a White Ceasian police lieutenant.

On the other hand, for his part, former Mayor Hardwick contends that
he did not discriminate against thkintiff on the basis of race.

In addition, former Mayor Hardwick contends that he had legitimate,
nondiscriminatory reass for not appointing the plaintiff

to the position of Chief of Police.

Also, the Vilage of Freeport denies that it discriminated against
the plaintiff. The village alsasserts that it does not have any
employment policy ocustom that is either disaominatory or unconstitutional
or violated the law in any way.
(Tr. at 6768.) Thus, the Court made no referencelé@imsbased on skin color as opposed to

race.

C. The Openindtatemers

Of relevance here, inis opening statement,g@lPlaintiff's coursel stated afollows:



the evidence will show at the time the only people that were
being seriously considered for anytbése three chief positions were
Blacks and Hispanics.

Blacks and Hispanics also constituted 69 percent of altipaethires, 61
percent of fulltime hires. And on the flip side, Caucasians constituted 67
percent of those terminated or otherwise separated from their employment
with the village in norseasonal positions.

Now the defendants may also try to cloud the issue by confusing the concepts
of skin color and race. Skin color is not the issue here. Barrella and
Bermudez are both light-skinned. However, evidence will show that it was
Miguel Bermudes race, Hispanic, that played the motivating factohm t
mayor's decision to handpick him for that chief job.

(Tr. at 87, 90, 91.)
In the Village’s opening statement, the Village’s counsel statguertinent part:

Lo and behold, the person who does get promoted is Miguel Bermudez. And
unless my eyeseteive me, andnless I'm missing something, | think Miguel
Bermudez'skin color is actually whitethan Mr. Barrella's. There is no question
that if | asked you to describe one of them, | think we would all use the term
White. In fact, | think when pae officers— and you will see evidence of

in, actually call in instances of crime, thiey call ininstances of misconductei
generally refer to people &ghite or Black. I'm pretty confident that a sergeant at
the desk when he picks up the phone lagaks a caltoncerning Chief Bermudez,
they would describe him as White. | think we can all see here they're both White.
So the crux bthis whole case is that Mayor Hardwick discriminated against him
because of his race’et he promoted someone of s@me raceVery simple.

You have two White males, and one became chief, one didn't. | implore you to
find the racial animosity, thaference, it doesn't exist.

(Tr. at 9596, 100.)
Finally, in Hardwick’s opening statement, his counsel stated:

Mr. Bermudez is White. And if you don't believe your own eyes, you will hear
Mr. Bermudez when hiestifies that he is WhiteMerely because you have a

9



Hispanic or Latino surname doesn't make you non-Winte.Bermudez will

testify that he is WhiteMr. Hardwickwill testify that in the 30 or 35 years that

he has known Mr. Bermudez, he has always considered him to be White.
(Tr. at 102.)

D. The Plaintiff's Case

1. The Plaintiff

The Plaintiff first testified on his behalf. The Plainsthtecthat, within the Village of
Freeport Police Department, had held the positions of police officer, sergeant, and lieutenant.
(Transcript “Tr.” 120-21, 23.) The Plaintiff testified that, in 2010, the position of Chiebbte
opened up due to the retirement of Chief Michael Woodward. The Plaintiff applied for that
position and testified that the Hardwick “bypassed [him] for that position and he pafhot
Bermudez because he wanted a minority.” (Tr. at 119.)

At the time of the trial, the Plaintiff serves a lieutenant, having gied as an officer in
1990. The Plaintiff testified that the positions that outranked lieutenant were they Déypeft
the Assistant Chief, and the Chief of Police, collectively known as the “commdinti(Sta at
121-22.)

The Plaintiff earned a degree of Associaté&cience in Criminal Justice at SUNY
Farmingdale in 1988; a Bachelor of Arts with a major in Criminal Justice frakh Bost in
1990;a Masterof Public Administration from C.W. Post in 1998)d aluris Doctor from the St.
John’s Law School in 1999. (Tr. at 124.)

While working at the Freeport Police Department, the Plaintiff scored firsaomof the
civil service promotional exasmhe took. (Tr. at 130.The Plaintiff also participated i 12
week training course witthe FBI in Quantico, VirginiaThe Plaintiff testified that no other

individual in the Police Departmehtadtaken the FBI acadengourse. (Tr. at 131-3R The
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Plaintiff also testified about various accolades he received from the Nassaty €olice
Department and the Village of Freeport Police Department and recognition fnorinemseof the
community. The Plaintiff further stated that he was a member of the Freepoet Benevolent
Association (“PBA”) and other community organizations in Freeport.

In May 2010, he Plaintiffsat for thecivil service promotional examination for the Chief
of Police positiorto fill the impending vacancy to be created by the retirement of Michael
Woodward. (Tr. at 148.) In addition to the Plaintiffe texamination was taken by Detective
Lieutenant Wayne Giglid,ieutenant Bermudez, Ed Thompson, Debbie Zagaja, and Paul
Jurgens. (Tr. at 150.) The Plaintiff explained the “on#iree” rule, which allows the
appointing authority, Hardwick, to choose afdhe top three sconnindividuals for the
position under the Civil Service Law. The Plaintiff scored number one, Gigliocstwog and
Bermudez scored three. The results became public in September 2010.

The Court admitted the Plaintiff'sc@ober D10 letter to Hardwick declarirtys interest
in the open position of the Chief of Police. (Tr. at 151.) The October 2010 letter includked a let
of intent, aresumeand references, includirapefrom former Assistant Chief Al Grosvho is
white. Howe\er, the Plaintiff was never granted an interview by Hardwick for the position of
Chief of Police nor was the position posted anywhere. (Tr. 153, T8 Plaintiff testified that
he spoke wittHardwick at a PBA association function to express his interébe positiorof
Chief of Police. (Tr. at 15%.According to the Plaintiff, Hardwick told the Plaintiff that he had
“a very impressive resume, and that the interviews would be held in the next couple of weeks
(Tr. at 154.)

The Plaintiff testifiedhat Bermudez had previously been appointed by Hardwick to

Deputy Chief in April 2010. (Tr. at 1538) Similarly, the Plaintiff testified that only
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“[rludimentary” interviews were held for the position of Deputy Chief. (Tr. at 1981¢

Plaintiff testified that he did not bother applying for the position of Deputy Chief because, in his
view, Bermudez was always going to be appointed to that position. (Tr. at 159.) In support of
that assertion, the Plaintiff stated that, at a Hispanic Heritage partyiggtimelate 2009,

Hardwick referred to Bermudez as “Chief,” even though Bermudez had not yeafyeanted

to a Command Staff position. (Tr. at 159.)

The Plaintiff also testified that, as Deputy ChBérmudez began a meeting by playing a
“parody of Htler screaming at his commanders,” which in the Plaintiff's view reflectedr‘p
judgment” (Tr. at 16362.) The Plaintiff stated that, at the end of the meeting, Bermudez stated
“I can be that guy.” (Tr. at 162.) Bermud&soreferred to an overtimiest as “Schindler’s list.”

(Tr. at 162)

The Plaintiff also testified regarding a conversation he had with Woodwgachieg his
retirement. The Plaintiff stated that Woodward told him that he did not want to leateatut
Hardwick “made a deal heualdn't refuse.” (Tr. at 164.) The Plaintiff also testified that then-
Assistant Chief Groalsodid not want to leave the Command Staff. (Tr. at 165.)

In aboutJuly 2010, Bermudez was promoted to Assistant Chligipugh there was no
job posting; nobody contacted the Plaintiff about this position; and no interviews were
conducted. (Tr. at 165-66.) The Plaintiff testified that he heard that an “automatitiornio
Assistant Chief had been put in Bermudez’s Deputy Chief contract. (Tr. at 166.)

ThePlaintiff testified that he believed the decision to appoint Bermudiéetposition of
Chief of Police was discriminatory because Bermudez had “[l]ess time le=ufahant, less

education, scored less on the test.” (Tr. at 179.)
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The Plaintiff alsoéstified that, during Hardwick’s campaign for Mayor, he watched a
campaign video where Hardwick said “We are no longer the minority. We are th@yndjts
time we get our share.” (Tr. at 189.)

The Plaintiff testified that he would have expectedtty as Chief of Police for 12 years
and that, in that position, “you’re not getting fired but for cause.” (Tr. at 196+9& also
testified regarding lost bagkay and future pay, loss of pension, and the “demoralizing” effect of
not being promoted to the Chief of Police. (Tr. at 19he Plaintiff testified that he applied for
Chief positions in other departments, but never received a call. (Tr. at 198-199.)

On cross-examinationhé Plaintiff conceded that tlomly person from the Village who
put in a recommendation on his behalf for the position for Chief of Police was Gros.407.)at
When asked if Bermudez wasite, the Plaintiff said “yes” while also stating that Bermudez
was a minorityperson (Tr. at 211.) The Plaintiff further conceded that one did not need a
college degree aanyadvanced degree to be considered for the position of Chief of Police. (Tr.
at 217.) The Plaintiff also conceded that he never heard Hardwick make aggtdero
comments about race. (Tr. at 21The Plaintiffalso testifiedhat Bermudez was qualified be
Chief of Police, but insisted that he was more qualified than Bermudez. (Tr. at 230.)

The Plaintiffalsoconceded that, duringstenure, Hardwick appointed a white Village
Clerk, a white Village Attorney and a vinite Deputy Chief of Police. (Tr. at 233, 246, 262.) The
Plaintiff furtherconceded that Bermudez was “running the [Police] Department” when he was
made Deputy Chief in April 2010ntil he was made Chief of Police in November 2010. (Tr. at
249)

The Plaintiffalsotestifiedthat Hardwick, a Democrat, had unseatédiam Glacken, a

Republican, and was the first Democratic Mayor in Freeport in 25 years. 8D .at
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The PAintiff also conceded that before the March 2010 promotional test, he had no
relationship with Hardwick. (Tr. at 321.) The Plainfiiftherstatel that the Deputy Chief
position andhe Assistant Chief position have to be approved by a majority of the Board of
Trustees, which included the Mayor. (Tr. at 32Bipally, the Raintiff testified that Woodward
never told him that he felt he was discriminated against because he was whée38IL.)

On redirect examination, the Plaintiff testified that, when Bermudez was Deputy Chief
and Assistant Chief, he delegated cer@mmand Staff duties to the Plaintiff. (Tr. at 348.) The
Plaintiff stated that, in October 2010, Bermudez told him that Hardwick had chosen hinméo be t
Chief of Police. (Tr. at 350.) The Plaintiff indicated that he did not ask Woodward tawmnite
letter of recommendation for the Chief of Police position because, among abansehe did
not want to put Woodward “in the middle of choosing” between the Plaintiff and Bermudez. (Tr
at 359.)

In addition, the Plaintiff testified about how Hardwaltempted to promote a less
qualified police officer, Zina Leftenant, an Afridanerican female, to the position of Assistant
Chief. The Plaintiff also statethat the Command Staff positions and Lieutenants do not receive
the samejuantity of overtime pay per year, in that command staff positions garner about 20
hours a gar at different rates of pajfr. at 373-374.)

2. Hardwick

Hardwickadmitted that he played a role in the majority of hires during his tenuret(Tr.
377,79.) When asked if the Maydrkreeport is akin to the “CEO of a company,” Hardwick
responded “absolutely” and that he was responsiblinéotdayto-day operations of theiNage

(Tr.at377.)
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Hardwick stated that although the Boafdlrusteesvas ultimately responsible for
making the finalhiring decisions of department heads, he made “recommendations” “in most
instances,” “especially fatepatment head.” (Tr. at 38082.) For example, Hardwick made
recommendationsr appointmentso the Board of black and hispanic individuseplace
white individuals for the position of SuperintendehBuildings, theBuildings Department
Assessorandthe Secretary to the Mayomdeed, Hardwick conceded theeven of twelve
department heads who retired, resigned, or were not reaggdiming his tenure were white
and that he could not remember any other department headst 417, 422.)

Hardwick conceded that when making a hiring decision for department headsewmservi
were important[i] n most cases(Tr. at 392.)

Through Hardwick, the Plaintiff admitted documentary evidence revealing that, during
Hardwick’s tenure, 191 of 198 seasonal hires were hispaniaa«.i{Tr. at 401.). Hardwick
admitted that he was involved in some of these hires. (Tr. at 399.) Hardwick explasned thi
statistic by alluding to the fact that a majority of Freepateminority races. (Tr. 412.)

Hardwick testified thahe knewBermudeZor over 30 years and considered him tabe
white Latino male(Tr. at 471.) On the other hand, Hardwick dat know the Plaintiff well.

(Tr. at 475.)

As to Bermudez’s appointment to be Chief of Police, Hardwick testified thatotuel &f
Trusteeglid not need to approve that appointment. (Tr. at 4Bthndwick conceded that he
never intervewed the Plaintiffor the position of Chief of Police even after he discovered that
the Plaintiff had scored number “1” on the promotional examination. (Tr. 4¥atdwick also
did not interviewGiglio, who is white. (Tr. at 493.) On the other hand, Hardwick interviewed

BermudeZor this position. (Tr. at 493In this regard, Hardwick admitted that he reviewedeno
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of thePlaintiff's disciplinary records, personnel files, resumes, or police records of any kind in
connection with his decision to appoint Bermudez. (Tr. 496-%8aydwick testified that he
accorded “very little” weight to recommendations from people outside the pelietthent.

(Tr. at 507.) Hardwiclstatedthat Bermudez shared his vision for Freeport, but that he did not
know the Plaintiff's vision for Freeport (Tr. at 514.)

Hardwick also testified thaat the time he appointed Bermudez to the position of Deputy
Chief, he had already decided that he was later going to be promoted to Assign({TC at
479.)

Hardwick explained that he did not appoint the Plaintiff primarily because he did not
receive “any real noticeable encouragement” from any afnéimbers of the Board dfrustees
or anybody else regarding the Plaintiff's candidacy. (Tr. at 513.)

On crossexamination, Hardwick testifiethat although he had sole authority to appoint
Bermudez as Chief of Police, the Board of Trustees had the sole authority to appoihéthe
various department heads to their respective positions. (Tr. at 544.) Hardwicklstatbd t
other four membrs of the Board wergvhite. (Tr. at 54%

Hardwick reiterated that he knew Bermudez for over 40 years; thagtéeyup
together; and that they served in the Village Fire Department togéfheat 545-46.)Hardwick
also statedhathe loved Freeport and that Bermudez loved Freeport as well.

Hardwick also testified that, prior to the promotional examindboiChief of Police
Woodwad recommended Bermudez and gador the position of Chi of Police.(Tr. at 549-
550.) After the results of thexamiration,with regard tdBermuwez and Zajaga, only Bermudez

was qualified for the position, per the rule of three
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Hardwick also stated that between February 2010 and April 2010, Bermudez was in fact
running the daye-day operations of the Police Department and that he performed that task in an
excellent manneduring that time period. (Tr. at 556-57.) Bermudez was alsdetfeeto leader
of the Police Department from April 2010 through his November 2010 appointment to Chief of
Police. His performanceudng this period “weighed heavily” in Hardwick’s decision to
ultimately appoint Bermudez to the position of Chief of Police. (Tr. at 559.)

Hardwick also accorded a “good amount of weight” to the fact that Bermudesilvas
volunteer firefighter for Feeport. (Tr. at 580.) Hardwick also stated that, after he received the
test results, he had a conversation with Woodward who described the Plaintiffasve” (Tr.
at 583.) Hardwick also considered the fact that the Plaintiff lived 31 miles autdiéfreeport,
which he referred to as a “long haul.” (Tr. at 583.)

On redirect examination, Hardwick conceded that did not ascertain whether théfPlaint
loved Freeport, nor did he ask Giglio whether he loved Freeport. (Tr. at B8iyvick also
adknowledged that the Freeport census indicated that Freeport isiaheite,one-third black,
and one-third hispanic. (Tr. at 591.) Hardwick also stated that Woodward never told him that
Bermudez was a better candidatartithe Plaintiff. (Tr. a8595-96.)

3. Alfred Gros

Former Assistant Chief, Al Gros, testified about his contract not being/eeinay
Hardwick that he was essentially forced to retaaghedescribed the manner in which
Hardwick dismantled the Command Stafftlo¢ Village Police Departnmé in “not an orderly
fashion.” (Tr.at653-54, 58.) Gros expressed his belief that race was a motivating factor in

Hardwick’s personnel decisions and that the Plaintiff was a stronger carfdidédte Command
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Staff than Bermudez as a result of his eigrere working with both individuals for many years.
(Tr.at611, 613-21.)

Gros stated that he and Woodward often had conversations about the future of the Police
Department and that the Plaintiff “was a definite person in consideration tologhbup” to the
Command Staff. (Tr. at 630.) Bermudez was never so mentioned. (Tr. at 648.) According to
Gros, he Plaintiff was the strongestdutenant candidafier Chief of the Police. (Tr. at 633.)
Indeed, Gros provided the Plaintiff with a letter of recommendation for thequositthe Chief
of Police. However, Hardwick never discussed the letter of recommendationrv#haGasked
Gros for his opinion on any of the candidates. (Tr. at 645.)

Grostestified that heltought “there might been a component of race involved in the
decision” to not promote the Plaintiff. (Tat613.) In support of this assertion, Gros pointed to
“promotions that were going on at the time with the Mayor’s office.” §1613.)

On cross-examinatiozros conceded that he never served in any official capacity in the
Human Resorces Department of the Villag&r. 659.), nor did he have any personal knowledge
as to what criteria or information Hardwick used in determining how to make his appoiatm

Gros alsacknowledgedhat he served effectively &ssistant Chief oPolice, even
though he did ot have a Master’s Degree or a Law Deg(&e.at 664.) Gros also noted that,
although his contract expired in February 2010, the Village allowed him to stay onhtidtaus
2010 so he could accrue time for certain pension credits. (Tr. at 665.) Gros also stated that
Bermudez performed adequatelas a good officer; and had the personality and temperament
to deal with the public effectivelyTr. at 667.) Gros aldestified ttat Bermudez looked hite
to him. (Tr. at 673.)Gros also conceded that the Mayor needs department heads that are loyal to

him and committed to his vision. (Tr. at 685.)
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On redirect examination, Gros asserted that six months is not sufficient timeptrgre
oneself to become the Chief of Police. (Tr. at 719.) Gros also stated that, aetbé his
retirement, Bermudez was not ready to bec@heef. (Tr. at 720.)Gros also stated that the
Plaintiff possessed the temperament and personality to be Chief of Policd. {Z1-22.)

4. John Maguire

John Maguire served in the early part of 2009 as \Makis Chief of Staff. Maguire was
charged with meeting regularly with the Village Department heads andmedfthat the Mayor
made all the decisions astte department head selections.

Maguire expressed his belief that race was a motivating factaarawkck’s personnel
decisions. (Tr. at 750-51.) Indeed, Maguire testified as to at least 10 departatkdebisions,
including assessor, thilaguire personally withessed. Meiced disagreement with Hardwick
because the candidates selected by Hardwick, who were minorities, had inétentials to
the persons they were replacing and other eligible candidates who wee(\Wwhi751-60.)
Maguire furher stated that, although in manycamstances Hardwick replaceavhite person
with a minority, in no case dihe replace a minority with ahite person. (Tr. 782.). Finally,
Maguire testified that Hardwick often made comments that he wanted the \gagenment to
“look like the Village.” (Tr. 789-90.)

Maguire stated that his interactions with the Plaintiff were “[v]ery prades$’ and there
was nothing negative Maguire would say about tlaeaBff. (Tr. at 800.)

On crossexanination, Maguire conceded that, under Hardwick, the Superintendent of
the Hectric Department, the Village Attornegnd the Village Clerk werehite. Maguire also

stated thahe lacked firshand knowledge with regard Hardwick’s selection criteria for the
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position of Chef of Police (Tr. at827-28.) Hardwick eventually relieved Maguire of his duties
as Chief of Staff.

On redirect examination, Maguire stated that, in his experience, there never came a time
thatanyone was able to convince Hardwioknot appoint someone that he wanted to appoint in
that position. (Tr. at 849.) The basis for Maguire’s position that Hardwick engaged-ivessamk
personnel decision-making was that the individuals actually promoted were noegqualifthe
relevant jobs. (Tr. at 851.)

5. Shawn Randall

Shawn Randall, a police officer in the Village and the President ¢tBlAe also
testified. Randall stated that although the Chief of Police usually recommendaejilny
Chief and Assistant Chief, during Hardwick’s tenure, Hardwick made the reendations.
(Tr. at 858-59.) Randall testified that members of the Command Staff earn more holiday
overtime throughout the year. (Tr. at 87&andall also stated that that the Chief of Police
remains in that position until 65 years of aget iN@odward was not 65 years of age when
Hardwick became mayor; and that thus Hardwick needed to incentivize Woodwaneket@Tea
at 877.) Randall stated that nobody on the Command Staff “wanted to leave” when Kardwic
became mayor. (Tr. at 878.) When Hardwick initially appointed Bermudez as the Ddpefty
he referred to Bermudez as the “first male Hispanic” chigfi@fRreeport police departme(ir.
at 889.)

On cross-examination, Randall conceded that he was not involved in most of Hardwick’s
decisions relating to personnel in the police department. (Tr. at 910.) Randadidéisét
between 2011 and 2013, the PBD did not get along with Hardwick and that it did not support his

reelection. (Tr. at 917.Randall also conceded that he nevenownicated to Hardwick th#te
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Plaintiff should be considered for a Command Staff position. (Tr. at 921-22.) Randathtdsb s
that Bermudez was qualified to be the Chief of Police. (Tr. at 923.)

6. Bruce Jonas

Bruce Jonas, C.P.Agstified as the Platiff's expert on damage calculationdonas was
employed by Jonas & Welsch and practiced litigation support services. (Tr. at 954.) Jonas
testified that he had no financial stake in the outcome of the case. (Tr. at 959.) The Cour
admitted into evidereeJonas’s expert repatated December 2013, which calculated all past and
future monies to which the Plaintiff allegedly would have been entitled to but fdntdts
allegedlydiscriminatory decisionJonas considered the amended complaint; the Fideptail
Check history of Bermudez from April 14, 2011 through March 28, 2013; the memorandum of
agreement dated September 2010 between the Village of Freeport and the PBA;gloé term
Employment for Chief of Police Bermudez from 11/26/2010 through 11/26/2012; the New York
State and Local Police and Fire Retirement System; the PBA contract) ¥, 2004, through
February 28, 2010; the VFPD purchase order for Bermudez for plain clothes;raksas well
as maintenance for uniform and equipment; tax foMw and 1040 for the Plaintiff from 2008
through 2012; and other publications of a scholarly nature from the United Statesri2eparf
Bureau of Labor Statistics. (Tr. at 961.)

Jonas explained that his role as a damages expert is find out “whathawealdwhat
compensation would the plaintiff have earned and what perks would he gotten had the alleged
wrongdoing not occurred.” (Tr. at 962.) Jonas further described the manner in which he
computed the damages figures, including but not limited to accounting for past and agess w

and benefits, and reducing all for net present value. Jonas calculated that, in his o@nion t
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reasonable degree of certainty, the Plaintiff's past lost compensatioaghlied from the
Village’s failure to promote Ini to the Chief of Police was $148,419. (Tr. at 966.)

Jonas used the year 2022 as the end of the damage period, when the Plaintiff would have
been 55. (Tr. at 969.) Jonas estimated, to a reasonable degree of certainty, that $414,125
represented the nptesent value of the Plaintiff's futureagedostdue tothe Village’s failure to
promote him to the position of the Chief of Police. (Tr. at 973.) Jonas further estirated, t
reasonable degree of certainty, that $529,767 represented the Plaintiff's losh fremsfits.

(Tr. at 974.) Adding in unused sick pay and other perks, according to Jonas, the total economic
damage amounted to $1,259,078 after accounting for net present value. (Tr. at 982.)

On cross-examinatiodpnas conceded that he hacereed the Plaintiff's counsel’s
estimate of damages, whi exceeded 2 million dollars. (Tr. at 9839nas alsstatedthat
Bermudez’s contract as Chief of Police expired after ay@ar term(Tr. at 985.) Ultimately,

Jonas conceded that “[n]one of us had a crystal ball.” (Tr. at 986.)

7. Anthony Miller

Anthony Miller, a current Village emple@g, had known Hardwick since Miller's
childhood. Miller testified that, on one occasion, Hardwick confronted him saying “You are
going to let these white folks kill me like this at these board meetings?4t@@19). Miller
also overheard Hardwick refer to Bermudez as the “first Latino Police"Glie&rious
gatherings and events. Similarly, Miller stated that he heard HardvigeckioeDeputy Mayor,
Carmen Pinero, as the first “Latina Deputy Mayor” many times. (TrtOa4-15.)

On cross-examination, Miller conceded that he was not involved with any personnel
decision by Hardwick nor was he privy to any conversations that Hardwickitia other

Village empbyees concerning personnel decisions. (Tr. at 1032.) However, Miller insisted that
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Hardwick often said he wanted the Village government to look more likéillage. (Tr. at
1063.)

On redirect examination, Miller testified that he was concerned whedwdek
appointed Scott Richardson, an African-American male, as Superintendent of Paiis; W
because Miller considered him unqualified for the position.gx075-77.)

8. Michael Woodward

Michael Woodward, the former Chief of Police for the Village adport, testified by
deposiion because he no longer residedhe New York metropolitan area. Woodward, who is
white, testified that Hardwick forced his retirement. Woodward also stateithéhaonrenewal
of the contract of Gros, also white, and the demotion of Deputy Obialhie Zagaja, also white,
occurred within the first year of Hardwick’s term of office. (ar1140-42.)

Woodward further testified that he did not believe Bermudez was the most qualified
individual at the time of his promotion to Deputy Chief. @r1150.). Woodward lauded the
Plaintiff's qualifications and experience. Woodward stated that he was awgkatidwick
wanted to promote a black female, Leftenant, to Assistant Chief and testiti¢laettdaintiff
was “much moregualified” than Leftenant. (Tat1156.)

Indeed, Woodward testified as follows:

Q. Do you believe that during the course of his term as mayor, Andrew Hardwick

consistently terminated, demoted, and refused to promotélispanic white

employees in favoof Black and Hispanic employees?

A. Yes.

(Tr.at1158.) Woodward also stated that a number of personnel dedyibfesrdwick were

racially motivated, including the hiring cimong others, Richardson for Superintendent of
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Public Works, Richard Brown for Superintendent of Buildings, James Smith for Assasd
Dianna Torres for Human Resources.

Woodward agreed with Maguire that it was not a good idea for Hardwick to reipdace t
entire Command Staff at the beginning of his term, stating “you jodtteke the whole head of
the organization and wipe it out,” stressing the need for “continuity” (Tr. at 1132, 1140.)
Woodward confirmed that Gros was not ready to retire and that he was upset algptdrbeth
to retire (Tr. at 1140.) Woodward alself that Zagaja was more qualifidtan Bermudez. (Tr.
at 1150.) Woodward further stated that Hardwick never asked him who he would recommend
for any Command Staff position. (Tr. at 1152.) Woodward disagreed with Hardwitekispas
to promote Zena Leftenant to a Command Staff position, labeling her “unqualifiedat (T
1156.) Woodward testified that he believed Hardwick wanted Leftenant on the Comnfénd Sta
because she was blackr(at 1156

9. Howard Colton

Howard Colton, the current Village Attorney, who served in a similar capacitygdur
Hardwick’s tenure as Mayor, also testified. Colton confirmed that the Maybusively
appoints persons to department head positions in the first instance and that an appgintee ma
remain inhis or her positiomas a “holdover” for successive terms until a replacenserdted in
by the Board of Trustees. Hardwick, as the Mayor, was a voting member of tidedBoar
Trustees.

Notably, Colton testified at his deposition thanhseela Hernandez and Dianna Torres,
two Village employees, were of théspanic race. (Tr. 1260). However, at the trial, Colton
reversed himself and declardtat both persons were actually of thieiterace (Tr. 1259-60.).

Colton described Asians as “white.” (Tr. 1294.) Finally, althoengkry other witness at the trial
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considered the Plaintiff to be more qualified than Leftenants for a Commanhg&tision,
Colton contradicted his deposition testimony and asserted that Leftenanbveagualified than
the Plaintiff. (Tr.1272-73.)

Oncrossexamination of Colton, Hardwick’s counsel attempted to offer into evidence the
2010 United States Census. The Plaintiff’'s counsel objected, and this Court sustained the
objection on the ground of relevancy. (Tr. at 1352.)

The following day, Hardwick’s counsel renewed his objection, explaining that:

The census is relevant to this case in my opinion since this entire case is about

race discrimination. We spent the better part of two weeks going back and forth

over who is white, who is not white, whatHispanic, what isn’t Hispanic.

In fact, plaintiff’'s counsel in opening statement told the jury that Hispangj is |
race. He said that specifically. And | presume he will be arguing thabsing|

The United States census, your Honor, providesdategories of race, and they
are as follows:

White, black or African American, American Indian, and Alaska native, Asian,
native Hawaiian, or other Pacific Islander.

Hispanic under the United States census, the government’s view, is not a race.
In fad, according to the census, it provides a separate category for Hispanic or
Latino. And so there is no confusion it says: Hispanic or Latino, and race. And

then it breaks out by Freeport the population.

So | would respectfully submit, your Honor, theus—and we will be arguing
this on our motion for a directed verdict at the end of plaintiffs case.

(Tr. at 1370.)

The Plaintiff's counsel maintained that this Court should continue to sustain the
Plaintiff's objection, and that whether hispars arace different from the white otdrk race
was an issue of law. In particular, the Plaintiff’'s counsel stated:

My proposition is, your Honor, that as your Honor previously ruled
yesterday, the census figures are irrelevant as to the issues in thislvasesue
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is whethetthe plaintiff was discriminated because of his race. So whatever
the population of Freeport is not relevant here.

And | would submit that they are claiming that being Hispanic is not a race.
And they want that position submitted to the jury.

We are entitled as part of our jury instructions, and it is an issue of law, and
it is for the Court to determine and not the jury.

And it is very ckar in this Circuit, and | cit€assanova, C-A-S-S-A-N-O-¥;
versus General Mills Resurants, Inc.That is 94VV 4386, an Eastern District

of New York from 1997.And it says very clearly thalthough the plaintiff
intends to discriminate against herethe basis of Hispanic origin, the Court
construeghat that complaint is racial rather than national origin discrimination.

So | believe it is an issue of law and not an issue of fach&jury to determine.
There are many other cases citing that.

Thereis an often cited case on tligsue that says in terms of race aiah
discriminationthere may be such doubt sociological validity as to be
scientifically meaningles that these terms nonethelass subject to commonly
accepted, albeit sometimes vaguelerstanding, on this admittedly unscientific
basiswhites are claiming a race susceptible to kdiserimination. Hispanic

persons and Indians, like blacks, have been traditional victims of dreegmination.
And however inaccurately or stupidly are frequently and even commonly
subject to racial, in quotes, identification as non-whites. And that is cited from
Dubinsky, D-U-B-I-N-S-K-Y, versus Corning Glass Works, 425

Supp. 786, Western District of Pennsylvania, 1977.

That case, youonor, has been wetlited forthis proposition, that being Hispanic is a
raceas amatter of law, it is not treated as national origin.

| would alsosubmit that it appears that tlefendants in this case, because your
Honor dismissed theational origin claims that were brought initially, we had
alleged that becauseetiplaintiff is American and thperson who was promoted
was Cuban, that that alleged national origin discriminatidmat was the basis of
our national origin claim.

Your Honor said there wasn't suffioteevidencen the record to support that claim and
dismised it. Nowthe defendants are claiming that our claim that he was

promoted because s Hispanic is national origin discrimination in order to

use your decision as a swadd a shield at the same time.
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| would submit this whole discussion is inapmiafe for the jury and it is a matter of

law. Therefore, whether the census lists Hispanioeiisg separate from race is really

irrelevant because i$ a question of law.
(Tr. at 1372-74.)

The Court sustained the objectiatating

This case is aimple case. Everyone is makiitgyery complicated, but it

really isn't. Did the brmer mayor discriminate by nsg¢lecting a white

candidhate for chief of police? And hastead

appointed number three on the list, a Hispanic candiddtat is the allged

discrimination, periodilt is very simple.

All of this other business is just clouding all the issues in my view.
(Tr. at 1375.)

10.Debbie Zagaja

Debbie Zagaja, the former Deputy Chief, who was not re-appdaytéthrdwick, was
the Plaintiff's final wtness. At the time of her testimony, Zagaja was a Lieutemattie Village
Police (Tr. at 1387.) Zagaja testified that she became Deputy Chief in 2007 and served in that
position until March 2010, after which she was “demoted” to Lieutenant. (Tr. at 1388.)

Zagaja testified that she knew the Plaintiff for approximately 20 yearsthe timehe
became a police officer. (Tr. at 1389.) As the Deputy Chief, Zagaja supervisddititiéf,Footh
when he was Sergeant and Lieutenant. Zagaja praisedcath&ffd leadership, dedication to his
job, and his experience handling functions typically reserved to the Command Stat
1392.)

Zagaja testified that the Plaintiff was more qualified than Bermudez for the paditio
Chief of Police, yet thelRintiff was not interviewed for this positiofiTr. at 1411, 1464.)

On cross-examination, Zagaja admitted that she was not happy about her dgifiotion.

at 1453.) Zagaja also admitted that she never publicly voiced concerrBaioowidez’s

appointment to the Command Staff. (Tr. at 1456.)
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On redirect examination, Zagaja stated that after Bermudez was promoted to the
position of Deputy Chief in 2010, Chief Woodward still performed many functions, including
finalizing discipline. (Tr. at 1461.) Zagagdso expressed her belibft if she did voice
opposition to Bermudez and he was ultimately appointed to the position of Chief of Police, he
might retaliate against her in some way. (Tr. at 1467.)

Zagaja also relatetthe followingas toa supervisors nating held byBermudez in 2010:

At the very first suprvisors meeting in early 2010, | think shortly after

he was made deputy chief, he played a video, a parody on the movie

Valkyrie, the actual scengsom the movie. But had a lot of curse words,

vulgarity, and told all his supervisors he could turn into Hitler and
referred to an ovéme list as “Schindler's List.”And | was taken aback by that.

(Tr. at 1468.)

E. TheMotions at the Close of Plaintiff's case

At the close of the Plaintiff's casthe Defendants each moved pursuant to Fed. R. Civ.
P. 50for judgment as a matter of law, arguing that there was not a legallyienifti@sidor a
verdict in the Plaintiff's favor. (Tr. at 1473.)

The Villagés counsel argued, among other matterg, {ha“plaintiff himself testified
that Bermudez is white, that [| Bermudez is qualified, that there is no docugnevi@dence to
point to or show any inference of discrimination on the part of former Mayor Had\2g the
evidence of other personneadasions was irrelevant because the ultimate authority to appoint
individuals to those positions rested with the Board of Trustees rather than thie (@attoe
Plaintiff failed to proffer any evidence regarding a policy, practiceustotn of discrimination
as required by Monel(Tr. at 1473-76.)

In opposition, the Plaintiff's counsel argued, among other things, that (1) the @videnc

indicated that Hardwick made the recommendations in the first instanceegatiu to the other
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personnel decisiondiereby establishing their relevance; (2) Hardwick repeatedly filled @@ op
positions with unqualified “minority” candidates; (3) and the Plaintiff had “sager
gualifications to Bermudez. (Tr. at 1476-78.)

Hardwick’s counsel argued on behalf of his awation for judgment as a mattof law.
Hardwick’s counsel urged, among other things, (hathe evidence set forth was a “parade of
personal opinion based on nothing,” (2) “there is not a piece of evidence to suggest that Chie
Bermudez, who is white, was picked over Mr. Barella, who is white, for any rease da
race; (3) Hardwickwas entitled to qualified immunity; (4) the Court should take judicial notice
of the 2010 United States@sus; (5) while the Plaintiff's maeihed that hispanic wasrace,
“[t]hey provided no evidence to support that being a Hisparatso a race.”(Tr. at 14835.)

In opposition, the Plaintiff’'s counsel arguedit(1) “there is no qualified immunity
under any statute or any case or anything that says thavilheecvice law allows the
municipality to volate Title VII, 1981, or 1983;{2) Bermudez’s race was an “issue of law, not

of fact” and therefore no expert was necessary on the issue; (3)_ under AlberGasiano,

851 F.2d 561 (2d Cir. 1988), “race for the purpose of 1981, comprehend][s] ethnicity.” (Tr. at
1487-1489.)

Of relevance here, in denying the motions for judgment as a matter of law, the Court
stated as follows:

First of all, as far as the village is concerraghd really we have a

village and we have the chief executive officer of the villayée have

the man who speaks for the village. We have the man who makes the
decisions for the village, the mayoFhe mayor reallyin fact, is almost like the
village. He is the village.

So he spaks cetainly for the village, and he spoke hekde made the decision
involving this caselt is like the village making the decision because the
village said to the mayor, you make the decisidre authorize you to make the
decision.
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The policy, pratice and custom statdxy counsel?

The policy, practice and custom is to say torttagor, you
make the decision and we're responsible foff itat's what in fact happened.

Now, as famas the Chief of Police Bermudbeing a white person and
that hisHispanic background does not lay the foundation for this kind
of case, | disagree | think his Hispanic background is a differeiexcen
though he’s a white, he's a white man of Hispanic background.

And one casamong others talked about thdithe case is Serrano
against The New York State DepartmehEnvironmental Conservation.
It has one of these cratijles, 2013 WL 68167871’ s in the Northern
District of New York, and it was decided December 20, 2013, less than
a year ago.This is what it says:

While national origin and race are ofteistinct elements, the term
Hispanicmay trigger theoncept of race.

Boy, that's right on the ball. The term‘Hispanic’ may trigger the
concept of race,titing Alonzoagainst Chase Manhattan Bagk,
Fed. Supp 2d 455 (Southern District of New York 1998)at case
determined thahere's areasonable relationship between race and
national origin when an employee described as Hispdn@cked the
national origin box and not the race box in &(¥ charge.And they
held, no, Hispanic is not onhational origin, it is race as well.

So —so here we have a case where there is some evidence that Mayor
Hardwick's decisiormaking tendedoward race rather than competency,
some evidence of thatith his appointments; enough, | think, to go to the jury.

And as far asuplified immunity is concernedhis is certainly a
disciimination case which is classi€ a violation of a clearly

established constitutional asthtutory right. | don’t think there could be any
moreclearly established violations, if there is a violatidithe jury finds a
violation.

So, here it is clear that there is sufficiemtdence to go to the jury, and Rule
50 is not a basis fa dismissal of this case.

(Tr. at 1490-1493.)
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F. The Village's case

1. Miguel Bermudez

The Village called Miguel Bermudez as ifirst and only fact witness. Bermudez held
the titleof Sergeant from 1993 to 2008 and Lieutenant from August 2008 until April 2010. (Tr.
at 1496-97.) In April 2010, Bermudez was elevated to the rank of Deputy Chief. (Tr. at 1497.)

Bermudez stated that he grew up in Freepgondknew the Mayor well as they were
growing up. (Tr. at 1500.) Bermudez testified about various volunteer organizationdingcl
the PBA, that he was involved with in Freeport. He also described the commentteatitves
has received.

Prior to being appointed as Deputy Chief, Bermudez served as “interim chi&f$$o
than a month. (Tr. at 1514.) In that role, Bermudez ran the daily operations of the police
department, without the pay and benefitsttgo with that positian(Tr. at 1515.)

Bermudez stated that Hardwick never discussed race with him or prammsé&d March
2010 that he would become th&i€f of Police. (Tr. at 1516.)

Bermudezestified that he belonged tioe white race. (Tr. at 1516.)

Asked if Freeport is one-third black, one-third white, and one-third hispanic, Bermudez
stated that “[i]t's a black and white community with a third of the members of that coitymu
identifying themselves of Hispanic origin(Tr. at 1528.)

Asked to explain the Hitler video, Bermudez stated:

Based on a movie datl “The Underground.’it dealswith Adolph Hitler's

lag ten days in the bunkett is all German. The movie is doe in German

and Englishsubtitles.

The movie | showed at the supervisors meetrag a parody where

the sultitles change with the theme thie movie to the New York
Giants beating the Dall&@@owboys at a playoff game.
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During the movie, Adolph Hitler is ranting and raving: How can the
Cowboys possibly lose to the New YdBkants?

The purpose of shang the movie, this is my firgupervisors

meeting, and Wwanted to start off light, with a little bit of humor,

to talk about a biblical subject about expecting things to be done,

and it wasn’t done in a proper fashion. And | had to read to the

supervisor two or three times to do the correct chore they were

tasked to do. During the movie | had it shown as a parody Adolph

Hitler ranting and ravig.

The idea is somihes | feel like this persoimside, that | have that much

rage, to go to a seasoned supervisor to explain to them two or three times.

This issomething they should get the concept once andatwrigctly.

(Tr. at 1537-1538.)

Bermudez stated that there was nothing sexual about that clip or deroddtwylewish
faith in the clip; denied ever mentioning “Schindler’s Ligtiid expressegkgretfor this attempt
at humor. (Tr. at 1538-1539.)

Bermudez further stated it was imgaort for the Chief of Police, like him, to be a resident
of the Village of Freeport, and that Hardwick agreed. (Tr. at 1545-46.)

On cross-examination, Bermudez somewhat contradicted his prior deposition tgstimon
wherehe conceded that his race was hispanic and testified @iahthat he now considered his
race to be “Wiite.” (Tr.at1551.) Bermudez also conceded that for a 16-year period when he
was a police officer, he did not reside in the Village, and that this did not affediltista
perfom his functions as an officer. (Tr. at 1552.)

Bermudez testified that he never approached Hardwick to apply for the Ddpaty C
Assistant Chief, or Chief of Police positions and that Hardwick simply promoted hins owhi

to Assistant Chief and Chief Bolice. (TR. at 1558-1559.) Hardwick never asked Bermudez

for a resume or letters oecommendation. (Tr. at 1560Bermudez admitted that he wizesd for
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the lowest ranked Lieutenant at the time of his promotion to the Command Staff and that
Hardwickdid not interview him for the position of Chief of Police. (Tr. 1572-/eymudez
also conceded that, in October 2009, Hardwick called him “Chief’ even though he has stil
Lieutenant at that time. (Tr. at 1565.) Bermudez also confirmed prior testimyaviller that
Hardwick referred to Bermudez as the “first Hispanic Police Chief’ on rharedne occasion.
(Tr. at 1574.) Bermudez also conceded that he told Hardwick that Zina Leftersamtfivdor
the position of Deputy Chief. (Tr. at 1578.)

2. Josdina TranfaAbboud

The Village called Josafina Tranfbboud, Ph.D. as a damages expert. (Tr. at 1597.)
She testified that she is an economist who consuliggation matters for the accounting firm of
Marks Paneth. (Tr. at 1599.) The@badmitted ito evidence Traila-Abboud’s expert report
on damages prepared in connection with this case. (Tr. at 1607.)

TranfaAbboud calculated that the total potential compensation lost if the Plaintiff
estallished liability was $204,50qTr. at 1616.) Asked whyher calculation of the Plaintiff's
potential damages was significantly less than that in the Jonas & Welsdh Tegofa-Abboud
stated as follows:

The main difference is the fact thdt. Barrella continues to be
employed with the Village ofreeport Police Department, and if

there is a finding ofiability — becaus he is still employed. He hasn’
retired. He's there.If there is a finding of liability, hicompensation can
be remediated and be adjusted gdorgvard. So future damages in this
case are untimely tbe calculated.

One thing that | would like to explain is the fact that when we look
at economic damageghe claimhere is a claim of alleged failure

to promote to a certaievel. But when it comes to the damages, it
really has talo with the financial aspect of it, with an income that
plaintiff would have allegdly derived or earned for thabsition.

So whatl’ m analyzing is how much mondjr. Barrella would have
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lost if indeed it was found thereas liability in this case.

Because hes still empbyed, if there is liability, his salary, his compensation,
can be remediategbing forward. So beyond todag date there is no reason
to calculate damge. That is one reason for tlgference.

The other reason for the difference is because there are certain elements that Mr.
Jonas and Mr. Welsch included in their calculation of damages that are not
really categories of damages.

The third reason is Mr. Jonas and Mr. Welsohducted a calculation
of the pensionBut Mr. Barrellahas not lost a pension yet because
he's still workingstill employed, hasn'tatired. And if his compensatiois

remediated, if there is a finding of liability, lpension will be automatically
adjusted, which is something that would happen a few years in the future.

Based on the recordsat I've reviewed, Mr. Barrellgs still employed.

Damages are about whether someonedasa like this has suffered a loss

in compensationThatloss of compensation céie remediated, the damages

arelimited to the past, meaning through the date of trial.

For ease focalculation 1ve extended thdamages to the end of the

current contract of the chief pblice, which is November of this

year, so it's a littldit into the future for now, just for ceanience

of calculation. But it's really to the past, limited to gaest.

(Tr. at 1®8-11.)

TranfaAbboud also testified that the calculation by Jonas and Welsh for certain items,
like the clothing allowancehe use of a department vehicdad the loss of a cell phone — should
not have been considered lost income because it was not an expense incurred by not being the
Chief of Police. (Tr. at 1612-13.)

On crossexamination TranfaAbboud stated thathe was not a.@A. (Tr. at 1617.)
TranfaAbboud also statethatsheattributed zero dollars for future damages because if liability

were established, the Plaintiff's salary could be “remediated” goingafd. (Tr. at 1618-20.)

However, TranfaAbboud conceded that it was not her belief that salasgwovided for in the
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collective bargaining agreement could be altered without bargaining with the dirmoat (
1621.)
Following Tranfa-Abboud’s testimony, the Villagested.

G. Hardwick's Case

Hardwick’s case consisted of reading certain postionWoodward’s deposition
testimony. Hardwick then rested.

H. The Motions at the Close of the Case

At the close of all evidence, the Village renewed its motion under Fed. R. Civ. P. 50 for
judgment as a matter of law. The Court denied that motion. (Tr. 1638.)

Hardwick, in his individual capacity, also renewed his motion for judgment as a ofatte
law. Hardwicks counsel refined his defense of qualified immunity, arguing as follow:

On the qualified immunity issue, while | dothink there is any debate
thatTitle VII, 1981, is the only one applicable to Mayor Hardwick in
addition to thestate law claim, that it is well established that you

cant discriminate on the basis of race, qualifiednunity purposes, 1981
specifically refers to whiteitizens.

What | dont think is clearly established, your Honor, is that if the jury
comes back with a finding e&ce discrimination because of the Hispanic
origin, because Mr. Bermudez's last name is Bermudez, that it is

clearly established under the case falecause | don't think there is

any Second Circuit or Supreme Court rulinthat the mayor knew it

was clearly established that race would constitute also Hispanic ethnicity;
that if the jury comes back and finds liability, then what they are saying,
Mayor Hardwick, in his individual capacity, discriminated on the basis

of race because the chief is Hispanic.

| think there's one thing that is clear here, that the law is somewhat unclear
on the interrelationship between race and national origin.

So on that basis | renew my motion.
(Tr. at 1638-39.)

In response, the Court stated as follows:
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Plaintiff disagrees that that issue is not well settled. There is a
Second Circuit case | previously cited, Albert versus Carovano,
851 F.2d 561 (2d Cir. 1988), stating that, finding that

“in accordance with the understanding of the statute's drafters,
race, for the purposes of Sextil981, comprehends ethnicity.”

(Tr. at 1639-40.)Ultimately, the Court denied the motions “for the same reasons [it]
gawe at the end of the ptdiff's case.” (Tr. at 1640.)

. The Charge Conference

Of relevance here, during the charge conferethecPlaintiff “object[ed] altogether” to

the use of the McDonell Douglas test on the following basis:

as the courts havaisl inthe Second Circuit, that that is appropriate
for the purpose of summary judgmet that the prevailing test in
jury charging is justvhether race was a motivating factor in the
decision. End of story.

That is the preailing test for the purposes e$tablishing race discrimination
in this circuit. So webject altogether to the use of McDonnell Douglas in this
regard(].

(Tr. at 1687.)
The Plaintiff alsaargued

it is an issue of law for the courts to state that a person of Hispanic heritage or
background is to be considered of a difference race.

Based on the cases in this circuit, it is not an open question as to whether
being Hispanic is race discrimination or ndterefore, we want a jury

instruction that they should understand that being of Hispanic heritage

or background is to be considered a different race from White or Black people.

| was just going to state further that the defendants have thoroughly tried to
confuse the as regards the issue of what is rAod.becaus it is an issue
of law, I think it is appropriate for the court to instruct them in that regard.
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(Tr. at 1694-95.
The Court responded:

| think you are right. And I think that | prepared something which as an
alternative | might or might not usénd that is because the cases seem

to indicate that whether Hispanic is a race or national origin is something for
the court to decide. It is a question of law.

| gave one caspreviously, the Serrano caséich is at 2013 WL6816787,
Northern District of New York, December 20, 2013.

“In the present matter the court finds that since plaintiff asserted an
EEOC national origin charge and described herself as Hispanic, the
national origin charges are reasonably related to racial claims and
thereforethe plaintiff has sufficiently exhausted her administrative
remedies in regard to her claims of@aliscrimination.”

And also, as plaintiff cited in their supplemental memorandum, the
Eastern District has treated Hispanic as a racial category in the case
of Casanova v General Mills Restaurants, 1997 WL473840, Eastern
District of New York, explaining that:

“Although the plaintiff contends that she wdiscriminated against on
the basis of her Hispanic origin, the court construes the complaint as
stating a claimingor racial rather than national origin discrimination
since none of the papesgabmitted to the court indicate the plaintiff's
national origin.”

Another case cited by the plaintiff, Elias v New York City Transit
Authority, 1997 WL214968, decided by the Southern District of

New York, the court wrote:I'need not decide whether bias against
Hispanics better fits within the rubric of race or national origin
discrimination. | will refer to this claim as one of racial discrimination
as the faintiff does in his complaint.”

Also, in the case cited by plaintiff in their supplemental memorandum,
Ridgeway v International Brotherhood of Electrical Workers,

466 F. Supp. 595, Northern District lllinois in 1979, the court noted
ThatHispanicsare often thought of as being a different race than
Whites, citing Gomez v Pima County, 426 F. Supp. 816 District Court
in Arizona 1976.

| agree with the plaintiff. The burden of deciding whether it is a race
or a national origin is on the court. It is a question of law, apparently.
And I think these cases show that it is a race rather than
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national origin. So therefore, | am going to add to the charge the following.

Throughout this trial you have heard evidence that the nonparty Miguel
Bermudezs both White and HispanidAt this time | instruct you that

for purposes of the discrimination laws, Hispanic is a type of race that

is a different race from White or Blacklowever, in making your

ultimate determination of whether race played a motivating factor in

the defendang decision to appoint him as Chief of Police instead of
Lieutenant Barrella, you may consider whether others perceived Bermudez
to belongto a different race.

That is what I'm going to charge the jury.
(Tr. at 1695-97.)

Not surprisingly, the Defendants’ counsel objected to this proposed instregemaling
the use of the term fgpanic.” First, the Village’'s counsel stated:

| do not believe the courthstant ruling agreeing with the
plaintiff is in conformity with the law of this district or the federal courts
in general. And, if you would, just let me explain.

In each of the cases your Honor has cited, they dealt with a plaintiff

who complained he was Hispanic. The plaintiff claimed he was Hispanic.
The defedants tried to get those cases dismissed saying: No. I'm

sorry. You are not a race. You are a national origin. And the court said:
Well, he can determine what he is and the court can finally go forward on
the Title VII 81 and the 1981 and 1983.

That isnowhere near what we have hefiéhe only issue of

Hispanic, oHispanicity, | think is what plaintiffs counsel used at
one point, is an nonparty witness who is not a member of the case.
He is a nonparty witness who has clearly testified in his deposition and
here that he is WhiteThe mayor, an Africamerican

man, a Black man for this case, | would argue, says he was

White. Who is a court, any court, in the United States to
determine the race of someone who says he is another race?

And it is an isue that our society has. And | think the

courts acknowledge it and we all dance arountt is a

grey area of the lawOur society likes to classify

people. We do. Hispanic happens to be anyone who has any
heritage that may speak the language Spar®r Irish

people: Are they an Irish race or are they a national

origin?
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We are always putting things in categoriéfiswe are going to now let

the jury decide. We made motioatthe end of their trialWe made motions
that weredenied by this court. And the court | think said they are

going to let the jury decide the issues.

That is fine. If the jury is going to decidall the issues, then let them
decide all the issuesTheword that should be used is radgace. Race.
Theyheard enough from plaintiff's counsel and defendants’

counsel for them to detmine what race is at issuetims case.

It is for the piry to determine whether or not a nonparty who claims he is
White, national origin comeasto play. This is completely distinguisbé&e
from every case that was read in by the coliris distinguishable

on the facts from the very case that plaintiff read in on

Thursday and read in todayWe are talking about @onparty.

We are talkng about an individual that hakearly testifed under oath
thathe is White. And we argoing to tell him he is not White?

We are going to tell him he is Hispanic? Or the juryusthi@onsidehim as
Hisparnc when he doesn’t even consider himself Hispanic?

This is a stretch under the federal law ander the case

law. More importantly, your Honor, it goes down to a grey

area. | think everyone here would agree that when you get

to this issue of race, especially in the case law in this

Circuit or any circuit, it gets into a gray area.

It started otiwhen McDonnell Douglas first came into. Can
White People be a protected class? And we can

argue that. And can different races come in? And
religions. And national originlt is the way we

classify people.

| submit to this court the very instancdewhat

society deems a race is a faéind it is a fact to be
decided by a jury in the context of this case.

Every single case cited was distinguishable.

Plaintiff's side and the coud’side. We are not dealing
with a party who is trying to get his daycourt. We

are not dealing with a party who is trying to get pushed
out of court by a defendasttounsel getting creative.
We are deciding to tell the jury that a nonparty to this
action is a race that that nonparty says it is fnbiat

is essentiallyhe ruling of this courtl take issue

with it. It is a fact to be decided by the jury.

To go one step furthedn your Honors

presentation of the instructions, you mentioned the word
White a few times.| would argue that the word White
should not even be used. Take the word right out. |
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think that was confusing to the jury.ou consistently

said race, race, rac§Ve all agree we are here on a race
charge.Racebased discriminationThat is what we

should be telling the juryWe cant lead thento believe

that someone is WhitaVe can't lead them to believe that
someone is BlackWe can't even focus on someone who’s
Hispanic.

It is a simple caseYour Honor said it.All

we should be telling them is racial discriminatiorhey
heard enoughrém plaintiff's counsel to draw their own
conclusions as to whether he is Hispanic or is White.
They heard enough from plaintiff's counsel that
Plaintiff' s white. They heard enough that Mayor
Hardwick’s Black. They don’t dispute thalf. we’re

going to put it on the jury, let’put it all on the jury.

We use the word racaVe dont mention White.We don’t
mention Black. We don’t mention Hispanic. And let the
jurors come back.

To do anything other in this case where we are

trying to get into the racef someone who is not a party
who claims they are not that race, it is not American, it
truly isn’t. And it is against the very essence of what
we are as a culturd.mean, it catt be done.He is a
White male. | don’t even think the jury should be told
that Miguel Bermudez is WhiteThey shouldr’ be told
Mayor Hardwick is Black. They should be told it is a race
case.Decide it on the evidence of racéhat is it.

That is the jury's prerogativé hat is what the jury is

to do.

(Tr. at 1697-1701.)
Hardwick’s counsel agreed with the Village’s counsel:

Mr. Bermudez testified that he is not@nority. Plaintiff's entire case,

the allegations in thease and their presentation of the case is that Mayor
Hardwick wanted, and the first question out of the box:

Mayor Hardwick selected Chief Bermudez because he wanted a
minority in that place.

Chief Bermudez testified clearly and without any

rebuttal from plaintiff's counselt am not a minority.

| have never been a minoritywas here from Cubahen |
was nine months oldAnd essentially | am as American as
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anybody elseMy race is White.And | don't consider
myself any more or less of a minority than the plaintiff.

And counsel is correct, the cases that were

cited are not in the context mdverse discrimination
cases where a White plaintiff is asserting that a
nonparty, nonwhite is beingwas elevatedThis is this
case.And there is in case law, and we looked at it over
the weekend, there is no case law that addresses this

Now, also, your Honor, with all due respect, we

made motions for summary judgment. And your Honor knocked
out as a matter of law the national origin discrimination

case. There was no hidden words in those motiohise

plaintiff says: He is Hispanic, therefore | lealveen

discriminated against on the basis of my national origin
because he is Hispani®&.our Honor knocked that out as a

matter of law.

And further in your decision, your Honor |

thought highlighted what the issue would be to the jury:
The perception issu€elo us | have tried this case
entirely that this issue is an issue of fact for the jury

to determine. And now, quite frankly, I think it is
prejudicial for this court to put its imprint on the jury
charge by saying | have ruled that a Hispanic is a racial
category merely because a few district courts within the
Second Circuit have addressed it in an entirely different
context than this case.think it unfair and prejudicial

to my client in the way we presented this case, your
Honor.

So with regard on that issue, | concur. | take exception to

the newchage that your Honor has just read into the record.

Also, tothe extent thatharge stay®, it shouldn't be others perceive
that Mr. Bermudez —

It shouldn't be others perceiir. Bermude as White. It should be,
following yourHonor's decision, that Mayor Hardwick and Chief
Bermudez perceive themselves to be WhiMhat others may have
perceived them as really isn't relevaite only

relevance is whether Hardwick perceived him t&\ljate

and Bermudez perceived himself to be White.
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(Tr. at 1702-1703.)
The Plaintiff’'s counsel responded

First of all, Miguel Bermudez said he was Hispartie
testified that he was Hispanid@he semantics here is
whether being Hispanic is a nationaigin category or a
racial category.That is the question that we believe
should be determined as a matter of law, that being
Hispanic is a racial categoryVhether he perceives
himself to be White, we are not asking for a jury
instruction that Miguel Benudez is HispanicAll we are
saying is that being Hispanic is a category of racial
discrimination. If they want to say that he is White,
that is fine.

Secondly, they are taking an issue thapéeeeives
himself to be Hispanic or he perceives himself to be White.
That, again, is not his determinatitmmake.

(Tr. at 1704-1705.)
The Village’s counsel then stated:

This is a gnple case.lt all comes down to what Mayor Hardwick believed.
Mayor Hardwick ckarly testified at a depositi@nd agairhere before

this court under oath he believamito be White.Believed him to be White.
Knew him for over 30 yearsKnew the family. Went to school with his

own sister.Knew him to be White.

Just a few things to go through. Again, to

race, race We shouldn't bring up White. We shouldn't

bring up Black. We shouldn’t bring up Hispanit.we

are going to put it all on the jury, then | think we should legitimately
put it all in the jury. And I think that is permissible in the case law.

(Tr. at 1705-1706.)
After recess, the Court stated as follows:
| have looked at the casekam not convinced

that it is the right thing to dol think I'm going to
leave it to the jury.
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(Tr. at 1722.) The Court noted the Plaintiff's objection.
The following day, the Coureverted to its original view, stating as follows:

After considerable reflection and research, | came to the conclusiomthat I
going to have to say something about Hispanic race.

Upon further review of the cases, I'm going to include an additional charge which
I'll give you in a minute.No party here cites to a failure to promote case, where

as, here a relevant issue was the race of the nonparty who was, in fact, promoted.
The defendants argue that the cases that | ¢itedilispanic Individual was the

party bringing the suit. | don’t know why this distinction should make a

difference.

| think that the race of Bermudez is a relevant issue in this case, a very mhporta
issue in this case. It's been raised by all théigmtime and time again. This

issue of race imitially one for the court, not the jury, and in the court’s view, if |
do not give this determination, the jury will be thoroughly confused about the law,
and would likely ask the court to clarify, andtkat | believe that this instruction
should be part of the initial charge. Therefore, I'm going to givéaditaving
additional charge, and this is the charge:

Throughout this trial you have heard evidence that the nonparty, Miguel
Bermudez, is both Wite and Hispanic. At this time I instruct you that for

purposes of the discrimination laws, Hispanic is a type of race that isdiffer

from White or Black. However, in making your ultimate determination as to
whether race played a motivating factor in the defendant’s decision to appoint him
as chief of police, you may consider whether others perceived Bermudez to
belong to a different race, namely, the White race.

(Tr. at 1754-55.)
The Village's Counsebbjected

| believe there is no confusiontiee jury if the court simply states national origin
claims had been dismissed by the court already. Let them know that they are not
deciding national origin. That’s what the court said in its decision before we
started the trial. That allows them nowf@gus on race.

If they want to find Hispanic’s a race, White’s a race, Black’s a race, that's thei
prerogative. To now — now I think the court has a procedural problem. 1 don’t
know if the court procedurally declare as a matter of law someone who is a
nonparty, not properly before the court, is of a certain race even when that very
person claims he is not of the race the courts wants everyone to view him as.
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He is not a party to this action, and it's a big, big distinguishing factor, as the
court acknowledges, the cases cited by the court, the cases cited by the plaintiff,
those who plaintiff openly tells you he is Hispanic and the court allows them. We
don’t have here anybody openly Hispanic and we definitely don’t have a party
before the court thaflaims he is Hispanic. He is White of Cuban descent. If the
court would just tell them national origin was dismissed, there is no confusion.
They know they are deciding a raoased case.

The other issue, your Honor, and it kind of leaves us defendaatcatci?2.
Your motion for summary judgment which was decided the Monday before we
started here in court, I'm going to paraphrase a paragraph from there:

To the extent the defendants argue that neither Hardwick nor Bermudez perceived
Bermudez tdoe a member of a minority group and that Bermudez had the same
color canplexion of the plaintiff, the court finds that this evidence simply raises
factual disputes appropriately reserved for the fact finder.

So we have a motion that we all used as @uie for this case which said that

issue, minority race, we are going to leave that for the fact finder, natex imia

law. Now we go through an entire trial. We present our defenses. They present
their claims, and now we find at the end of the readiy. As a matter of law we

are going to find someone who'’s a nonparty is a race he says he’s not.

It is completely, highly prejudicial to the defendants.

Your Honor, again, it's very simple. National origin was dismissed by the court.
That's true. It's a factual statement. It was. They decide race.

| went through a long list yesterday. This is very different than the gaseare
relying upon. You are going to now declare that someone is a race they say they
are not because society classifies everyone with a Hispanic tongue as Hispanic?
No. His national origin is Cuban.

(Tr. at 1755-58.)
The Court responded:
The first question that I'm going to get if | don’t charge this, and what yohasy
some impact, no question, on my decision, and it gives me thought about it, but
the first question I’'m going to get is; is Hispanic a race.

(Tr. at 1758.)

To this, the Village’s counsel responded:
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| think the appropriate answer is that’s a decision for the fact finder te.mak

You, the jury, heard what everyone said. You heard them. Test his credibility.

He claims he’s white. More importantly, as | have always said, it daasitter

what race he is. That's not why we are here. We are here because of his race, and
the only timehe comes into being is when it's the way he perceived him.

He’s not even a party to this case. He perceives him as White. He is White. This
is an issue when it comes to you | think the court can properly and I think it would
withstand any judicial srutiny fact fnder, you heard the evidence going to
credibility you determination as to what race is.

Society hasn’'t even made that determination yet, and for a court of law —
(Tr. at 1758-59.)
On this topicHardwick’scounsel stated:

Suffice itto say we tried this case believing that this was an issue of fact. Now
we are telling the jury it's an issue of law. | think it's prejudicial. In addition to
the mayor’s perception, let’s not forget that the record reflects, and | @rilfiom

in my dosing arguments, that the plaintiff perceived Mr. Bermudez to be White,
while he struggled to —

And fought me on this, when he stated on direct examination how they identified
people as cops, White male, White femalén sorry — White male, White

Black, White Hispanic, on crossxamination he was forced to admit that based

on nothing else, if you just looked at Mr. Bermudez, he would identify him as a
White male and I'm going to raise that to the jury.

| think your Honor, though, if you are going to make this now an issue of law, as |
said in my motion to a directed verdict, | do think your Honor should take judicial
notice of the census. But even beyond that, | think timgb to head a more
fundamental question which | also raised on my motiofief] directed verdict.

If the jury’s going to be charged that they can consider what Mayor Hardwick
perceived to be the race, then doesn’t that then beg the question again of qualified
immunity? If Mayor Hardwick believed that Bermudez was White, how doaild

held liable— yes, and I'll go back, clearly Title VIl is out there, clearly the mayor
knew that he couldn’t discriminate on any protected class.

But if the mayor perceived the plaintiff to be White, and the mayor, as he

testified, believes that raemd White and Black, he can he be held liable, and
therefore | would renew my motion for the directed verdict on that point.
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(Tr. at 1760-61.)
The Plaintiff's counsel then stated as follows:

It is well settled that being Hispanic is not a form oforal origin. We cited

cases. They have not cited one case that being Hispanic is a question of fact. We
have cited five or six cases that your Honor mentioned yesterday that leeen w

a plaintiff checked the box for national origin under Hispanic, the court found that
that stated a claim for race discrimination.

If the defendants didn’t fully research this issue before the trial in ordergarpre
themselves for this, then that's at their own risk that they did that. And I think we
need to make itlear that we are not asking the court to declare him, nor do |
think your instruction declares that Miguel Bermudez is Hispanic. It's up to the
jury to determine how he was perceived by others.

The issue here is that the question of whether Hispdisarito the category of
race or national origin is decided by the court.

(Tr. at 1761-1762.)After recess, the Court statdte following:

None of the cases made the statement that as a matter of law, Hispanic people
belong to a separate race. There is no such case that says that. The cases are in
between, andvoid making statement that as a matter of law Hispanics are a
separate race.

If I tell this jury, as | propose to do, that for the purpose of discrimination laws
Hispanic is a type of race that is a different race from White or Black, anceklso t
them that others perceived Bermudez to belong to a different race, | think I'm
getting involved in a determination that the jury should make. This is a very
difficult question, but looking at theases they are in between whether it's race or
national origin, and there is no appellate case that | saw that helps me inyany wa

(Tr. at 1764.) The Plaintiff noted his exception. (Tr. at 1765.)

J. The Closing Arguments

During the closing arguments, tR&intiff’'s counsel stated as follows:
People who are Hispanic have said I'm White. People have testified that other

people who other people have referred to as Hispanic are White. Howard Colton,
the village attorney, went so far [as] to say that Apaople are White.
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You have to use your good judgment. You have to use your life experience. Are
people that are Hispanic not Hispanic? Are they only Black and White?

| can’t believethat Howard Colton said that people are only Black and White. 1
think that it's actually insulting to the ostbird of Freeport’s population. We had
testimony even by Mayor Hardwick that the population is one-third Hispanic,
one-third Black, one-third White, but according to Howard Colton, one-third of
thepopulation of Freeport is wrong. They are not actually Hispanic, and the
Asians are White people?

The defendants want you to believe that the only thing that makes Bermudez
Hispanic is that his name sounds Hispanic, but that he’s really Whitk yiou,
please, use your common sense. Use your good judgment. Use your life
experience. Even Miguel Bermudez at his deposition admitted to being Hispanic.

(Tr. at 1766-1798.)
The Village’s counsel stated as follows:

Christopher Barella, he’s White. Look at him. You can all see him. Miguel
Bermudez] think he may be whiter than Christopher Barella. You can all see him.

Race is why we are here. We are not here for national origin. As a matter of fact,
you are going to get jury charges andi ywe going to listen to the judge, national
origin won’t come up. We are here for race, and whose race are we really here
for? Plaintiff spent a lot of time in this trial going after Miguel Bermudez, God
bless the American jury system, right? He’s narea party to the case. Heis

not a party.

How are we arguing that a White man was discriminated against if they are both
white? Again, | remind you national origin is not the issue in this case. You will
hear it in your instructions. Race iagce.

Now, I think plaintiff tried to indicate we are saying Hispanics don’t exise W
never said that, never once. We are just saying we are here for race. White,
Black, Asian, American, races, commonly defined races. That’s racial
discriminaton. National origin discrimination is something else, and that's not
why we are here
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(Tr. 1799 -1811.)
During Hardwick’s closing argument, his counsel stated:

Chief Bermudez is White and this is a race discrimination case and plaintiff’s
counsel made reference to Howard Colton, the only question that I'm going to
ask, plaintiff's counsel asked him he testified there are two different ofpes
lawsuits, one is race and one is national origin, ethnicity.

Well, 1 don’t think it's going out on the limb that Mr. Bermudez does have an
Hispanic or Latin sounding name so he is an ethnic Latino or ethnic Hispanic,
whatever the terms are, but he is White. Plaintiff in his opening statement said to
you, and | recall it vividly, ethnicity equals race. Okay. | sat back and was
expecting some type of evidence to be put in on that issue. He put nothing in. He
doesn’t call an expert, he didn’t call anybody. It's for you to determine
respectfully whether race played a factor, whether Bermudez is White. araot
says he’s White, he looks White. Even Mr. Barella, if you remember the
testimony on direct examination he says well, the way we identify peopldas ma
White, male black or male Hispanic. Okay. What do? | asked him a simple
guestion, knowing nothing about Mr. Bermudez, how would you identify him and
he fought me and he fought me a little bit but then he had to concede, Mr.
Bermudez is white. More importantly, Mayor Hardwick perceived Mr. Bermudez
to be White. Had he known him for 30 or 35 years, he didn’t think of him as
anything other than White. Yes, his last name is Bermudez. That doesn’t make
him not white.

And you heard Mr. Bermudez. This entire case, the first question that plaintiff's
counsel askedihy are we here? And what did Mr. Blaesay, I'm sorry, yes,

what did Mr. Barella say, we are here because Mayor Hardwick wanted to appoint
a minority.

Well, you heard Chief Bermudez. He has been in this country since he was nine
months old. You heard him speak. You see everything about him. And what did
he say on this question? | am not a minority, and | have never been a minority.
He doesn’t consider himself to be a minority.
And ladies and gentlemen, | would suggest that we can all use our common sense
that they are minorities inigcountry, but if your color is White, unless your
ancestors came from the Mayflower, we are all in the same boat.

(Tr. at 1813-1837.)

In rebuttal, the Plaintiff's counsel stated:

48



First of all in this case [] Miguel Bermudez'’s race does matter. It mattet’s tha
he’s Hispanic. It matters that Mayor Hardwick referred to him as the atsid.
Police Chief. That shows intent.

| want to address the issue of national origin versus race discrimination here. The
defendants want to cloud the issues on that subject.

We’re not claiming here national origin discrimination. We’re not claiming
because Christopher Barella is American that he didn’t get this job. The ,Mayo
African-American, chose Miguel Bermudez because his race is Hispanic. Has
nothing to do with national origin discrimination.

(1837-1845.)

K. TheJury ChargeDeliberations and Verdict

During the Jury Charge, the Court instructed the quryhe elements of a discrimination

claim based on race as set fortiMoDonnell-DouglasCorp. v. Green, 411 U.S. 792, 802—-03,

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).

Also, in accordance with the Courtifimatedecision to treat the question of whether,
for purposes of thantidiscrimination statutes,spanc is a race different fronné white or
black race, as an issue of fact, the Court made no specific reference to thisnssuerdance
with the summary judgment decision, the Court made no reference to and thvedrésiethe
jury the questiof what raceBermudez, Hardwick, and othgverceived Bermudez to be.

The Verdict Sheetimply asked “Based on all the evidence presented, did the plaintiff
Christopher Barella prove that his race was a motivating factor for theasheloysformer Mayor
Andrew Hardwick to decline to appoint him to the position of Chief of Police of the Village of
Freeport Police Department.” (Exh. 19.) Neither the Jury Changghe Verdict Sheet provided
a separate claim for skin color. In so doing, the Court implicitly dismissedlainys based on

skin color.

49



The Court also implicitly dismissed any claims against Hardwick in his officiacidgpa

Davis v. Stratton, 360 F. App’x 182, 183 (2d Cir. 2010)(“The suit against the mayor and police

chief in their official capacities is essentially a igainst the City of [New York], because in a
Suit against a public entity, naming officials of the public entity in their officiphcies ‘add[s]

nothing to the suit.”)(citation omittedgccordDavis v. Town of Hempstead, CV 09—

1129(JFB)(ARL), 2013 WL 1623741 at *3 (E.D.N.Y. Feb. 6, 2013), report and recommendation

adopted, 2013 WL 1623644 (E.D.N.Y. Apr.15, 20E2e alsdCoon v. Town of Springfield, Vt.,

404 F.3d 683, 687 (2d Cir. 2005)(“[A] § 1983 suit against a municipal officer in his official
cgoacity is treated as an action against the municipality itself.”).

On May 28, 2014, after five days of deliberations, a declaration ‘afraesolvable
impasse” odeadlock (Ct. Exh. 12.), and the issuance odAlé&en charge, the jury returned a
verdict infavor of the Plaintiff- in effect, finding that Hardwick engaged in intentional race
discrimination in violation of42 U.S.C. § 1981, 42 U.S.C. § 1983, Title VII, anti¥feHRL
when he selected Bermudez, instead of the Plaintiff, tbdo¥illage’s Chié of Police. The jury
rendered a verdict against the Defendants for the sum of $150,000 in back pay damages,
$1,000,000 in front pagamagesand $200,000 in punitive damages as against Hardwick only.
Judgment was entered on May 30, 2014.

L. The PostYerdict Motions

On June 11, 2014, the Plaintiff moved pursuant to Fed. R. Civ. P. 45(d) and 28 U.S.C.
8 120 for an award of his attorneys’ fees and costs.

On June 25, 2014, the Plaintiff moved for an order (1) upwardly adjuserpttk pay
and front pay wardto account for the negative tax consequences he \gaftfet as a result of

receiving thedamages awarna a lump sum(2) awarding prgudgment interest on his back pay
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and costs; and (3) awarding pgstigment interest on the entire award he ultetyateceives,
including his attorneys’ fees and costs.

On June 25, 2014, Hardwick filed a notice of appeal from the May 30, 2014 judgment.
On June 27, 2014, the Village filed a separate appeal from the May 30, 2014 judgment. Those
appeals are curregtpending before the United States Court of Appeals for the Second Circuit.

On June 27, 2014, Hardwick moved pursuant to Fed. R. Civ. P. 50(b) for judgment as a
matter of law on all claims for which the jury rendered a verdict in favor ofl&etiff.
Alternatively, Hardwick moved pursuant to Fed. R. Civ. P. 59(a) for a new trial. Thatdsgm
the Village moved pursuant to Fed. R. Civ. P. 50 for judgment as a matter of law, and
alternativelypursuant to Fed. R. Civ. P. 59(a) for a new trial or ceduthe jury’s award
against the Village.The motions are fully briefed.

. DISCUSSION

A. The Defendants’ Rule@®bMotions

1. The Sandard for Evaluating A Motion Under Rule 50

Rule 50(a) provides for the entry of a judgment as a matter of law on any issue, befo
submitting the matter to a jury, where “the court finds that a reasonablequtgl mot have a
legally sufficient evidentiary basis to find for the party on that issue.” uuttion may, as
here, be renewed after trial under subsection (b) of that Rule. A court mag gnatibn under
Rule 50(b) “only if after viewing the evidence in the light most favorable to the nomgovi
party and drawing all reasonable inferences in favor of the non-moving pamysitiiat there

is insufficient evidence to support the verdict.” Fabri v. United Technologiesitat)] 387 F.3d

109, 119 (2d Cir. 2004). Importantly, the trial court “cannot set aside the jury's ctedibili

findings and cannot find for the movant based on evidence the jury was entitledréaldi’1d.
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Here, @plyingthe McDonnell Douglas burden-shifting framework, the Defendants — in

particular, the Village- contend that the Plaintiff failed to establisprama facie case of race
discrimination on the ground that no reasonable jury could find that the Hardveaitlie to
promote the Plaintiff to the position of Chief of Police occurred under circumstgivass rise
an inference of racgiscrimination.

However, as an initial matter, upon further review of the case law, the CowrtHisidit

erred by including in the jury charge the elements oMbBonnell Douglas burdeshifting

framework.Henry v. Wyeth Pharm., Inc., 616 F.3d 134 (2d Cir. 2010Hdnry, the Second

Circuit addressed a challenge to a district court's includietements of théicDonnell

Douglas burdershifting framework into its jury charg8eeid. at 153. Although it ultimately

held that the jury charge was not reversible errorHrery Court cautioned that the McDonnell
Douglasframework was formulated faise by judges in determining whether a case should go to
a jury and would not be helpful to the fdicteler in making its ultimate determination of whether
plaintiff had “proved by a preponderance of the credible evidence that his raiteraxas a
motivating factor in certain employment actiongl” at 154 (citation and internal quotation

marks omitted).

However,here, theCourt concludes that the “inclusion of this superfluous language [did
not] obscure[] the jurg ultimate task-to determine whe#r race was a motivating factor in an
adverse employment actiorid. at 154. Further, as Henry, the verdict sheet directed the jury
to the correct questionwhether the Plaintiff didprove that his race was a motivating factor for
the decision by former Mayor Andrew Hardwick to decline to appoint him to the position of

Chief of Police of the Village of Freeport Police Department.”
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The Court also notes that it was the Plaintiff, rather than the Defendants, who sought to

exclude thevicDonnell Douglagramework from the jury charge. In this regard, the Court finds

that the erroneous instruction of the McDonnell Doufflaseworkdid not materially prejudice

the Defendants, burh fact, worked in their favor. Further, the Court finds no prejudice ¢o th
Defendants iracknowledging this errott ¢his juncture of the ligation. In the Court’s view, the
result here would be the sameder either standardthat is, a reasonable jury could have
concluded thato the extent a substantive difference exists between the two standards,

(1) under McDonnell Douglas, Hardwick’s failure to promote the Plaintiff ocdwneler

circumstances giving rise an inference of race discriminatiofgnehderHenry, race played a
motivating factor in this decision.

In this regard, the essential thrust of the Defendants’ respective Rule 50 motia@ts is
no reasonable jury could have found that Hardwick’s failure to promote the Plaimigf than
Bermudez, who has a white skin color, was motivated by unlawful racial congidsrat
However, the Defendants’ entire argument presupposes that, given Bermudez@®@kand
certain testimony suggesting that Bermudez belonged to the white race,armabdgsry could
find that Bermudez belonged to any race other than kite vacefor purposes of the anti-
discrimination laws

Indeed, as noted above, throughoutttis, theparties repeatedigilashed ovewhether
hispanic is a racthat is a different race tharnte, and whether this question should resolved as
a matte of law or matter of fact. Upon extensive consideration of the issue, the Counedecli
to instruct the juryhat hspanic is a rageather than a national origin, for purposes of the anti-

discrimination statutesind thereforeeserved this question for the jury.
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“Laying aside the contentious debate regarding social and anthropologidalicbmss
of ‘race’ and how it should be definé&alas 2006 WL 1049469, at *5 (citin§aint Francis

College v. AlKhazraji 481 U.S. 604, 610, 107 S. Ct. 2022, 95 L. Ed. 2d 582 (1987), the Court

notes that the New Oxford American Dictionary 806 (2001) defines the word “Hi$@anfiof
or related to Spanish-speaking countries, especially those of Latin ArhéeFioa American
Heritage Dictionary 832 (4th ed. 2000) defines the word similarly and explainggs as
follows:

Though often used interchangeably in American English, Hispanic and Latino are

not identical terms, and in certain contexts the choice between them can be

significant. Hispanic, from the Lati word for “Spain,” has the broader reference,
potentially encompassing all Spanish-speaking peoples in both hemispheres and
emphasizing the common denominator of language among communities that
sometimes have little else in common . .. In practice, however, this distinction is
of little significance when referring to residents of the United States, most of

whom are of Latin American origin and can theoretically be called by eitbrel w

. . . Hispanic, the term used by the U.S. Census Bureau and other government

agencies, is said to bear the stamp of an Anglo establishment far removed from

the concerns of the Spanish-speaking community.

The EEOC definesnational origin discrimination broadly as including, but not limited
to, the denial of equal employment opportunity because of an individual’s, or his or her
ancestor's, place of origin; or because an individual hgshyfsecal, cultural or linguistic
characteristics of a national origin group,” thus lending credence to the assertion that hispanic
maybea form of national origin. 29 C.F.R. § 160¢emphasis added)

That said, the Court recognizes “the uncertainty among [other] courts as to whether

‘Hispanic’ is better characterized as a race or a national or@iorizo v. Chase Manhattan

Bank, N.A., 25 F. Supp. 2d 455, 460 (S.D.N.Y. 1998). Courts have come down on both sides of

the questiongompareSerrano v. New York State Dep't of Envtl. ConservationC¥21592

(MAD)(CFH), 2013 WL 6816787, at *4 (N.D.N.Y. Dec. 20, 2013)(“while national origin and
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race are oftedistinct elementghe term ‘Hispanic’ may trigger the concept of race.”)(citing

Alonzo); Casanova v. Gen. Mills Restaurants, Inc. 344386 (FB), 1997 WL 473840, at *1 n.

1 (E.D.N.Y. Aug. 15, 1997)(“Although Casanova contends that she was discriminated against
the basis of her ‘Hispanic origirthe Court construes the complaint as stating a claim for racial
rather than national origin discrimination since none of the papers submitted to thenGicate
Casanova's national origin.”)itlv Salas 2006 WL 1049469, at *6 (“Because the term Hispanic
relates to language and culture, it is an ethnic designation more than a rasifitateon, used

to refer to individuals of Spanish-speaking descent, whether from Spain itselfiro&panish-

speaking LatirAmerican countries.”), sometimes simultaneoulsbpez v. Texas State Unjv.

368 S.W.3d 695, 703 (Tex. App. 2012h¢ term ‘Hispanic’ does not literally designate either
race or national origin and is instead commonly understood as implying bogki&w denied

(Jan. 18, 2013 Torres v. City of ChicagdNo. 99 C 6622, 2000 WL 549588, at *2 (N.D. Ill.

May 1, 2000frace discrimination claim was related to EEOC charge allegsugishination
based on plaintif6 Hispanic ancestry because termHispanicencompasses the concepts of
race and natnal origin)citing Alonzo).

Where possible, courts have declined to answer the question. Elias v. New York City

Transit Auth., 95 CIV. 1083 (CSH), 1997 WL 214968, at *1 n. 1 (S.D.N.Y. Apr. 28, 1997)(“I
need not decide whether bias against Hispanics better fits within the rulbracesfor ‘national
origin’ discrimination. | will refer to this claim as one of race discriminatiorles does in his

complaint.’) Welch v. U.S. Cellular Corp., 07 C 340&%TH), 2008 WL 4088797, at *1 n. 1

(N.D. lll. Aug. 21, 2008)(“For purposes of considering plaintiff's Title Vlirms, it is

unnecessary to resolve whether Hispanic is a racial, color, or some otkicalaesn’).
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However,in this failure topromote casegiventhat the Court dismissed the national
origin claims at the summary judgment stage on the legal assumptitwspatic is a race for
purpose of the antliscrimination lawsthis case could not proceed to judgment witrag&in
addresing that assumption. In other words, the questibether lispanic is a race for purposes
of the anti-discrimination laws was squarely presented here, and could not go uedndvar,
as the Village’s counsel argued vehemently during the jury chargereace, did Bermudez’s
non-party status absolve this Court of the duty to address in some form the question of whether
hispanic is a race for purposes of the digcrimination laws. Where, as here, Bermudez'’s race
is a critical issue and repeatedlypbght up by the Defendants, Bermudez’s non-party status is,
with respect to the abow@ted cases, a distinction without a difference.

As noted above, at the Defendants’ request, thist@aated the issue of whether
hispanic is a race for purposes of the antidiscrimination laws as one of fact, antbmot Afso,
as noted above, regardless of the answer, the courts appear to generally quezgttbe as one
of law, rather than fact. Howeverhateveithe propriety of this Court'decisionto treat the
guestion as one of fact, this stage of the litigation, the Court declines to revisit that
determinatiorand not surprisingly, the Defendants do not seek reconsideration of that
determination

This ispresumably because tl®urt signaled on more than one occasinrihe record
that, were it necessary tiecide this question as a matter of law, it would decide in favor of the
Plaintiff that hspanic is a race rather than a national origin for purposes of the anti-
discrimination staites. Cognizant of the Court’s leanings on the issue, the Village’s counsel
arguedhat it would be “noAmericari to decide this question as a matter of,lalthough they

failed to point to one case where such an issue was decidadatser of fact(Tr. at 1701.)
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Indeed, the Court pauses to note the breadth of that astounding argument. Contrary to the
Defendants’ contentioro find as matter of law th&tispanicis a racdor purposes of the anti-
discrimination laws is no more objectionable than to say that f#&hor “Black” is a racdor
purposes of the anti-discrimination laws. Nor would the Court have been telling any individual
that his or her perception of his or her race in other contexts was somehow misguidedg

The Court further notes that the decision to treat this question as an issue of faat, was
as the Defendants continually insisted at the trial, required by the Caurtreary judgment
finding that what race Bermudez and Hardwpekceived Bermudezvas itself an issue of fact.
The Detndants conflate the questions of Bermudez's race — which the Defendants’ ciyntinual
invoked during the triahs foreclosing the Plaintiff's claim under the anttiscrimination laws
versus theerception of his race by him and other individuals.

Circling to the Defendants’ Rule 50 motions, the Defendants essentially argue that no
reasonable jury could have found race discrimination here. The Court disagrees. The
Defendants’ argument rests on the debatable assumption that no reasonabledurgeoul
found that that Bermudez, the non-party ultimately appointed to the position of Chief of Police
belonged to any race other than the white race, the same race as the Plaintiff.

If that assumption were true, the Defendants’ motion would likely be meritorious.
Indeed, a number of courts have held that a plaintiff fails to staiena facie case of intentional
racial discrimination where the position the plaintiff sought was filled by anottierdnal of

the same race as thiantiff. See e.g.Babcock v. New York State Office of Hegl®009 U.S.

Dist. LEXIS 47594 (S.D.N.Y. 200@)ismissinga failure to promote claim where promotions

were given to individuals in the same protected class); Constance v. Pepsi Buitligp. 03-

CV-5009 (CBA)(MDG), 2007 WL 2460688}*20 (E.D.N.Y. 2007)(“As two of the four
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positions were given to black individuals, members of plaintiff's protected groumfargnce

of race discrimination is removed.Nash v. New York State Executive DeNib. 96 Civ. 8354

(LBS), 1999 WL 959366, at *13 (S.D.N.Y. 1998ame)Pointer v. Columbia Univ., No. 95 Civ.

8418(JFK), 1998 WL 898313at*5 (S.D.N.Y. 1998[dismissing race and gender discrimination

claims where another black female was given the positioplén&iff sought);Samuels v. N.Y.

Dep't of Correctional Servicello. 94 CIV. 8645SAS),1997 WL 253209at *5 (S.D.N.Y.

1997)¢theblack female plaintiff failed to establish a claim of race discrimination where two of
the four promotions she complained of were given to biaales) Scott v. Potter, 134 Fed.
Appx. 989, 9898th Cir. 2005(‘Furthermore, with regards to her race discrimination claim,
[plaintiff] did not make out a prima facie case because the employee whdivwextaly

promoted was of the same race.”); Kraemdruttrell, 189 Fed. Appx. 361, 368 (6th Cir.

2006)(“However, reading his claim as one for denial for promotion to lieutenant, wedencl
that [plaintiff] would fail on the fourth element of the prima facie case bedhtese other
members of the sameqgtected class did receive promotions to lieutenant. Therefore, [plaintiff]
has failed to set forth a prima facie case, and summary judgment wadypgogeted on his

claim.”); see als¢Harmon v. Runyon, No. 96 CIV. 6088AS),1997 WL 786383at*5

(SD.N.Y. 1997)the plaintiff could not show she was treated differently than similarly situated
individuals outside her protected class where three members of her protessedesia not

subjected to the same adverse employment action as was plaintith;\6flanas, 975 F. Supp.

303, 308 (S.D.N.Y. 19971{e plaintiff could not stat@adiscrimination claim where five of the
seven individuals identified by plaintiff as having received higher paassggnments were

members of plaintif protected classhut seeCarroll v. City of Mount Vernon, 707 F. Supp. 2d

449, 454 n. 8 (S.D.N.Y. 2010)(“it appears that the dispositive question may be whether the
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decision not to promote was ralbased, regardless of who was eventually awarded the

position.”),aff'd, 453 F. App'x 99 (2d Cir. 2011); Sonpon v. Grafton Sch., Inc., 181 F. Supp. 2d

494, 500 (D. Md. 2002)(“the fourth prong of the [McDonnell Douglasa faci€] test is not

whether the job was given to someone outside of the protected class, but whetheindisanim
could be inferred from the circumstances.”). Tbe Defendants argue that in a failure to
promote case where, as here, the person promoted belonged to the same raceiatsfthaoPla
reasonable jury could find race discrimination.

However,given the record as a wholthe Court finds that reasonable jurgould have
concluded that (1)iBpanic is a race for purposes of the -@icrimination laws; and (2) that
Bermudez’s race was hispanim this regard, the Villagef Freeport census indicated that
Freeport is one-third white, one-third black, and one-thisdanic. The Villge of Freeport
census thus implietthat hispanic is a typef race. (Tr. at 591.) Further, the jury could have
reasonablygoncluded that Colton contradicted higdsition testimony thatigpanic is a race as
opposed to a national origin. (Tr. at 1259-60.) Also, the jury had heard Bermudez somewhat
contradicthis prior deposition testimony whehe conceded that his race wasplanic and
testified at trial that haow considered his race to be “white.” (Tr. at 1551.)

Put simply, having repeatedly urged the Coaotreat the issue of whether hispanic is a
race for purposes of the anti-discrimination laws as a question of fact, twed@efs cannot
now be heard to complain when the jury implicitly found against the Defendants on thatk fac
guestion.

To be sure, the Defendants contend that, given that the Court ultimately detettmine
the issue of Bermudez's race was a factual issue for the jury, the Gedrtresustaining the

Plaintiff's objection to the attempt by Hardwick’s counsel to introduce the 20t@dJStates
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Census into evidence for the jury’s consideration of whetispahic is a race. The Court
agrees. At the juncture during the trial when the Court excluded this evidenceptte C
expressed its intentiao treat the question of whethasanic is a racéor purposes of the anti-
discrimination lawsconsistent with the summary judgment decision, as one of law. However,
having ultimatelytreated this issue as one of fact, the exclusion of the 2010 United States
Census, it turns out, was inconsistent with the Court’s prior evidentiary rulingsroorgthe
Plaintiff's counsel’s questioning of numerous witnesses abMillage of Freepor€ensus. In
other words, regardless of whether the Court erred in reversing its prionthetem that the
issue of whether hispanic is a race for purposes of the anti-discriminat®mwkswone of law,
having ultimately submitted the question to the jit becomes clear that, in hindsight, the Court
should have admitted in evidence the 2010 United States Census proffered by Hardwick.
However, as explained later, this evidentiary error does not warrant grirging
Defendants’ motion for a new trial under Rule 59. Nor, the Court finds, does it waaatihgr
the Defendants’ motion for judgment as a matter of law. Indeed, properlydirémeecrux of the
Defendants’ motion for judgment as a matter of law is that based on the evidemitedsitito
the record, no reasonably jury could find for the Plaintiff. This argument is condgpmtiséihct
from the argument — advanced in connection with the Defendants’ motion for a nevittaa
this Court erred in excluding certain evidence from the record and such exclusion wa
sufficiently prejudicial as to justify a new trial.
Separately, the Court anticipates the Defendants’ argument that, givendhahe
Plaintiff admitted that Bermudez’s skin color was white, no reasonable jury could have found
radal discrimination on the part of the Defendants. Howegvarsed closelythe Plaintiffsaid

that Bermudez “look[s]” Wwite and answered yes to the dies “is Chief Bermudez Whité?
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(Tr. at 211-12.) The Plaintiff did not, as the Defendants suggestatbrize Bermudez as
belonging to the white race as opposed having a white skin color.
Again, as they did throughout the tritde Defendantsonflate skin color and race,

which arelegally distinct concepts. Howell v. Rush Copley Medical Group NFP, No. 11 C 2689,

2012 WL 832830, at *3 (N.D. Ill. Mar. 12, 201p)aintiff’ s charge stating “I believe that | have
been discriminated against because of my race, Black, in violation of Titlensifficient to
allow federal suit alleging color discriminatidbecause plaintiff “made no mention of the hue of
her skin color,” an EEOC investigation into her race discrimination charges “would not
reasonably lead to an investigation into [the defendant's] conduct toward lighteskinne
individuals within her race,” and “to the extent [she] intended to equate race withnch&r
charge, her color claim is duplicative of her race claim”).

The reason for this confusion is clear:

People often confuse skin color and race because skin color is used to assign

people taacial categoriesindeed, color is commonly used to describe the

difference between racial categories (i.e., Black is used to describarAfric

Americans and White is used to describe Caucasians).

Trina Jones, Shades of Brown, The Law of Skin Color, 49 Duke L.J. 1488, 1497-98 (2000).

“Although color may be a factor in racial discrimination (for example, whemguhoger prefers
a white job candidate over an equally qualified black candidate), color discrimindéon re
specifically to preferring amdividual because of the hue of his skin (for example, treating a
light-skinned African woman more favorably than a dark-skinned African wom@ala’% 2006
WL 1049469, at *6 (citing Nance, at 438-39.).

However, although cats often onfuse the two, ki Title VII and theNYSHRL treat
claims for race as distinct from claims based on skin c8ke42 U.S.C.A. § 2000&8-("[i]t

shall be an unlawful employment practice for an employer (1) to fail osedd hire or to
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discharge any individual, or othese to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such indixédaal’
color, religion, sexpr national origin)(emphasis added); New York Executive Law 8§
296(1)(McKinney’s 2010)(“It shall be an unlawful discriminatory practice . or @ih employer

or licensing agency, because of the ageg, creedcolor, national origin, sexual orientation,
military status, sex, disability, predisposing genetic characteristicsarital status of any

individual, to refuse to hire or employ or to bar or to discharge from employment such individua
or to discriminate against such individual in compensation or in terms, conditions agasvaf

employment.j(emphasis addepgdonpareHyunmi Son v. Reina Bijoux, Inc., 823 F. Supp. 2d

238, 242 (S.D.N.Y. 2011) (“Only suits based on racial discrimination may be maintained under”
Section 1981(ritationand quotation marksmitted)

Although the amended complaint could be construebssrting a separate claim for
color discrimination as opposed to race discrimination, the Court did not nor did the parties
requesthe Court tasubmit such a claim to the juryrather, a noted above, the Court implicitly
dismissed any such claims prio jury deliberations. Therefore, although even the Plaintiff in
his testimony referred to Bermudez as “white,” it does not follow that the Plaiotifeded that
Bermudez belonged to the “white” race. Rather, the jury could have inferred tRddithtef
was referring to Bermudez’s skin color as opposed to his race.

Further, the fact that both Bermudez and Hardwick testified thaptnesived
Bermudez to belong to the white race and, therefore, could not have discriminatst thgai
Plaintiff by promoting Bermudez, instead of the Plaintiff, presented, consistent with the
summary judgment decision, a factual question for the jury. In other words, tiveasigntitled

to credit or discredit the testimony of Bermudez and Hardwick in this resjpetttis regard, the
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Defendants cite no authority for the proposition that, as a matter of law, aruadiia the final
arbiter of his or her own race for purposeshefanti-discrimination laws. To hold otherwise
could sanction a viable discrimination claim in almost every employmentigituptovided the
plaintiff testifies that he belongs to a different race that the individual actuatygbed.

In sum, the Court findthat a reasonable jucpuld have concluded that (lispanic is a
race forpurposes of the antliscrimination lavg; and (2) Bermudez’s race wasganic.

Drawing these reasonable inferences and considering the remainder of theeeiwidbn
record, the Court finds that a reasonable jury could have concluded that Hardwickisrdeot
to appoint the Plaintiff to the position of the Chief of Police was, in fact, driven by fuhlaw
racebased consideration$n addition to the fact that the jury could have reasonably concluded
that Hardwick appointed an individual outsiddloé Plaintiff’'s protected class, the evidence
indicated that:X) the Plaintiff scored number ooe the Police Chief Examinatipwhile
Bermudez scored number thyé2) the Plaintiff had a law degree and a Master’'s Degree, while
Bermudez only had a high school diploma; (3) the Plaintiff had over 20 years of expagence
decorated member of the Village Police Department and had been promotea¢odmnt before
Bermudez, while Bermudez was tied for the lgastred Lieutenant in the Villagekce
Department; (4) Hardwick did not interview the Plaintiff or review any of hisq@enel files.

Further supporting the Plaintiff's cagere certaircontemporaneous personnel decisions
during Hardwick’s tenure as Mayor. In this regard, the Court admitted into evidemcéarts
portraying the persons appointed for department head positions and those repladedt The
chartshowed that 11 of 12 persons who “retired, resigned, or not reappoiveeslhite, which
Hardwick confirmedwhile thelatter char showed a majority of hispanic anthbk

replacementqPl.’s Exhs. 17-18.)
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The Defendants contend, as they dithi@ir closing arguments (Tr. at 1810.), that Exh.

18 shows that 12 of 18 department heads appointed by Hardwick were white. Again,rhoweve
the Defendants conflate race and skin color. The jury could reasonably have condtided th
those individuals indicated as white or black plus hispanic, the white/black desigredérred

to skin color rather than race.

Viewed this way, 10 ofte 18 department heads appointed by Hardwick belonged to the
black or hspanic race, whil& belonged to the white race. Although this evidence is not
overwhelming by itself, coupled with the other circumstantial evidence in tbedrghe Court
finds that a reasoride jury could have reached this verdict. Moreover, on a Rule 50 motion, it is

not the proper role of the Court to weigh the evidence. Pouncy v. Danka Office Intagir8p3

F. App’x 770, 772-73 (2d Cir. 2010)(“Pouncy's motion consistegdiaof a challenge to the
jury’s determination concerning the proper weight afforded to the trial evidenod, ivimot a

proper basis for a Rule 50(b) motionZeliner v. Summerlin494 F.3d 344, 370 (2d Cir.

2007)(“In considering a motion for judgmeag a matter of law, the district court must draw all
reasonable inferences in favor of the nonmoving party, and ihotagake credibility
determinations or weigh the evidence.”) (citations omitted)

Among Hardwick’s personnel decisions that suggesbhetimedook race into account
in personnel decisions was his attempt to promote Zina Leftenant to the Commaéands®iad
of the Plaintiff. Each witness asked about the subject, save for Colton, agreed Eaintie
was more qualified than Leftant.(Tr. at1156, 1273, 1329, 15787 here was also evidence
that Hardwick replaced, Lou DiGrazia, a white individual in the position of Supedant of the
Department of Public Works, with Scott Richardsoless qualified AfricamAmerican (Tr. at

616-18, 1075-7) Finally, there was evidence that Hardwick replaced Joe Madigalnif@ w
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Superintendent of the Buildings Department, with Richard Brown, a less qualifiedrA
American. (Trat620-21.)

As the Defendants did in moving for summary judégrtand during the triatheyargue
thatthat none of the witnesses who testified about the contemporaneous personnel decisions
possessed firdtand knowledge of the events or circumstances surroubtdirdyvick’s failure to
promote the Plaintiff to Chiedf Police. However, an inference of discrimination “is a ‘flexible

[standard] that can be satisfied differently in differing factual scenédridsward v. MTA

Metro-N. Commuter R.R., 866 F. Supp. 2d 196, 204 (S.D.N.Y. 2011)(quoting Chertkova v.

Conn. GenlLife Ins. Co, 92 F.3d 81, 91 (2d Cir. 1996)). “No one particular type of proof is
required to show that Plaintiff’'termination occurred under circumstances giving rise to an

inference of discrimination.” Ofoedu v. St. Francis Hosp. & Med. Ctr., NoCU41707 (PCD),

2006 WL 2642415, at *14 (D. Conn. Sept. 13, 2006). An inference of discrimination can be
drawn from circumstances such as “the employer's criticism of the plaipéffesrmance in
ethnically degrading terms; or its invidious commentsualothers in the employee's protected
group; or the more favorable treatment of employees not in the protected group;eguinece

of evers leading to the plaintif§ [adverse employment actionfbdu—Brisson v. Delta Air

Lines, Inc, 239 F.3d 456, 468 (2d Cir. 2001)(quoting Chambers v. TRM Copy Centers Corp., 43

F.3d 29, 37 (2d Cir. 1994)3ee als®Abdul-Hakeem v. Parkinson, 523 F. App'x 19, 20 (2d Cir.
2013)(finding that an inference of discrimination can be raised by “showing thatpoyer
treated [an employee] less favorably than a similarly situated eg®lmytside his protected

group” (quoting Ruiz v. Cnty. of Rockland, 609 F.3d 486, 493 (2d Cir. 2010)

Further, even if, as the Defendants argued throughout trial, many or all®f thes

contenporaneous personnel decisions required approval by the Board of Trustees, those
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decisions were relevant to the Plaintiff's claims insafHardwick made the recommendations,
in the first instance, to the Board of Trustees. The weight accorded thin@vi@sted within
the province of the factfinder.

Contrary to the Defendants’ contention, the cas€summingsFowler v. Suffolk Co.

Community College981 F. Supp. 2d 124 (E.D.N.Y. 2013)(Spatt, J.) and Levitant v. City of

N.Y., Human Resources Admin., 914 F. Supp. 2d 281 (S.D.N.Y. 2012) are distinguishable.

In CummingsFowler, an AfricanAmerican female claimed that she was discriminated

against by her employer based upon her race. The Plaintiff accused rerdoparvisors of (1)
often referring tAfrican—-Americans as “you people”; (2) expressing skepticism that the
Plaintiff completed her doctorate in three years; (3) calling the Plaintiff ‘ty¢adhy” or
“Michelle” instead of her professional title; (4) suggesting that Afri¢anericans were “takg
over” Suffolk County Community CollegéSCCC”), in reference to SCCC’s AfricaAmerican
President, Vice President and two executive deans; (5) remarking that Geeemavabut “just
happened to be black”; (6) suggesting to the Plaintiff that although Manning “lookedlike y
people,” he was “one of us”; (7) indicating that Caucasians “got the hell ohMtaffit Vernon,
New York when AfricarrAmericans moved in; (8) implying that a “fat black woman” would be
threatened by “a skinny black woman” and ifggking negative comments about the President of
SCCC, who was an African—American woman.

Neverthelessthe Court held that the Plaintiff failed to satisfy pgma facie burden of
establishing circumstances giving rise to an inference of discriminadtowever, unlike here,
the raciallycharged comments were not directly implicated in the promotion at issue and were
not made by decisiemakers who made the promotion decidioaitthe gaintiff alleged to be

discriminatory.
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In Levitant, the Court graad the defendant judgment as a matter of law after a jury
verdict on the plaintiff's failure to promote claim. In that case, two careidetd higher scores
thanthe plaintiff and “[t]he only evidence plaintiff presented was his testimonytkiginteview
was short and was asked ‘routine questions.” 914 F. Supp. 2d at 305-06. Here, by contrast, the
Plaintiff had higher test scores than Bermudezhgetas not interviewed.

2. As to “Qualified Immunity”

Hardwick also argues that he is entitled to judgimas a matter of law based on the
affirmative defense of qualified immunity.

“Qualified immunity shields government officials performing discretigrianctions
‘from liability for civil damages insofar as their conduct does not violatelgleatablit©ied
statutory or constitutional rights of which a reasonable person would have kng@elmgr, 494

F.3d at 367 (quotinglarlow v. Fitzgerald457 U.S. 800, 818, 102 S. Ct. 2727, 73 L. Ed. 2d 396

(1982)). This analysis “must be undertaken in light ofsiecific context of the case, not as a

broad general propositionBrosseau v. Hauge®43 U.S. 194, 198, 125 S. Ct. 596, 160 L. Ed.

2d 583 (2004).

Here, Hardwick submits that it was not “clearly established” at the time detese|
Bermudez to béhe (hief of Policethat hspanicwas a race different than the white race for
purposes of the antdliscrimination statutes. Hower, Hardwick fails to specify whetheihat is
not “clearly established” is a question of law or a question of fact. Impagrtgotlified
immunity turns on whether the law is wskttled, not on whethéactual determinations are
well-settledin some senseHere, the law is welsettled that intentional discrimination is illegal.

Hill v. Taconic Developmental. Disabilities Ser@ffice, 283 F. Supp. 2d 955, 958 (S.D.N.Y.

2003)(“There can be no doubt that the law barring discrimination against a person otistbé bas
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race— including via a hostile work environment is ‘wskttled.”); Griffin v. New York, 122

Fed. App’x 533, 533 (2d Cir. 2004%riffin's right to be free from these alleged adverse
employment actions based on race was therefore clearly established, antiithealist
properly refused to grant qualified immunity at this time on defendgygsiants' summary
judgment motion.”).

What is not well settled is the issue of whether hispans a race different from the
white or black race for purposes of the ahiierimination statutes the Court chose to treiis
issueas a question of facht the Defendantsequest. Again, at this stage of the litigation, the
Court declines to revisit that holding.

Here, the facfinder concluded that Hardwick intentionally discriminated against the
Plaintiff on the basis of his race by failing to promote him toptbetion of the Chief of policea
violation of a clearly-established right. Thus, Hardwick cannot avoid liability on gis bf
qualified immunity.

3. The Monell Issue

Finaly, the Village argues that it is entitled to judgment as a matter of law in that the
Plaintiff failed to establiskhat the Village had a policy, custom, or practice of discriminatgon

set forth in Monell v. New York City Department of Social Services, 436 U.S. 378, 109 S. Ct.

1197, 56 L. Ed. 2d 611 (1978).

To “prevail on a claim agagh a municipality under section 1983 [or section 19#5ed
on acts of a public official, a plaintiff is required to prove: (1) actions taken unaeratdaw;
(2) deprivation of a constitutional or statutory right; (3) causation; (4) danagd (5) hat an

official policy of the municipality caused the constitutional injufgde v. City of Waterbury,

542 F.3d 31, 36 (2d Cir. 2008). There must be a “direct causal link between a municipal policy
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or custom and the alleged constitutional deprivation.” City of Canton v. Harris, 489 U.S. 378,

385, 109 S. Ct. 1197, 103 L. Ed. 2d 412 (1988gCash v. Cnty. of Erie554 F.3d 324, 333 (2d

Cir. 2011)a plaintiff assertingonell claim must prove that action taken pursuant to official
municipal policy causethe alleged injury). “Official municipal policy [ ] includes the decisions
of a government's lawmakers, the acts of its policymaking officials, andga®esh persistent

and widespread as to practically have the force of |@erinick v. Thompson, _ U.S. |,

131 S. Ct. 1350, 1359, 179 L. Ed. 2d 417 (2(difing Monell).

Here, the Court previously rejected this argunatrhe close of the Plaintiff's case, (Tr.
at 1491-92.) and the Court identifies no reason to disturb that decision. Hengidkard
conceded that he was the decismaker as to the Chief of Police position. (Tr. at 490-91.)
Under these circumstances, the record supported the jury’s implicit conclugiétattevick
served in a final policynaking position for the Village.

The Village’s reliance odones v. Town of E. Haven, 691 F.3d 72, 80 (2d Cir. 26412)

denied 134 S. Ct. 125, 187 L. Ed. 2d 255 (2013) is misplaced. In that case, the Second Circuit
found that there was insufficient evidence at the trial to support a se#dsedimdng that
Plaintiff's loss was attributable to a custom, policy, or usage of the Town of East Havdde Unli
this casethe complained-o&cts were perpetrated by npalicy-makers and there were
guestions whether the acts were brought to the attention of any supervisory.p8ysonsatrast,
here, the record indicates that Hardwick, as a policymakeaged in thdiscriminatory act.

4. Asto Title VII

In any event, even if there were insufficient evidence to support municipdtyiaioder
Sectons 1981 and 1983, the Court notes that the District would still be liable for Hardwick’s

unlawful discrimination under Title VII. Indeedlthough employment discrimination claims
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brought under Title VII and § 1983 are both analyzed under “the bstditing framework of

Title VII claims,” Annis v. County of Westchester, 136 F.3d 239, 245 (2d Cir. 1998), Title VII

and 8 1983 diverge in that a Title VII claim can be based uvgsmondeat superior liability,

whereas a 8§ 1983 claim cann®eeGierlinger v.New York State Poligel5 F.3d 32, 33 (2d Cir.

1994)(“a Title VII sex discrimination claim . . . carriesspondeat superior liability, and a 42
U.S.C. § 1983 damage claim . . . does not impesmndeat liability”).

In sum, the Court finds thét) a reasonable jury could conclude thiate played a
motivating factor irHardwick’s decision to appoint Bermudez instead the Plaintiff to the
position of the Chief of Polic€2) Hardwick cannot prevail otine affirmative defense of
gualified immunity and (3)the evidence supported a Mondlim against the Village
Therefore, the Court denies the Defendants’ Rule 50 motions for judgmeenmtatser of law

B. The Defendars Rule 59 Motions

1. The Standard for Evaluating a Rule 59 Motion

A motion for a new triapursuant to Rule 59 should be granted only if “the jury has

reached a seriously erroneous result or its verdict is a miscarriage «#.jusimely v. City of

New York, 414 F.3d 381, 392 (2d Cir. 200&}étion andguotationmarksomitted). A new trial
is necessary if “the introduction of inadmissible evidence was a clear abuserefidn and was
so clearly prejudicial to the outcome of the trial thatthat the jury . . reached a seriously
erroneous result or . the verdict [was] a miscarriage of justici at 399 (internal quotation
omitted). Evidentiary errors by the trial court are deemed harmless thegsender the jury's

verdict “contrary to the intests of ‘substantial justice.ld. (quoting FedR. Civ. P. 61).
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2. The 2010 Unid States Census

Here, Hardwick argues that this Court erred in sustaining the Plaintifeston to the
attempt by Hardwick’s counsel to introduce the 2010 United States Census into efod¢nee
jury’s consideration of whetheidpanic is a raceAs noted above, this ruling was inconsistent
with the Court’s prior evidentiary rulings concerning the Plaintiff's couasplestioning of
numerous witnesses concerning a Village of Freeport Census. In thid, @garthe
Defendants’ objectiorthe Cout allowedthe Plaintiff's counsel to question Hardwick on
whether the Village of Freeport Census defined and/or trea@pdric as a race. (Tr. at 591.)
Under these circumstances, the Court recognizes some degree of prejifielied by the
Defendants.

Nonetheless, the Court finds that the error in failing to admit the 2010 United States
Census was harmless faurposes of Fed. R. Civ. P. 59. In the Court’s view, the Defendants
were able to effectively contest the issue of hispanic as a race matgusal origin. In this
regard, thddefendants continually argued that hispanic is not considered a race. Indeed, there
was testimony by Bermudez and Hardwick, among ottieas Bermudez belonged to théaite
race.

Also, the Plaintiff's Exh. 18 indicated that certain new appointees during kt&'dw
term were both “white” and “Hispanic.” Although the Court previously noted that theguid
reasonable construkis documenasreferring to skin color and race, respectively, it also could
have reasmably construed this document as referring to race and national origin, redpective
The jury was free to draw competing, yet reasonable, conclusions based on the evidence

In sum, the prejudice the Defendants suffered by not being allowed to introduce the 2010

United States Census to defend agaimstPlaintiff's assertion thaigpanic is a ractor
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purposes of the antliscrimination statutedid not render the jury verdict in favor of the Plaintiff
“contrary to the interests slibstantial justicé.

Any argument that the shift by the Court in viewtlod question -namely, whether
hispanic is a race for purposes of the antidiscrimination laws — from one of law tofant of
does not, under these circumstances, constitute reversible error vagreangw trial. The
Court notes it was the Defendants that sought to have this question decided asaf faatter
even though such was not demanded by the Court’'s summary judgment decision. Further, the
record indicates that, were this Court to decide the issue as a matter ofikaly Wwould have
decided it in the Plaintiff's favor. Under these circumstances, this shifthwhbidd constitute
reversible error in other contexts, does not constitute reversibtehen@because the error
plainly worked in the Defendants’ favor.

Nor can the Defendants be heard to argue that the shiéating the question of whether
hispanic is a race for purposes of the anti-discrimination laws as one of law to anevedsf
unduly prejudicial in thathe Defendants had relied on that issue being resolved as a matter of
law. Rather, the Defendants represented at the trial that they based ratnategy on the
assumption which was faulty- that the summary judgment decision mandakeat the question
of whether Ispanic is a race for purposes of the -amcrimination laws was one of fact. To the
contrary, as noted above, the summary judgment decision treated this question dawne of
Given that the Court ultimately treated this question, aB#fendants repeatedly asked, as one
of fact— a finding he Defendants concededly used to craft their trial strateygre is no
discernible prejudice to them.

To clarify, the Court could conceive of an alternative scenario which would have been

prejudcial to the Defendants. If, for example, the Defendants had representediat thattr
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they relied on the fact that the Court, in its summary judgment deciseated the question of
whether Ispanic is a race for purposes of the ameriminationlaws as one of law, the
Defendants would have been prejudiced by this Court’s later decision after thefokyédence
to treat the question as one of fact. However, such is not the case here. Ratheeniienief
represented during the jury charge conference thatthssd their trial strategy in pant the
assumption that whether hispanic is a race for purposes of thdisomimination lawsvas a
guestionof fact.

3. The Weight of the Evidence

The Villageargues that it is entitled toreewjury trial under Fed. R. Civ. P. 59 because
the verdict was against the weight of the evidendee Court disagrees.

“Unlike judgment as a matter of law, a new trial may be granted even if there is
substantial evidence supporting the jury's verdict. Moreoveglgudge is free to weigh the
evidence [her]self, and need not view it in the light most favorable to the verdictr WwiDh&

Magmt. Corp. v. Town of Hyde Park, 163 F.3d 124, 133 (2d Cir. 1998hew trial must be

granted if the court determines tltlae verdict is against the weight of the evidence, that the
damages are excessive, or that, for other reasons, the trial was not fapadyhmaoving.”

Santa Maria v. MetreNorth Commuter R.R., 81 F.3d 265, 273 (2d Cir. 1996). The grant of a

new trid is also appropriate when, “in the opinion of the district court, the jury has reached a

seriously erroneous result or . . . the verdict is a miscarriage of justic€’Mmt. Corp., 163

F.3d at 133.
In this case, although no witness other than Hardwick or Colton had personal knowledge
concerning the appointment of the Chief of Police or the appointment of various department

heads in the Village and Hardwick never made any disparaging commentsiapoate, the
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Defendants are well aware that “directdmnce of an employer's discriminatory intent is rare

and ‘must often be inferred from circumstantial evidence.”” Serby v. New YoykD@ip't of

Educ., No. 09€V—2727 (RRM)(VVP), 2012 WL 928194, at *5 (E.D.N.Y. Mar. 19, 2012)

(quoting_Schiano v. Quality Payroll Sys., Inc., 445 F.3d 597, 603 (2d Cir. 2006)).

Framed in these terms, the Court concludes that the cumulative circumstadeacevi
supports the jury verdict. The record indicates that the Plaintiff was qddiui the position of
Chief of Pdice, having, among other things, attained the top score on the qualifying eti@amina
and the requisite rank of Lieutenant. There was also evidence that Hardwick hatragpeat
practice of making personnel decisiavisereby he replaced qualifiechite employees with
candidates of other races with inferior credentials. Woodward, the formee Ebief, credibly
testified thatHardwick discriminated against certain employees in the Village. {Td%8.) In
the Court’s view, particularly detriment Hardwick was his admissiahat hedid not
interview the Plaintiff or review any of his personnel files.

Thus, based on the record, the Court finds that the weight of the evidence supported the
jury verdictin favor of the Plaintiff

4. Damages

The Village also requests a reduction for each category of damages awarded by the jury
against it.

Fed. R. Civ. P. 59 permits a court to reduce the amount of damages awarded by a jury on

a particular claimSee e.g.Greenway v. Buffalo Hilton Hotel, 143 F.3d 47, 50 (2d Cir. 1998);

see alsiMinshall v. McGraw Hill Broadcasting C0323 F.3d 1273, 1287 (10th Cir. 2003). “Itis

[the court's] function, while appropriately respecting the jury's cruciel tolguard against [ |

speculative damage awardsli€intosh v. Irving Trust Co., 887 F. Supp. 662, 665 (S.D.N.Y.
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1995)(granting the defendant’s motion under Rule 59 anctirggithe award inaretaliation

case) “It does not follow that simply because there was [a violation], there mustdeaad of
compensatory damages; rather, the compensatory damages must be proven and remt.presum
Mcintosh, 887 F. Supp. at 665.

In the present case, the Village argues thafrtvd payaward is speculative because the
term of Chief of Police is only two years. Howevég Village fails to consider #t, as a civil
service position, the Chief of Police may not be rerddvem office, except forcause.” (Tr. at
532-33.) Indeed, the evidence at the trial established that the prior Chief of PalashyEvd,
held his position for more than 12 years. (Tr. at 1091.)

The Village also seeks a reduction of the punitive damages awarded agagvackiar
although, curiously, this argument was reassed by Hardwick himself.

As the Second Circuit has recognized, “[a]Jwardpuwfitive damages are by nature
speculative, arbitrary approximationslo objective standard exists that justifies the award of
one amount, as opposed to another, to punish a tortfeasor appropriately for his misdéaduct.
is there any formula to showeldollar amount@eded to effectuate deterrendedyne v. Jones,

696 F.3d 189, 196 (2d Cir. 2012) opinion amended and superseded, 711 F.3d 85 (2d Cir. 2013).

However, “[e]ven if there is no such thing as a correct amount of punitive damagegehave
legal system has an obligationd@asure that such awards for intangibles be fair, reasonable,
predictable, and proportionatéd. at 196-97.

The Court considers three “guideposts” in determining the validity of a punitive damage
award: “(1) the degreef oeprehensibility of the defendant's misconduct; (2) the disparity
between the actual or potential harm suffered by the plaintiff and the punitive eaavagrd;

and (3) the difference between the punitive damages awarded by the jury and thealtdpe
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authorized or imposed in comparable cases.” State Farm Mutual Auto. Ins. Co. v. {Las86be

U.S. 408, 418, 123 S. Ct. 1513, 155 L. Ed. 2d 585 (2003).
“Perhaps the most important indicium of the reasonableness of a punitive damages awa

is the degreef reprelensibility of the defendardg’conduct.” BMW of N. Am., Inc. v. Gore, 517

U.S. 559, 575, 116 S. Ct. 1589, 134 L. Ed. 2d 809 (1998 assessing the degree of
reprehensibility of defendants’ conduct, the court must consider whethen cagigavating
factors’ generally associated with highly reprehensible conduct are pr@swde factors
include ‘(1) whether a defendant's conduct was violent or presented a threat ofevi(2¢nc
whether a defendant acted with deceit or malice as opposetirig with mere negligence, and

(3) whether a defendant has engaged in repeated instances of misconduct.” Th&tead-in.i

Inc., 508 F. Supp. 2d 252, 262 (S.D.N.Y. 2007)(quoting Lee v. Edwards, 101 F.3d 805, 809 (2d

Cir. 1996).
“This is not a cas involving violence or the threat of violence. However, the jury, in
order to find punitive damages were warranted, had to find that defenclamdsict was more

than merely negligentThomas, InG.508 F. Supp. 2d at 262. In additibereevidence wa

presented at the trial that Hardwick was influenced by unlawful racialdsrasions in making
other personnel decisions. “Thus, there is certainly sufficient evidencereheamsible conduct
to warrant a punitive damage award. However, the reprehensibility should not be alérstate
Id.

With respect to the second State Fgunde post, although there is no “bridime ratio
which a punitive damages award cannot exceed,” the Supreme Court has helditige ‘qgjit
multipliers are more likely taomport with due processhile still achieving the State’'goals of

deterrence and retributionState Farm538 U.S. at 425, 123 S. Ct. 1513. Furthermore, “[w]hen
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compensatory damages are substantial, then a lesser ratio, perhaps only equadntsaooyn
damages, can reach the outermost limit of the due process guarkhté€s.tourse, “[t]he
precise award in any case..must be based upon the facts eincumstances of the defendant’
conduct and the harm to the plaintiffd.

Here, the ratiof punitive to compensatory damages awarded by the jury is 1:5.75.

“Such a ratio falls within acceptable limitAhderson v. Aparicio, CV 09-1913 (GRB), 2014

WL 2619062, at *7 (E.D.N.Y. June 12, 2014)(declining to distudunitive damages award
wheretheratio of punitive award to compensatory award was more than four to one). Here, the
jury’s award of punitive damages was significantly less than the migbensatory damages the
jury awarced “The [C]ourt finds all of the punitive damages awardsdalearly within the

bounds of constitutional propriety and the realm of reason.” Barkley v. United Hont@sQ4+

CV-875 (KAM)(RLM), 2012 WL 2357295, at *16 (E.D.N.Y. June 20, 2012) aff'd sub nom.

Barkley v. Olympia Mortgage Co., 557 F. App'x 22 (2d Cir. 20d4)amende@an. 30, 2014).

The final_State Farrfactor involves comparing the award to “civil and criminal penalties

for comparable misconduct.” DiSorbo v. Hoy, 343 F.3d 172, 187 (2d Cir. 20u8).VII

imposes a $300,000 cap on punitive damages. 42 U.S.C. § 198Xd{b){8pnddition, Title VII
only allows for an award of punitive damages “if the complaining party demassthett the
respondent engaged in a discriminatory practice . . . with malice or recidés=srence.” 42

U.S.C. § 1981a(b)(1). There are no such caps under Sections 1981 or 1983. Bogle v. McClure,

332 F.3d 1347, 1362 (11th Cir. 2003)(“Congress has not seen fit to impose any recovery caps in
cases under § 1981 (or § 1983), although it has had ample opportunity to do so since the 1991
amendments to Title VIL.”). Finally, “[tlhe NYSHRL does not provide for punitivendges.”

Syrnik v. Polones Const. Corp., 918 F. Supp. 2d 262, 265 (S.D.N.Y. 2013).
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Although “most ‘comparable cases’ (that is, New York State and Title \Grichgation

claims) have allowed punitive damages of only $300,000 or less,” Zakre v. Norddeutsche

Landesbank Girozentrale, 541 F. Supp. 2d 555, 566 (S.D.N.Y. 2008)(quotation marks omitted),

the Second Circuit has upheld a punitive damages award of $600,000 in an action brought under

Title VIl and the NYSHRL, the Title VII cap notwithstandirggeZakre v. Norddeutsche

Landesbank Girozentrale, 344 Fed. Appx. 628, 631 (2d Cir. 2009).

Given theState Farnfactors as applicable to this action, the Courtditidat thgury’s
$200,000 punitive damages award to Ptaintiff is not excessive.

C. Enhanced Damages for Excess Tax Liability

The Plaintiff also seeks to enhance his economic damages award to compengate hi
the increased tax liability he will incdrom the projected lump sum damages award. “Although
there is precedent for such an award, the [C]ourt declines to award the pdaurad€itional
monetary amount to offset the increased tax consequences of the economic davaeg)gihe

will receive” Morgenstern v. Cnty. of Nassau, CV 04-58 (ARL), 2009 WL 5103158, at *6

(E.D.N.Y. Dec. 15, 2009keeHukkanen v. International Union of Operating Eng'rs, Hoisting &

Portable Local No. 101, 3 F.3d 281, 287 (8th Cir. 1@88)sal to enhance monetary ad/éor

increased tax liability)Belleville v. United Food and Commercial Workers Int'l Union Indus.

Pension Fund, 620 F. Supp. 2d 277, 281 (D.R.l. Z68@8)ages for increased tax liability denied

in ERISA case)Kelley v. City of Albuquerque, 2006 U.S. Dist. LEXIS 28785, at *21-22, 2006

WL 1304954 (D.N.M. Mar. 31, 200@)eclining to exercise discretion to award additional money

for tax liability in Title VI case)Best v. Shell Oil, Co., 4 Supp.2d 770 (NID. 1998)(denial of

request for enhanced monetaryard; cf. Eshelman v. Agere Sys., 554 F.3d 426, 440 (3d Cir.

2009)awarding supplemental monetary advéor increased tax liability).
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D. As to theAttorneys’ FeedAward

The Plaintiff seeks attorneys’ fees in the amount of $825,927.50, based on the following
hourly rates: $400 for partners Amanda M. Fugazy, Adam C. Weiss, and Paul P. Rooney; $325
for Senior Associate Holly Froum, $300 for Senior Associate Jordan Wolff, $250 for Associa
Sheryl Maltz and Justin Weitzman; and $115 for paralegals Allison Vieyra, Kierdylgnd
Jenna Katusa.

“In the United States, parties are ordinarily required to bear their ownetteifiees—
the prevailing party is not entitled to collect from the loser. . . . Congress, hoWwase
authorized the award of attorney’s fees to the ‘prevailing party’ in numerdusesta

Buckhannon Bd. & Care Home, Inc., v. West Virginia Dept. Of Health & Human Res., 532 U.S.

598, 602, 121 S. Ct. 1835, 149 L. Ed. 2d 855 (2001). 42 U.S.C. § 1988(b) provides:

In any action or proceeding to enforce a provision of [Section 1983] . . . the court,

in its discretion, may allow the prevailing party. a reasonable attorneyse as

part of the costs.
42 U.S.C. § 1988(b). The Defendants do not dispute that the Plaintiff is a prevaiting/ipose
reasonable attorney&es and costs are compensable. However, the Defendants do argue that
the fee request is unreasonable.

Courts assegbe reasonableness of attorrefges using a variation on the “lodestar”

method that generates a “presumptively reasonableAeaot Hill Concerned Citizens

Neighborhood Assoc. v. Cnty. of Albany, 522 F.3d 182, 183 (2d Cir.2008); McDaniel v. Cnty. of

Schenectady595 F.3d 411, 420 (2d Cir. 2010)hile Arbor Hill eschews the term “lodestar” in
favor of the term “presumptively reasonable fee,” 522 F.3d at 189, “the Court does not believe
thatArbor Hill holds that there is a substantive distinction between the two tedmetit

Overseas Container v. Crystal Cove Seafood, 10 CIV R6&)(GWG), 2012 WL 6720615, at
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*2 n.1 (S.D.N.Y. Dec. 28, 2012). The Court uses the term “lodestar” herein because it is the

term used byhte Supreme Coursee e.g.Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 551,

130 S. Ct. 1662, 1672, 176 L. Ed. 2d 494 (2010), and because it is nomenclature used by the

Second Circuit even aftérbor Hill, seee.q, Millea v. Metro-North R.R. Co., 658 F.3d 154,

166—69 (2d Cir. 2011).
The “lodestdris “the product of a reasonable hourly rate and the reasonable number of

hours required by thcase.'Millea, 658 F.3cat 166 see alsdcDaniel 595 F.3d at 420.

A reasonable rate is the rate that a “reasonable, paying client would be wilhiag.t
Id. at 184, 190. “To assist courts in ‘stepping into the shodseakasonable, paying cligrthe
Second Circuit has outlined a number of ‘capecific variablesfor courts to consider.”

Broad. Music, Inc. v. Pamdh Enterprises, Inc.C\3-2255 (KMW), 2014 WL 2781846, at *6

(S.D.N.Y. June 19, 2014).

These variables include the twelve factees forth inJohnson v. Georgia Highway

Express, InG.488 F.2d 714, 717-19 (5th Cir. 1974), which are:

(1) the time and labor required; (2) the novelty and difficulty of the questions; (3)
the level of skill required to perform the legal service properly; (4) theysiec

of employment by the attorney due to acceptance of the case; (5) the attorney's
customary hourly rate; (6) whether the fee is fixed or contingent; (7) the time
limitations imposed by the client or the circumstances; (8) the amounvéuviol

the case and the results obtained; (9) the experience, reputation, and ability of the
attorneys; (10) the “undesirability” of the case; (11) the nature and lehtta
professional relationship with the client; and (12) awards in similar cases.

Arbor Hill, 522 F.3d at 186 n. 3. Other variables are:

the complexity and difficulty of the case, the available expertise and capacity

the client's other counsel (if any), the resources required to prosecutedhe ca
effectively (taking account of thesources being marshaled on the other side but
not endorsing scorched earth tactics), the timing demands of the case, whether a
attorney might have an interest (independent of that of his client) in achieving the
ends of the litigation or might initiatbe representation himself, whether an
attorney might have initially acted pro bono (such that a client might be aware
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that the attorney expected low or non-existent remuneration), and other returns
(such as reputation, etc.) that an attorney might expect from the representation.

Id. at 184.
However, “the most critical factor’ in a district court’s determination of what constitutes
reasonable attorney’s fees in a given case ‘is the degree of success obtathedlaintiff.”

Barfield v. New York City Health and Hospitals Corp., 537 F.3d 132, 151-52 (2d Cir. 2008)

(quoting Farrar v. Hobby, 506 U.S. 103, 114, 113 S. Ct. 566, 121 L. Ed. 2d 494 (1992)). “A

district courts assesment of the ‘degree of succeashieved in a case is not limited to irryug
whether a plaintiff prevailed on individual claim®&arfield, 537 F.3d at 152. “Both ‘the
guantity and quality of relief obtained,” as compared to what the plaintiff sougthievae as
evidenced in [his orher complaint, are key factors in deté@mmng the degree of success
achieved.’ld.; see alsdrarrar 506 U.S. at 114, 113 S. Ct. 566, 121 L. Ed. 2d 494 (“Where
recovery of private damages is the purpose of . . . civil rights litigation, adcgturt, in fixing
fees, is obligated to give primary consideration to the amount of damages aasmedpared
to the amount sought.” (quotations and citation omitted)).

Here, the Plaintiff’'s supporting affidavitdicates thaattorneyFugazy, Weiss, and
Rooney, have 15, 1And19, years of experiengeacticing labor and employment law
respectively. Th€ourt notes that this was a three-week trial preceded by 27 months of intense
litigation, in which the Plaintiffs were requddo bring six motions to compelindertake eight
depositions, oppose to two motions for summary judgment, and respond to several ilmotions
limine. As to the novelty and difficulty of the questions involved, the Court notes that, although
“reverse discrimination” cases are common, this case involvedsxe litigation over Wwether
hispanc is a rae different than the white otazk race for purposes of the adiscrimination

statutes, and whether such a question needed to be resolved before jury delibertitrghAl
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the Court ultimatelyleclined to make any determinatsoregarding this issue as a matter of law,
the Court received helpful guidance regarding the case law on the issuedrBiaitttiffs
counsel.

The rateghat thepartners request are at the high,dngin line with market rates.
“Courts have awardeétes of $200 to $400 per hour for partners in this district.” Capone v.

PatchogueMedford Union Free Sch. Dist., No. @%-2947 (JS)(MLO), 2011 WL 743573, at *

2 (E.D.N.Y. Feb. 23, 20113ee alsdonits v. Valley Stream Cent. High Sch. Dist., No. O\~

6763 (LDW), 2010 WL 2076949, at *2 (E.D.N.Y. May 19, 2010)(“The Court finds that the
range of $300—400 per hour is an appropriate range for experienced attorneys ymamplo

discrimination actions in this district."aff'd sub nom. Konits v. Karahali409 F. App’x 418

(2d Cir. 2011)Todaro v. Siegel Fenchel & Peddy, B.€27 F. Supp. 2d 395, 399 (E.D.N.Y.

2010)(holding that $400 per hour was a reasonable rate for a partner with severeeh yea
employment discrimination litigation experienc@he Phintiff bolsters his fee request with
numerous affidavits from other experienced civil rights attorneys who practibe Eastern
District; each attests to the reasonableness of the Plaintiff's requestedasttg, the Village
concedes that the Plaiifi's counsel’'s customary rates are within the normal range.
Accordingly, the Court finds that $400 per hour is appropriatefbetbe partners
particularly given the degree of success obtained by the Plaimiféed, he Plaintiff's expert
witness testified at the trial that as a result of the Defendants’ failure to promd®kthtiff, he
suffered economic damages of $1,258,000. The jury ultimately found in favor of the Plaintiff f
$1,150,000 in economic damages, or nearly 92% of that which was sought. The Plaintiff also

obtained $200,000 in punitive damages.
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The Court further finds that the requested rates for the Senior and Junior Assstuc iz

reasonable in light of market rates. Olsen v. County of Nassau, No. CV 05-3623(ETB), 2010 WL

376642, at *3 (E.D.N.Y. Jan.26, 2000ting that the range of appropriate billing rates in the
Eastern District “is $20e5375 per hour for partners and $100-$295 per hour for associates”);

Gutman v. Klein, No. 03 Civ. 1570(BMC), 2009 WL 3296072, at *2 (E.D.N.Y. 260&)rding

between $300 -$400 for partners, between $200 - $300 for senior associates, $100 - $200 for
junior associates).

However, the Court finds that $115 an hour for paralegal sengieexessiveCompare

Todaro v. Siegel Fenchel & Peddy, P.C., 697 F. Supp. 2d 395, 400 (E.D.N.Y. 2010)($85/hr for

paralegal); Finkel v. Jones Lang LaSalle Americas, 08CV-2333(RRM)(RML), 20(® WL

5172869at*5 (E.D.N.Y. 2009§$80/hr for paralegalsMorgenstern v. County of Nassau, 2009

WL 5103158, at *9 ($100/hr for paralegals). Accordingly, the Court reduces the paralegals
hourly rate to $100 per hour.
Having determined the hourly rates to be used, the Court now turns to the reasonableness

of the hours billed in this matter. As requiredNigw York State Asgi for Retarded Children,

Inc. v. Carey, 711 F.2d 1136, 1148 (2d Cir. 1983), the Plaintiff’'s counsel has submitted
contemporaneous billing records setting forth the date and amount of time wheesseere
rendered, along with the name of &ttorney and/or paralegaBnda description of the services
performed. Those billing records reflect that the attorneys and paralpgatsagotal of 2594
hours on this matter. The Village points to various figures in these billing records wvhi
contends constitutexcessive, unnecessary, and duplicate billing.

However, the Second Circuit has stated that the district court is not requiretiftotfse

item-by-item findings concerning what may be countless objections to individual billingitems.
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Lunday v. City of Albany, 42 F.3d 131, 134 (2d Cir.19%€e als®aiwa Special Asset Corp. v.

Desnick No. 00 CV 385 (SHS), 2002 WL 31767817, at *5 (S.D.N.Y. Dec. 3, 2@@R)cing fee
award by 50% due in part to excessive billing). Particularly where, as Inetalling records
are voluminous, “it is less important that judges attain exactitude, than that thégiuse
experience with the case, as well as their experience with the practice of law, tdhessess

reasonableness of the hours spefitiato v. City of Saratoga Springs, 991 F. Supp., 62, 65

(N.D.N.Y. 1998]citing Clarke v. Frank, 960 F.2d 1146, 1153 (2d Cir. 1992).

Here, the Court is satisfied that the Plaintiff's billing records are reds®and sufficient
except as follows: the billingecords indicate thahe Plaintiff's attorneys billed $422,532.50
over a tweyear period from October 2011 through November 2013, and then billed $403,395.00
from December 2013 to May 2014, a five-month peadtfidr the close of discoveryAlthough
this latter fivemonth period directly preceded the trial and was the subject of significamimoti
practice, the Court finds this disparity to be unreasonable.

Based on an overall assessment of the entire billing reb@Court will apply a @%
reduction in the number of hours expended from December 2013 to MaySt&EFtancois v.
Mazer, 523 F. App'x 28, 29 (2d Cir. 2013)(upholding forty percent across-the-board reduction in
hoursfollowing a jury trial). Taking into account the reduced rate awardegéoalegal
services$100/hr, the adjusted total is $419,480 for the period from October 2011 to November
2013, plus $241,659 for the period from December 2013 to May 2014, totaling $661,139.

Even with this downward adjustment, the Court anticipate¥itlage’s argument that
no reasonable client would pay $661,18%tigate a case seeking damage$hf350,000.
However, there is no requirement that the amount of an award of attorneys’ feepdrgonal

to the amount of damages. The Second QGifwas held: “[W]e have repeatedly rejected the
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notion that a fee may be reduced merely because the fee would be disproportionate to the

financial interest at stake in the litigationBarbour v. City of White Plains, 700 F.3d 631, 635

(2d Cir. 2012)(quahg Kassim v. City of Schenectad¥15 F.3d 246, 252 (2d Cir. 2005)). Last

year, the Second Circuit held that “[t]he proportionality of the $3.42 million fee awnadd ie
be judged, as Gristede's urges, against the dollar value of the $3.53 mitlemeset”Torres v.
Gristede’s 519 Fed. Appx. 1, 5 (2d Cir. 2013).

Nor is the Court required teduce the fee award because certain of the Plaintiff's claims
were unsuccessful. Indeed, dsuneed not reduce a fee award where the “successful and the

unsuccessful claims were interrelated and required essentially the same ghapliy v. Lynn,

118 F.3d 938, 952 (2d Cir. 199@dllecting cases)reen v. Torres, 361 F.3d 96, 98 (2d Cir.

2004)(noting that when claims contain “common core facts” theyat severable and attorneys
fees are properly awarded).
As a general matter,

unrelated claims are unlikely to arise with great frequency. Many @bilsi

cases will present only a single claim. In other cases the plaintiff's claims f

relief will involve a common core of facts or will be based on related legal
theories. Much of counssltime will be devoted generally to the litigation as a
whole, making it difficult to divide the hours expended on a clayreiaim basis.
Such a lawsuit cannot be vietvas a series of discrete claims. Instead the district
court should focus on the significance of the overall relief obtained by the
plaintiff in relation to the hours reasonably expended on the litigation.

Hensley v. Eckhart, 461 U.S. 424, 433, 103 S. Ct. 1933, 76 L. Ed. 2d 40 (1983).

In this case, needless to say, given the extended disputelwetier ispanic is
properly considered a race or a national oraginpled with the fact the claims arise from the
same core set of facts, the Court declines to reduce the fee award because the Plaintiff

unsuccessfully pursued certain claims.
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The Village citesamong other cases,8 1983 retaliation cadéonits v. Valley Stream

Cent. High Sch. Dist., CV 01-6763 (LDW), 2010 WL 2076949 (E.D.N.Y. May 19, 28f@)

sub nom. Konits v. Karahalis, 409 F. App'x 418 (2d Cir. 2011) for language from Judge Leonard

Wexler that “$500,123 is at the upper end of what constitutes a reasonable attemey's f
However, the Village selectively quotieem Konits. Judge Wexler stated th&500,123
approached the limits of a reasonable fee “considering the degree of suctcessudt in this
action.” There, the jury returned a verdict for the Plaintiff for $400,000. Aftentheidual
defendant moved to set aside the verdict, the parties settled for $175,000. Here, by, tomtra
Plaintiff's counsel obtained a verdict for $1,150,000, plus $200,000 in punitive damages.
E. As toCosts

The Plaintiff also seeks costs of $28,238.87/prevailing party is also entitled to
compensation for “those reasonable out-of-pocket expenses incurred by atamuheydinarily

charged to their clientsl’eBlanc-Sternberg, 143 F.3d at 763 (internal quotation marks omitted).

Under federal civil rights law, costs awarded to susftgparties may “include not only
those ordinarily recoverable pursuant to 28 U.S.C. § 1920 and Rule 54(d)(1) of the Federal Rules
of Civil Procedure, but also any additional expenses ordinarily charged in thelpatggal

marketplace.’'Robinson, 2009 WL 3109846, at *34—35 (citing U.S. Football League v. Nat'l

Football League887 F.2d 408, 416 (2d Cir. 1989)(holding that reasonable, identifiable out-of-

pocket disbursements ordinarily charged to clients are recoversddedjsiKuzmav. I.R.S,,

821 F.2d 930, 933-34 (2d Cir. 198tpviding a norexclusive list of recoverable costs,

including photocopying, travel and telephone costs); Anderson v. City of New York, 132 F.

Supp. 2d 239, 245 (S.D.N.Y. 2001).
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However the Plaintiff's itemized list of costincludes a charder miscellaneous
supplies for trial, binders, and exhibit tabgpenses that ammnsidered notompensable

general office overheaillanzo v. Sovereign Motor Cars, Ltd., @G8/-122 (JG)(SMG), 2010

WL 1930237, at *11 (E.D.N.Y. May 11, 2018if'd, 419 F. App'x 102 (2d Cir. 2011).
In addition, Plaintiff's seeks reimbursement for $175.98dcretarial overtime, which is

also considered norecoverable overheaiarisol A. ex rel. Forbes v Giuliani, 111 F. Supp. 2d

381, 390 (S.D.N.Y. 200Qclerical and secretarial services are part of overhead and are not
generally charged to clients”).

The Court also declines to tax the costs of a “memory stick to download researcdf
Cir library.” It is wellestablished that “computer research is hyesesubstitute for an
attorneys time that is compensable @nchn application for attorneys’ fees and is not a

separately taxable costJnited States ex rel. Evergreen Pipeline Constr. Co. v. Merritt Meridian

Constr. Corp., 95 F.3d 153, 173 (2d Cir. 1996).

Nor does the Court finthat thePlaintiff's claimed cost of $250 for press releases
should be included. In this regard, the Plaintiff has not established that such a cost would
normally be charged to the f@aying client.

With the exceptio of the above-mentioned non-taxable costs, which have been deducted,
the Plaintiff's request for costs is granted in the amount of $26,612.42.

F. PreJudgment Interest on Baclkay Award

As the Second Circuit has made clear, where “damages awarded taittif jpin a Title
VII action] represent compensation for lost wages, ‘it is ordinarily an abudisapétionnot to

include prejudgment interest.Gierlinger v. Gleason, 160 F.3d 858, 873-74 (2d Cir.

1998)(citation omitted) No federal statute specifies the rate at whichjpdgment interest
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should be calculated, and courts in this district have utilized a number of difféeenSese

Hollie v. Korean Air Lines Co., Ltd., 834 F. Supp. 65, 69 (S.D.N.Y. 1@&8)g cases applying

various rates). Most commonly, courts have borrowed the statutoryjudgstent interest rate
specified in 28 U.S.C. 8§ 1961(a) in order to calculate prejudgment inteeegtioffi v. N.Y.
Cmty. Bank 465 F. Supp. 2d 202, 222 (E.D.N.Y. 2006)(“In cases where the judgniesed
on violations of both state and federal law, it is common practice in the Second Giaqydly
the federal interest rate pursuant to 28 U.S.C. 8§ 1961(a).").
The Court observes no reason to depart from this ordinary practice. In accordance wit
other district courts in this Circuit, the Court will direct the Clerk to calculatgupiggment
interest based on the United States 52—week treasury bill rate referred to.5.288J1961,

compounded annually. Luciano v. Olsten Corp., 912 F. Supp. 663, 676—77 (E.D.N.Y. 1996)

(using 28 U.S.C. § 1961 to award prejudgment interest on plaintiffs back-pay award tleder Ti
VII of the Civil Rights Act of 1964)aff'd 110 F.3d 210 (2d Cir.1997). Also, the Court finds that
prejudgment interest runs frodugust 1, 2012, which is roughly the midpoint between when
Bermudez was promoted and the date of the motion for pre-judgment interest on thayback
award through the date the judgment was enterdedeed, “[w]here prejudgment interest is

given, it should b assessed upon damages only as they becomeGhandler v. Bombardier

Capital, Inc, 44 F.3d 80, 84 (2d Cir. 1994). “Utilizing the midpoint date is a practical method of
accounting for the fact that [the Plaintiff]'s damages accrued over a periimdeoivhile
‘avoiding the need for numerous calculations establishing a separate ifigenestor each lost
monthly payment.”Manzqg 2010 WL 1930237, at *12 n. 21 (quotiGdandley.

The Plaintiff does not appear to request pre-judgment interest on the punitive damages

award or thdront payaward. However, for the sake of a complete record, the Court notes that
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as a matter of federal law, the Plaintiff cannot recovejyitgment interest on the punitive

damages award because punitive damages ardipsrgteWickham Contracting Co., Inc. v.

Local Union No. 3, Int'l Bhd. of Elec. Workers, 955 F.2d 831, 833-34 (2d Cir. 1992)(noting that

because punitive damages are a penalty and not awarded as compensgtidgnpeet interest
is not necessary to mala party whole and would in fact result in over-compensation); Cioffi v.

New York Cmty. Bank, 465 F. Supp. 2d 202, 223 (E.D.N.Y. 2006)(“Since punitive damages are

not intended to provide full compensation to plaintiff, there is no basis for applying gregat
interest to the punitive damage award in this case.”).
Similarly, the rationale for awarding pjedgment interest to make the Plaintiff whole

only applies to back pay, not front pay. Scarfo v. Cabletron Systems, Inc., 54 F.3d 931, 961 (1st

Cir. 1995])affirming district court's denial of pridgment interest on front payvard);Ranquist

v. M & M Indus., Inc., 2:11€V-387 (DBH), 2012 WL 1899540, at *9 (D. Me. May 2,

2012)“An award of prejudgment interest is appropriate with respect tomacknd

compensatory damages only.”); report and recommendation adopted;\?-3837 (DBH), 2012

WL 1899438 (D. Me. May 23, 2012).

G. Postdudgment Interesin the Full Judgme®ward

Under 28 U.S.C. § 1961(a), a plaintiff is entitled to gadgment inteest on “any money
judgment in a civil case recovered in a district coufiitie rate of pogtidgment interest is
governed by 28 U.S.C. § 1961(a) & (b), which direct that interest be calculated frdatehe
judgment is entered, at a rate equal to the weekly averggarlconstant maturity Treasury
yield, compounded annually.

“Postjudgment interest is designed to compensate the plaintiff for the delagiis suf

from the time damages are reduced to an enforceable judgment to the timeidaickhays the
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judgment.”_ Andrulonis v. United States, 26 F.3d 1224, 1230 (2d Cir. 1994). “The postjudgment

amount upon which the interest accrues includes compensatory damages figha pu

damages.Koch v. Greenberg, 07 CIV. 9600 (JPO), 2014 WL 1284492, at *30 (S.D.N.Y. Mar.

31, 2014).

H. Pre and Bst-Judgment Interest ¢dhe Fee Award

The Plaintiff seeks post-judgment interest on theafeard but apparently not pre-
judgment interest on the fee awarfP]ost-judgment interest is avable for an award of

attorneys’fees arising out of a judgment in the district courady v. WalMart Stores, Ing.

03-CV-3843 (JO), 2010 WL 4392566, at *9 (E.D.N.Y. Oct. 29, 2010). Rule 54(d)(2)(B)
requres that a motion for attornes/fees be filed within fourteen days after entry of judgment.
Here, the Plaintiffiled his request for post-judgment interest on the fee award on June
25, 2014, more than 14 days after the entry of judgment, on May 30, 2014. Therefore, the
request is untimeland is deniedd. (the plaintiff forfated his right to post-judgment interest on
attorneys’ fees after not requesting the same in his initial fee applicationilarglttacross
appeal a challengeAlthough the Plaintiff filed his initiamotion for attorneys’ fees on June 11,
2014, the Plaintiff did not include in that motion any request for post-judgment interest on the
fee award.

. Pre and Post-Judgment Interest on Costs

The Plaintiff also seeks pfadgment interesbn the costs award. “Courts in this Circuit

have awarded interest on the costs incurred during litigation.” Tatum v. CitywiNik, 06-

CV-4290 (PGG)(GWG), 2010 WL 334975, at *14 (S.D.N.Y. Jan. 28, 2010). Indeed, an award

of interest on costs is appropriate “since counsel have been out-of-pocket for the®$er @st
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substatial period of time.'Rozell v. Rosddolst, 576 F. Supp. 2d 527, 548 (S.D.N.Y. 2008).

The Plaintiff also seeks pegtdgment interest on costs.

The Defendants contend that the Plaintiff's requesthis regard arentimely as filed
more than 14 days after entry of the judgment. However, the Defendants cteflanaing of
an application for attorneys’ fees versus the timing of an application for dastal Rule 54.1
governs the timing ahmechanics of aapplication for costs:

(a) Request to TaCosts. Within thirty (30) days after the entry of final judgment,
or, in the case of an appeal by any party, within thirty (30) days after the fina
disposition of the appeal, unless this period is extended by the Court for good
cause shown, any partyekeng to recover costs shall file with the Clerk a request
to tax costs annexing a bill of costs and indicating the date and time of taxation.
Costs will not be taxed during the pendency of any appeal. Any party failing to
file a request to tax costs withihe applicable thirty (30) day period will be
deemed to have waived costs. The request to tax costs shall be served upon each
other party not less than seven (7) days before the date and time fixed fantaxati
The bill of costs shall include an affidathat the costs claimed are allowable by
law, are correctly stated and were necessarily incurred. Bills for thectaisted
shall be attached as exhibits.

In any event, [t] he local rule, however, transparently pertains to ‘costs,” and post-

judgment interest is not a ‘cost.AIG Global Sec. Lending Corp. v. Banc of Am. Sec. LLC, 01

CIV 11448 (GK), 2011 WL 102715, at *3 (S.D.N.Y. Jan. 6, 2011). Thus, “[t|he [P]laintiff]]
ha[s] not waived their right to an award of such interest by failing to refquégtin the thirty
day period prescribed for requests for codts.”Nor, the Court finds, is predgment interest
on costs a “cost” within the meaning of Local Rule 54.1.
With respect t@rejudgment interest on costhet Plaintiff requests thatehCourt apply
the interest rate specified in 28 U.S.C. 8 1961(a), which provides in relevant part:
Interest shall be allowed on any money judgment in a civil case recovered in a
district court. . . . Such interest shall be calculated from the date of the eritey of t
judgment, at a rate equal to the weekly averagedr constant maturity Treasury

yield, as published by the Board of Governors of the Federal Reserve System, for
the calendar week preceding the date of the judgment.
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28 U.S.C. § 1961(a)The Defendants have made no objection to the Plaintiff's request.
Accordingly, this Court will award prgidgment interest on the costs awaf&26,612.42at the
rate specified in 28 U.S.C. 8§ 1961(a), compounded annually.

As to postudgment interestrocosts, case law isdgansistent on when the interest
accruesand there is no controlling law in this circuit. Again, pjostgment interest on costs is
governed by 28 U.S.C. § 1961(&s relevant here, the statute reads: “Interest shall be allowed
on any money judgment in a civil case recovered in a district court. . . . Such isiteiebe
calculated from the date of the entry of the judgment.” 28 U.S.C. § 1961(a).

“Determining whether 8 1961 postjudgment interest should accrue from the date of
judgment establishing the right to an award of attornes and costs drom the date of the
judgment ‘establishing its quantutmas resulted in a split amongst the Circuits that have
addressed it and remains an open issue for both the Supreme Court and the Second Circuit.”

Natural Organics, Inc. v. Nutraceutical Corp., 01 CIV. 0384 (GBD)(RLE), 2009 WL 2424188

*10 (S.D.N.Y. Aug. 6, 2009)(internal citation omitted). The Court's research found no binding
precedent addressing solely the issue of pmggment interesbn taxable costs:‘Other Circuits
have treated the question of postjudgment interest for such costs gitoildme treatment of

attorneys’ fees, and the Court looks to these cases for possible andlgfisdl Organics, Ing¢.

2009 WL 2424188, at 10 n. See alsd-orest Labs., Inc. v. Abbott Lah96-CV-159S (WMS),

2006 WL 7077571, at *4 (W.D.N.Y. May 17, 2006)(“While the parties have not cited, nor has
the Court found, any cases on point with respect to awarding postjudgment interess aiheost
Court has found cases addressing the analogous issue of postjudgment interesboregs’ att

fees award.”).
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The “majority approachfollowed by the Fifth, Sixth, Eighth, Ninth, Eleventh, and
Federal Circuits uses the date “the partyopees entitled to the award even if that award is not

guantified until a later point.’Fresh Meadow Food Servs., LLC v. RB 175 Corp.C044767

(TLM), 2013 WL 527199, at *13 (E.D.N.Y. Feb. 11, 2013)(quotation marks and citations
omitted),aff'd, 549 F. App'x 34 (2d Cir. 2014). Many district courts from the Second Circuit,
and patrticularly from the Eastern District of New York, have adopted tharitgagpproach,
which is now considered the dominant standard within the Second Citdu{iguotation marks
and citations omitted) The rationale of those cases is that thepfiegng party “suffers no
prejudice from any delay in quantifying the award because it has use of the mameyniterim

and because the statutory interest rate is tied to the U &ufyeBill rate.”Jenkins by Agyei v.

Missouri 931 F.2d 1273, 1277 (8th Cir. 199@¢rt. denied502 U.S. 925, 112 S. Ct. 338, 116 L.
Ed. 2d 278 (1991).
The “minority approach” reasons that interest should only run from the date theafek aw
is quantified “since before then the [prevailing party's] claim for unpaid attsrfe=s is
unliquidated and therefore is not a ‘money judgment’ for purposes of Section 1961.” Albahary v.

City & Town of Bristol, Conn., 96 F. Supp. 2d 121, 123 (D. Conn. 200@y. Club of New

York, Inc. v. Dykstra, 04 CIV 2576 (SHS), 2010 WL 3529235, at *5 (S.D.N.Y. Aug. 24,

2010)(“other circuits have held — correctly, in this Court's view — that pridretaate the
amount of attorneydees is actually quantified, the damages unliquidated and therefore are
not a ‘money judgment’ within the meaning of section 1961.”)

In determining the date on which post-judgment interest on costs accrues, the Court
adopts the approach followed by the majority of the circuits and adoptée bystrict court in

Albahary Therefore, the Plaintiff is awarded pastigment interesbn costs from the date he
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became entitled to that awaatithe U.S. Treasury Bill rate, as specified in 28 U.S.C. § 1961,
until the award is paidThat date is detenined to be May 30, 2014, the date the Court entered
judgment. “Postjudgment interest on federal judgments is compounded annugdigdi Adele

S.R.L. v. Burlington Coat Factory Warehouse Corp., 689 F. Supp. 2d 585, 625 (S.D.N.Y. 2010).

[11. CONCLUSIONS

For the foregoing reasons, the Court denies the Defendants’ Rule 50 motions for
judgment as a matter of lawn this regard, the Court finds, among other thitiges, (1) a
reasonable jury could conclude that race played a motivating factor in Heisldecision to
appoint Bermudez instead the Plaintiff to the position of the Chief of Police; (2) Hardwick
cannot prevail on the affirmative defense of qualified immunity; and (3) the eeidepported a
Monell claim against the Village.

The Court also denies the Defendants Rule 59 motions for &iaéwin particulay the
Court finds that although it erred in excluding the 2010 U.S. Census from the evidenceothat er
did not arise to the level warranting a new trial. Stated otherwise ptin¢ i€ not convinced that
the jury has reached a seriously erroneous result or that the verdict is @iageaaf justice.
The Court further finds that the jury verdict was not contrary to the weight elittlence.

The Court grants the Plaintiff's motion for attorney’s fees and costs to tibret ivat the
Plaintiff is awarded®661,139 in attorneys’ fees and $26,612.42 in costs.

The Court grants in part and denies in part the Plaintiff’'s motion to aménublal’ the
jury verdict. The Court grants the motion insofar as the Plaintiff is awardede¢jydgment
intereston the baclkpay awardf $150,000 to be calculated by the Clerk of the Calutthe rate
prescribed in 28 U.S.C. § 1961(a), compounded annually, from August 1, 2012 through the date

of the judgment, May 30, 2014) prejudgment interest on the costs awaf$26,612.42at
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the rate precribed by 28 U.S.C. § 1961(a), compounded annually, from August 1, 2012 through
the date of the judgment, May 30, 2014; &) ostjudgment intereson thejudgment amount

of $1,350,000, plusostsof $26,612.42 from May 30, 2014, at the rate prescribed by 28 U.S.C. §
1961(a) compounded annually, until paid. The Court denies the motion insofar as the Plaintiff
seeks (1) an upward adjustment of the jury award to account for negative tajuentss and

(2) post-judgment interest on the attorneys’ fees award.

SO ORDERED.

Dated:Central Islip, New York
August 28, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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