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Brian Callahan, Pro Se

3 Windsor Drive

Old Westbury, New York 11568

L aw Offices of Andrew J. Frisch

Attorneys for the Defendants Adam Manson, Distinctive Investments LLC, and Distinctive
Ventures LLC

40 Fulton Street - 23rd Floor

New York, NY 10038
By: Andrew J. Frisch, Esq., Of Counsel

Johnson & Bell, Ltd.
Attorneys for the Objector Dr. Luis Pernia
33 W Monroe St, Ste 2700
Chicago, IL 60603

By: Joseph Renato Marconi, Esq., Of Counsel
SPATT, District Judge.

Presently before the Court are objections to a March 10, 2015 Notice of Determination
(the “Notice of Determination)’by the Receiver Steven Weinbdthe “Receiver”) partially
denying a claim submitted by Dr. Luis Pernia (“Pernia”) on behalf of himself, the Pernia Family
Trust (the “Trust”), and Pernia Family LLC (“Fea Family” and collectively, the “Claimants”).

For the reasons set forth below, the Claimaolgéctions are deniad their entirety, and
the Notice of Determination is affirmed.

. BACKGROUND

The Court refers to its June 9, 2016 memorandtidecision and order for an exhaustive
account of the relevant procedural history and provisiotissoMarch 27, 2012 Preliminary
Injunction Order establishingReceivership (the “Receivershifrder”); and the February 20,
2014 Order establishing the déad and procedures for the filing of claims against

“Receivership Entities” (the “Clms Order”). (See the June 9, 2016 Order, Dkt. No. 383 [the

“June 9, 2016 Order”], at 1-16.)



The Court will now provide a brief overview of the Claimants’ objections.

On April 19, 2014, Pernia filed a claim behalf of the Claimants against the
Receivership Estate for a total of $2,876,101.(Bee Jan. 26, 2016 Weinberg Decl., Dkt. No.
377 [the “Weinberg Decl.”], Ex. B.)

On June 6, 2014 and November 3, 2014, ras@dy, the Receiver sent Pernia requests
for additional information regarding his potential claim. (See id., Exs. C, D.)

On March 10, 2015, the Receiver issued a aticDetermination in which it partially
approved Pernia’s $2,876,101.19 claim in th@am of $1,219,417.69 and partially denied his
claim in the amount of $1,656,683.50 because it fouat‘this portion of the claim consists of
funds which were not invested in a Reweship Entity.” (Id., Ex. E, at 1.)

On April 9, 2015, the Claimants served on the Receiver objedbdhe Notice of
Determination in which they asserted ttieg Receiver failed to give them credit for
$1,284,623.83 of their investment in supposedljaBan-controlled funds._(See July 13, 2015
Marconi Decl., Dkt. No. 354 [the “Maoni Decl.”], Ex. C, at 2.)

In a May 26, 2015 letter to the Claimantsunsel, the Receiver affirmed its Notice of
Determination because, among other thitigs,Claimants’ alleged loss of $1,284,623.83 was
based on investments in entities not covered byRibceivership Order or the Claims Order.
(See Weinberg Decl., Ex. F.)

In a June 26, 2015 letter to the Receivex,@aimants’ counsel responded by stating, in
relevant part, “Ultimately, we understand Receiver’'s explanation for why it will not
recognize claims based on Westminster fund imvests; we do not undeastd the rationale for

that failure to recognize them.” _(See id., Ex. G.)



In a July 7, 2015 letter to the Claimarntsunsel, the Receiver adhered to the reasoning
in its Notice of Determination and rejectiée Claimants’ objections. (See id., Ex. H.)

On July 10, 2015, the Court received in hangy the Claimants’ objections to the Notice
of Determination. (See July 13, 2015 Noticef.¥o. 354.) However, the Claimants did not
file their objections on ECF and apparently did gige notice to the Receiver that it had filed
objections with the Court.

On December 23, 2015, the Court filed the @kts’ objections on ECF. (See id.) At
this point, the Receiver finallyeceived notice that the Claimastsught review of the Notice of
Determination in this Court._(See Redec. 23, 2015 Letter, Dkt. No. 360.)

On January 26, 2015, the Receiver filed a response to the Claimants’ Objections. (See
Rec.’s Jan. 26, 2015 Mem. of Law, DKin. 378 [‘Rec.’s Mem. of Law”].)

1. DISCUSSION

As the Court noted in the June 9, 20168€)r the Court reviews objections to the
Receiver's Notices of Determination undeteanovo standard of review._(See June 9, 2016
Order at 15-16.)

In their objections to the Notice of Determtioa, the Claimants assert that the Receiver
failed to recognize their loss¢otaling $1,284,623.84 based on thmeestments in “ROGOF,”
which they do not define; the “Westminstemies,” which they define as “Westminster
Flagship-Global, Westminster Global Investitee Westminster High Yield Portfolio, and
Westminster Cash”; and “FHQ40QCGQ Fixed(&ixed 8”). (See July 13, 2015 Pernia Decl.,
Dkt. No. 354 [“Pernia Decl.”], at 1 5-7.)

The Claimants do not dispute the Receivgrshdetermination that these funds are not

Receivership Entities._(See id. at 1 10.) Howgtleey contend thdhe Receiver should still



have recognized their lostvestments in non-Receiverplentities in the amount of
$1,284,623.84 because they assert that Callahan bedtifeeir investment portfolios, and it is
“highly probable” that he usatieir money to benefit the Porstheme at issue in the amended
complaint. (See id. at § 14.)

In response, the Receiver states that tarGhould dismiss the Claimants’ objections
because (i) the objections are untimely; éildhe $1,284,623.84 in losses that the Claimants
allegedly suffered as a result of their investraentnon-Receivership Eties do not constitute
Potential Claims under the Claims Order and tloeegfare not entitled toompensation from the
Receivership Estate. (See Rec.’'s Mef_aw at 6-20.) The Court agrees.

As to timeliness, Section 6(p) of the Clai@eler states, “The Objection shall be filed
with the Court no earlier than ninety (90)yddrom the date of thReceiver’'s Notice of
Determination and no later than one hundredteueahty (120) days from the date of the
Receiver's Notice of Determination . .Objections not timely filed with the Court shall be
deemed and overruled without the need for further order of this Court or action by the
Receiver.” (Claims Order, Dkt. No. 186 [“Claims Ordg at p. 15-16, 1 (6) (emphasis added)).

Here, the Notice of Determination istéd March 10, 2015, which means the Claimants’
time to file objections with the Court ran fralune 8, 2015 to July 8, 2015. However, the Court
did not receive the Claimants’ objectiondiuduly 10, 2015, two days after the deadline.
Further, they sent the objections to the Cauthout filing them on the public docket or giving
the Receiver any notice that they had done so.

The Claimants provided no good cause aghy they belatedlyified their objections
with the Court, or explained why they failedfiile their objections on ECF or give notice to the

Receiver. Even if they had, the Claims Ordenits the Court’s discretion to extend the period



within which the Claimants can file objectiowgh the Court — “Objections not timely filed
with the Courtshall be deemed and overruled without the needurther order of this Court or
action by the Receiver.”_(See idemphasis added). Accordiggthe Claimants’ objections are
time-barred and are denied that basis.

The Court also finds that the Gieants’ objections lack merit.

The Claims Order defines a “Potential Claim” as:

(a) aright to payment . . . . against one or more of the Receivership Entities or the
Receivership Estate; (b) a right to ajugable remedy for breach of performance

if such breach gives rise to a right toypeent . . . . against one or more of the
Receivership Entities; (c)raght to a distribution fom one or more of the
Receivership Entities, including but not limited to a right based on an investment
in or through one or more Receivership Entities.

(Id.atp.2,at3.)
The “Receivership Entities,” are in turn, defined as:

Horizon Global Advisors Ltd. (HGA.TD’); Horizon Global Advisors LLC
(‘HGA LLC); Diversified Global Investmerst (BVI), L.P. (‘Diversified Global’)
f/lk/a Horizon Global Investments, L.P. (‘Horizon Global’); the Masters Global
Fund, L.P. (‘Masters Global’); Fiducia§elect Income Fund, L.P. (‘Fiduciary
Select’) f/k/a Pangea Bridge Investmiel.P. (‘Pangea Bridge’); Horizon
Millennium Investments, L.P. (‘HorizoMlillennium’); and Pangea Offshore High
Yield Portfolio, LLC (‘Pangea Offshore’).

(Claims Order at p. 1.)
Although the term, “Receivership Estate,” ig defined explicitly in the Claims Order,
the Receivership Order defines the “Receivership Estate” as:
property interests of the Receivership Defents, including, but not limited to,
monies, funds, securities, credits, effgegfoods chattels, land, premises, leases,
rights and other assets, togethth all rents, profits diidends, interest or other
income attributable thereto, of whatekénd, which the Receivership Defendants

own, possess, have a beneficial intenesor control directly or indirectly.

(Receivership Order, Dkt. No. 22 [“Receiighip Order”], at p. 5, § 7(a).)



The Receivership Order, in turn, defnt@e “Receivership Defendants” as HGA LTD
and HGA LLC. (Id.atp.5,11.)

Construing these provisionsgether, the Court finds thit have a claim against the
Receivership Estate, a Potential Claimant must gshawit has: (i) a right to payment against
one or more of the Receivership Entitiesher assets which HGA LTD or HGA LLC “own,
possess, have a beneficial interasbr control directly or indirdty”; (ii) a right to an equitable
remedy for breach of performancesiich breach gives rise to a right to payment against one or
more of the Receivership Entities; or (iii) ght to a distribution from one or more of the
Receivership Entities, including but not limitedatoight based on an investment in or through
one or more Receivership Entities.

Even assuming that the Claimants did inmeSROGOF”, which appears to refer to
Rochdale Offshore Global Opportunities Fund.L(*Rochdale Offshore”), the Westminster
Funds, and Fixed 8, these funds are not RexshiyeEntities or Receivership Defendants.
Further, the Claimants have made no shouwliag these funds have assets which HGA LTD or
HGA LLC “own, possess, have a bemdl interest in, ocontrol directly or indirectly.” Thus,
under the clear language of thedRivership Order and the Claims Order, the Claimants have no
claim against the Receivership Entities and the Recghip Estate based on these investments.

The Claimants attempt to avoid this limitatiby contending that Callahan controlled
their investment portfolio, and therefore, thewe a right to payment from the Receivership
Estate for the entire amount okthlosses attributable to Calkafis investment decisions, even
those investments that do not relate to the Recship Entities. (See Pernia Decl. at 11 9-14.)

However, Callahan is not a Receivepsbiefendant. Rathgonly HGA LTD and HGA

LLC are Receivership Defendants, and the Recdijjgisstate consists only of assets tied to



HGA LTD and HGA LLC. Accordingly, the fagdhat Callahan controlled the Claimants’
investments does not, without more, give thenglat to a distribution from the Receivership
Estate for all of their investments, even thmseon-Receivership Entities, such as Rochdale
Offshore, the Westminster Funds, and Fixed 8.

The Claimants also contend that the money tihey invested in Rochdale Offshore, the
Westminster Funds, and Fixed 8 was diverted by Batlanto a real estate project known as the
Panoramic View, which Callahan and Adam Mam§‘Manson”), his co-gnspirator, purchased
with ill-gotten funds derived frorthe Receivership Entities and ishetart of the Ponzi scheme at
issue in the amended complair{See id. at 1112-14.)

However, the Claimants provide no supportthes contention. Rather, they allege that
because Callahan misappropriated their investsn@ non-Receivership Entities at the same
time he allegedly diverted monéym the Receivership Entities, it is “highly probable” that he
also diverted the Claimants’ investmentsmion-Receivership Entities into the Panoramic View
for the same purpose. (See id. at T 14.)

The Court finds that this kind of unsupportdiégation is clearly insufficient to establish
that the Claimants have a right to a paymemnfthe Receivership Estatélltimately, under the
Claims Orderit is the Claimants’ burdeto provide supporting documentation for their claims,
see Claims Order at p. 6, T 3(d), and the Recelnaes discretion to deny a Potential Claim for the
lack of such documentatiosgeid. at p. 8, T 3(f).

Also, the Claimants’ contention th@allahan used their investments from non-
Receivership entities to pay expenses rdl&tehe Panoramic View is based on pure

speculation. There are no documents evidensuch a transfer, nor are there documents



evidencing that the Claimants’ money was iy &y co-mingled with the funds the Callahan
withdrew to pay expenses redd to the Panoramic View.

Had there been such evidence, it is likbigt the SEC or thedReiver, the two entities
charged with maximizing the value of the Reeeship Estate for the benefit of defrauded
investors, would have placed the assets ohRale Offshore, the Westminster Funds, or Fixed 8
into the Receivership, as they did with the Reasivg Entities. The fact that they did not do so
strongly suggests that tleewas no such evidence.

Therefore, the Court finds that there isimog on the record before it which remotely
suggests that the Claimantdeged investments in Rochddbdfshore, the Westminster Funds,
and Fixed 8, give rise to a claim against thedReership Estate or the Receivership Entities.

For these reasons, undedeanovo review, the Court affirmghe determination by the
Receiver and finds that the Claimants’ objetsi@re both untimely and lack merit.

[11. CONCLUSION

For the foregoing reasons, the Claimantsechpns are denied and dismissed, and the
March 10, 2015 Notice of Determinatti is affirmed in its entirety.

The Clerk of the Court is directéd terminate docket entry 354.

SO ORDERED.

Dated: Central Islip, New York
June 11, 2016

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge




