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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOSEPH ARENA, on behalf of himself
and all others similarly situated,

Plaintiffs,

-against- MEMORANDUM & ORDER
12 CV 1078 (DRH)(WDW)
PLANDOME TAXI INC. and
ROBERT MARMO, an individual,

Defendants.

APPEARANCES:

LeedsBrown Law, P.C.
Attorneys for Plaintiffs
1 Old Country Road, Suite 347
Carle Place, New York 11514
By: David H. Rosenberg, Esq.
Bryan Arbeit, Esq.
Jeffery K. Brown, Esq.

TheLaw Offices of David S. Feather
Attorneys for Defendants
666 Old Country Road, Suite 605
Garden City, New York 11530
By: David S. Feather, Esq.
HURLEY, Senior District Judge:
Plaintiff, Joseph Arena (“Arena”), broughtighaction on behalf of himself and those
similarly situated (collectively, “Plaintiffs”), claning violations of the Fair Labor Standards Act
(“FLSA”), New York State LaborLaw (“Labor Law”), and New York Code of Rules and

Regulations (“NYCRR”), and for wrongful conversion of his fuhdsPlaintiffs allege that

defendants Plandome Taxi Inc. (“PlandometjdaRobert Marmo (“Marm”) (collectively,

1 Subsequent to Arena’'s commencement of this action, he, Ruben Fraiberg, Thomas Tucci, Martin Cocks
and Adam Chorzepa filéConsent[s] to Join Collective Action to Recover Unpaid Wag&etDocket Numbers
17,19, 26, 33, 34.
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“Defendants”), failed to pay them the appli@minimum wage, overtime, and spread of hours

pay required by law. In addin, Plaintiffs claim that Defelants wrongfully withheld and

converted their funds by deducting monies frimir wages. Presently before the Court is

Defendants’ motion for summaryggment pursuant to Federal RokeCivil Procdure (“Rule”)

56. For the reasons set forth below, Defendantgion is granted in part and denied in part.
BACKGROUND

The material facts, drawn from the Comptaiie papers submitted with respect to the
instant motion, and the parties’ Local Civil RGle.1 Statements, are undisputed unless otherwise
noted.

Plandome is a corporation organized under the laws of the State of New York with a
principal place of business in Nassau CountywNéork. Marmo states that he is the sole
shareholder of Plandome. ff@lavit of Robert Marmo, sworn to on August 29, 2012 (“Marmo
Aff.”) at 1.) Plandome provides transportatiavithin the Town of North Hempstead and its
surrounding communities, including transportationairports. While Defendants argue that
Plandome advertises itself as a taxi company, Higiargue that Plandomadvertises itself as a
transportation and airport service. Plandome provides transporsaivices to individuals who
call its dispatcher located at its base statiorainkffs assert that thpassengers are required to
arrange their routes in advance, and the dsiveay not deviate withowuthorization from the
pre-arranged routes. Defendamtsserts that Plandome does mate contracts for recurrent
transportation, and the fares it chargesamsts are based uponaggaphical zones.

Taxis are forbidden by law to cruise the ssea#dtthe Town of North Hempstead for fares.

Instead, the taxis must be dispadhrom base stations or optr from taxi stands. Plandome
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claims that it maintains taxi stands at tdanhasset train statioand on Plandome Road in
Manhasset. Plaintiffs, on the otheand, dispute Plandome’s charaaation of its stnds as taxi
stands; instead, they assert that passengersgarf@r for-hire services at those locations.
Similarly, Plaintiffs dispute Defendants’ charatzation of DefendantsVehicles as taxicabs,
asserting instead that Defendants’ vehiclegewfor-hire vehicles. Defendants state that
Plandome’s vehicles were licensed as taxidabthe Town of North Hempstead, the company
was registered by Nassau County Taxi and Lirmemu€ommission (“NCTLC”) as a taxi company,
and Plandome’s vehicles had special license pilasegd by the New York State Department of
Motor Vehicles (“DMV”) only to taxicabs. (Marméff. at 2.) However Plaintiffs state that
“Defendants selectively identify omar . . . to support the fact ttat of their cars [we]re licensed
as taxicabs,” and the license plate on the alehprovided by Defendasitas evidence was not
issued through the DMV, butather, was issued through thN&CTLC as a plate for for-hire
vehicles. (Pls.” R. 56.1 Counterstmt. 1 4, 5.0/dionally, Plaintiffs assert that the evidence
indicates that not all of Plandome’s vehiolesre properly registered with the NCTLAd.(T 4.)
Arena drove five-passenger vehicles Rlandome, and had a New York State Class E
driver’s license, which Defendants argue he was requo have in order to drive a taxicab. Arena
worked for Plandome from August 9, 2011November 10, 2011. During that time period,
however, he drove a taxi for Rldome on only fifty-five (55) daysThere were no ramifications
if Arena chose not to work on a particular d&yrena maintained a daily trip sheet for Plandome
on which he wrote the time his shift began and dntle identification number of the taxicab he
drove, his daily passenger pick-ups and drop-tftstimes of the individdarips, and the amounts

of the fares. The trip sheets were completedAlBna and submitted at the end of each shift.
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Plandome asserts that it did noegehe daily trip sheets, but inputted intccibsnputer the starting
and ending times of each driveshift, the total amount of therss, and a computation of the
driver’s earnings.

Arena was paid in gross sums, and gaged a 1099 Form that Arena argues was issued
to him after the Complaint in the instant action was filed. Arena asserts that other similarly situated
drivers were issued W-2s by Defendants and wegeested to sign New York State Department
of Labor forms indicating that they were empmeg who earned the legally mandated wages.

According to Plaintiffs, Plandome charged at flate for fares which included sales tax.
(Decl. of Joseph Arena, sworn to on Oct. 12, 20APena Decl.”) 1 21; Decl. of Ruben Fraiberg,
sworn to on Oct. 12, 2012 (“Fraibeecl.”) 1 22.) Furthe Plaintiffs assert that Plandome had
“house accounts” for frequent customers. (Arena OEZB.) While Defendants argue that Arena
was paid based upon a pre-arranged formula camgistione-half (50%) ahe fares he collected
minus a $6.00 dispatcher fee, $5.00 radio fee$dr@D dent fund fee, Arena argues that the drivers
were also required to pay the taxen the collected fares, as well as gasoline for the taxis. In
addition, while Defendants state thatena received his tips dirig from his customers, Arena
states that any tips charged on house accounts dr caeds went instead directly to Defendants.
Both parties agree that Arena’s remuneratitith not change during ¢htime he drove for
Defendants.

DISCUSSION
Summary Judgment Standard
Summary judgment pursuant to Rule 5@pgropriate only where admissible evidence in

the form of affidavits, deposition transcripts,ather documentation demonstrates the absence of
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a genuine issue of material fact, and one pamyitittement to judgment as a matter of |€bee

Viola v. Philips Med. Sys. of N. AmM2 F.3d 712, 716 (2d Cir. 1994)he relevant governing law

in each case determines whielttts are material; “[o]nly disputewer facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of summary
judgment.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). No genuinely triable
factual issue exists when thmoving party demonstrates, onetlasis of the pleadings and
submitted evidence, and after drawing all infereraza$ resolving all ambiguities in favor of the
non-movant, that no rational jurggld find in the non-movant’s favoChertkova v. Conn. Gen’l

Life Ins. Co, 92 F.3d 81, 86 (2d Cir. 1996).

To defeat a summary judgment motion prtypsupported by affidats, depositions, or
other documentation, the non-movant must offer smnilaterials setting fantspecific facts that
show that therés a genuine issue of material fact to be tri&lle v. Brine, In¢.85 F.3d 1002,
1011 (2d Cir. 1996). The non-movant must preseore than a “sciilta of evidence,”Del. &
Hudson Ry. Co. v. Consol. Rail Cqrp02 F.2d 174, 178 (24Qir. 1990) (quotingAnderson477
U.S. at 252) (internal quotation marks omittemt),'some metaphysical doubt as to the material
facts,” Aslanidis v. U.S. Lines, IncZ F.3d 1067, 1072 (2d Cir. 1993) (quotiMatsushita Elec.
Indus. Co. v. Zenith Radio Corg.75 U.S. 574, 586-87 (1986)) (internal quotation marks omitted),
and cannot rely on the allegations in his or pkeadings, conclusory statements, or on “mere
assertions that affidavits suppadithe motion are not credibleGottlieb v. Cnty. of Orange4
F.3d 511, 518 (2d Cir. 1996) (internal citations omitted).

The district court considering a summary jodint motion must also be “mindful . . . of

the underlying standards and burdens of prdeitkett v. RTS Helicoptet28 F.3d 925, 928 (5th
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Cir. 1997) (citingAnderson477 U.S. at 252), because the “eviity burdens that the respective
parties will bear at trial guiddistrict courts in their detmination[s] of summary judgment
motions.” Brady v. Town of ColchesteB63 F.2d 205, 211 (2d Cir. 1988). “[W]here the
nonmovant will bear the ultimate burden of praotrial on an issue, the moving party's burden
under Rule 56 will be satisfied if lmn point to an absence of evidence to support an essential
element of the nonmoving party's claimd. at 210-11. Where a movant without the underlying
burden of proof offers evidence that the non-movers failed to establish her claim, the burden
shifts to the non-movant to offépersuasive evidence that hisich is not ‘implausible.’ ”1d. at
211 (citingMatsushita 475 U.S. at 587).
. WHETHER ARENA WAS AN EMPLOYEE OR INDEPENDENT CONTRACTOR

A. FLSA Standard

As a threshold matter, in order for Aremalams under the FLSA to survive dismissal,
Arena must show that he was an employee afd@lme, rather than andapendent contractor.
SeeArena v. Delux Transp. Servs., In2014 WL 794300, at *7 (E.D.N.Y. Feb. 25, 2014). The
FLSA defines an “employee” as “any indivallemployed by an employer,” 29 U.S.C. §
203(e)(1), and to “employ” as “to suffer or permit to work.” 29 U.S.C. § 203(g). “Under the
FLSA, the question of whether an employee-ayet relationship exists is one of ‘economic
reality.” ” Velu v. Velocity Express, In&66 F. Supp. 2d 300, 305 (E.D.N.Y. 2009) (quoting
Goldberg v. Whitaker House Coop., In866 U.S. 28, 33 (1961)).

There is no “rigid rule” for determing whether an employer-employee relationship
exists; indeed, “[tjhe Second Qirit has applied slightly differeriaictors in diffeent types of

cases.”Areng 2014 WL 794300, at *7-8. For example, in a case evaluating whether a prisoner
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who tutored in a community college's classgram at prison was an employee covered by the
minimum wage requirements of the Fair LaBtandards Act, the Second Circuit considered
“whether the alleged emmyer (1) had the power to hire afie the employees, (2) supervised
and controlled employee work schedules or @tk of employment, (3) determined the rate
and method of payment, and (4) maintained employment reco@adstér v. Dutchess Cmty.
Coll., 735 F.2d 8, 12 (2d Cir. 1984) (citation dantérnal quotation marks omitted).

In another cas&heng v. Liberty Apparel Ca355 F.3d 61 (2d Cir. 2003), which
evaluated whether a garment manufactureravait employer of garment workers hired as
subcontractors, the Second Ciraiplied factors which “indicatiat an entity has functional
control over workers even in thessmce of . . . formal control.Id. at 72. Those factors
include:

(1) [W]hether [the defendant's] premises and equipment were used for the
plaintiffs’ work; (2) whether the [diree@mployer] had a busess that could or

did shift as a unit from ongutative joint employer to another; (3) the extent to
which plaintiffs performed a discreténe-job that wasintegral to [the
defendant's] process of production;) (&hether responiility under the
contracts could pass from one subcatboa to another without material
changes; (5) the degree to which thefghdant] or [its] agents supervised
plaintiffs’ work; and (6) whather plaintiffs worked exclusively or predominantly

for the [defendant].

Id.; see also Arena2014 WL 794300, at *8.

Furthermore, in the cagrock v. Superior Care, Inc840 F.2d 1054, 1058-59 (2d Cir.
1988), in which the Second Circuit analyzed \hleeta nurse was an employee or independent
contractor of a health care agency, @wurt applied several factors identifiedunited States v.

Silk, 331 U.S. 704, 716 (1947) to determine the empkmyt relationship, including: “(1) the



degree of control exercised byetemployer over the workers,) (be workers' opportunity for
profit or loss and their investment in the business, (3) the degree of skill and independent
initiative required to perform the work,)(the permanence or duration of the working
relationship, and (5) the #nt to which the work is an inteampart of the employer's business.”

While the Court is guided by the above-iiened factors, the Court may “consider any
other factors it deems relevant to its assessment of the ‘economic realifilesrig 355 F.3d at
72, and the determination of the employmentti@iship is ultimately based upon the totality of
the circumstancesSee Barfield v. N.Y.C. Health and Hosps. Cdf7 F.3d 132, 141 (2d Cir.
2008) (“[T]he determination of whether an emyatr-employee relationship exists for purposes
of the FLSA should be grounded in economic reahtyer than technical concepts, determined
by reference not to isolated factors, but rathn the circumstances$ the whole activity.”
(citations and internal quotation marks omittedjhe essential inquiry fsvhether, as a matter
of economic reality, the worke}[depend[s] upon someone else's business for the opportunity to
render service or [is] in business for [himselBrock 840 F.2d at 1059.

Based upon the foregoing, the Court wilabize the germane factors to assess the
economic reality in this case. Notably, sincengnaf the above-identifakfactors overlap with
each other, the analysis of sofaetors will necessarily involvie analysis of other analogous
factors.

1. The Degree of Control Exercised by Defendants

In support of their position that Arena svan independent contractor, Defendants
produce undisputed evidence that Arena workedefendants only from August 9, 2011 to

November 10, 2011, and only for 55 days during plestod. (Defs.’s R. 56.1 Stmt. 1 21, 22.)
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There were no ramifications if Arenaase not to work on any given dayd.(f 27.) Further,
Arena was paid in a gross sum, and was issued a 1099 Hacrfjf 29, 30.) These facts
provide some support for a finding thateia was an independent contract®ee Browning v.
Ceva Freight, LLC885 F. Supp. 2d 590, 600 (E.D.N.Y. 20{‘The ability to reject
assignments without penalty can support a figdif independent contractor statusVgly, 666
F. Supp. 2d at 307 (finding plaintiff's “control ovieis own . . . work sclile” a relevant factor
in the determination that plaifftwas an independent contractarj; Hart v. Rick’s Cabaret
Int’l., Inc., 2013 WL 4822199, at *18 (S.D.Y. Sept. 10, 2013) (fding the fact that the
plaintiff “dancers were required perform a minimum number dfys per week,” and “were
required to get permission for not appegras required or sctieled” indicated an
employer/employee relationship under the Labor Law).

Nonetheless, Arena points to several fadigch indicate that he was an employee of
Plandome rather than in independent contractor. For instBlaselome dictated the hours the
drivers worked, and required tdevers to work on holidays(Arena Decl. 11 18, 19; Fraiberg
Decl. 1 19, 20). The drivers were not permittedioose their own passengers or to drive to
destinations without Plandomepsior approval. (Arena Dec{{ 10, 11, 15, 16; Fraiberg Decl.
19 11, 12, 16, 17.) The drivers weisked not to drive if they fesed to drive the passengers
who had made arrangements with Plandomeer{a Decl. § 9; Frailog Decl. § 10.) The
drivers were not permitted to take unauthed breaks or go home without Plandome’s
permission, and upon being given permission todethe drivers were required to refuel the
company vehicles and perform thorough maintenancecleanliness inspections of the vehicles.

(Arena Decl. T 20; Fraiberg Decl. 1 21.) Thvehs were required to maintain and submit daily
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trip sheets which recorded the times the de\arived at and lethe base station, the
identification number of the veh&s driven, lists of all trips madand the fares charged. (Arena
Decl. 1 34; Fraiberg Decl. § 35.) Finally, Aeeargues that although tas issued a 1099 Form,
the 1099 Form was issued after the Complairg filad, and evidence shows that other drivers
were also issued W-2s which indicated thaitivere wage-earning employees. (Arena Decl.
35; Fraiberg Decl. 11 36-37.)

2. The Opportunity for Profit or Loss

As to this factor, Defendants argue thargna] dictated his own schedule,” and had the
opportunity to drive taxicabs for other companiasluding Plandome’s competitors. (Aff. of
Robert Marmo, sworn to on Aug. 29, 2012 (“Marmd.Af]] 22, 23.) Plaintiffs, on the other
hand, dispute that the drivers were permitted itcedor Plandome’s competitors. (Arena Decl.
1 10; Fraiberg Decl. § 11.) Plaintiffs asdbgt the drivers were not permitted to share their
personal phone numbers with passengers so@itat the passengersdall them directly, nor
were they permitted to determitiee amounts of fares to charge ttustomers. (Arena Decl. 1
14, 21, 22; Fraiberg Decl. 11 15, 22, 23.) Plaingfiditionally argue that any tips that were
charged on passengers’ creditdsaor house accounts wentRtandome rather than to the
drivers. (Arena Decl. § 3%raiberg Decl. § 34.)

3. The Degree of Skill and Independent Imttive Required to Perform the Work

While the parties agree that Arena was reguicemaintain a special license, i.e., a New
York State Class E driver’s licea, (Defs.’s R. 56.1 Stmt. § 24), Arena argues that other than the
special driver’s license, “there [we]re baralyy additional skills required to” drive for

Plandome as the drivers were “required to $jnapive passengers . to pre-authorized
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locations, and to adhere to company podicigPls.” Mem. inOpp’n. at 21-22.)

Although Arena was required to have a sgddmanse and the ality to navigate his
passengers safely between locations, bothackeristic of an indgendent contractoArena,
2014 WL 794300, at *1Q;each v. Kaykgv2011 WL 1240022, *19 (E.D.N.Y. March 30, 2011),
Arena did not need to exercise independaeiiative with respect tmbtaining passengers
because all trip arrangements were made agd@me, and the drivers were not permitted to
independently cruise the neighhobods to find passengers. Thiles factor does not provide a
significant indication of the typef working arrangement thakisted between the parties.

4. The Permanence or Duration of the Working Relationship

Defendants assert, and Aeetdoes not dispute, thatéra worked for only 55 days
during the time period he was associated with Defendants, i.e., from August 9, 2011 to
November 10, 2011. (Defs.’s R. 56.1 Stmt. {1221) Although Arena has presented evidence
which suggests that Plandome was his employer that “Plandome ha[d] the power to hire and
fire employees, supervise[] and contr@fhployee work schedulesd conditions of
employment, . . . [and] deny Plaiffisi the right to drive . . . [any time,” (Pls.” Mem. in Opp’n.
at 22), the fact that Arena was permitted to wamkthe days of his choosing creates an inference
of his independenceSee Arena2014 WL 794300, at *11 (finding evadce “that [the] Plaintiff
had the discretion to set his own schedule aidkahy it in his discretion without consequence
[was] indicative of a temporamyorking relationship”).

5. The Extent to Which the Work is an begral Part of the Employer’s Business

This factor provides littlessistance in determining the plmyment relationship. While

Arena argues that because Plandome was a traaspotbusiness, the operation of taxicabs was
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“the most integral part of Dendants’ business,” (Pls.” Menm Opp’n. at 22), it is equally
important that Arena was not an indispensabileedrsince he was replaced by other drivers in
his absenceSee Browning885 F. Supp. 2d at 610 (observihgt although drivers played an
integral part in defendants’ busiss, they were easily replacealaled therefore “this factor only
weigh[ed] slightly in favor ofinding that the” drivers were employees under the FLSA). Thus,
this factor does not compel or dispdiraling of an employer/employee relationship.

6. The Employer’'s Maintenane of Employment Records

The parties agree that Arena was requiretiamntain a daily trip sheet for Plandome, on
which he recorded the time his shift began amdkee, the identification nuneb of the taxicab he
drove, his daily passenger piaks and drop-offs, the times of the individual trips, and the
amounts of the fares he collected. The trip sheere completed by Arena and submitted at the
end of each shift. (Defs.” R. 56.1 Stmt. {1 31, 32, 33.) However, Defendants assert that
Plandome did not keep the daily trip sheets, hieranputted into its aaputer the starting and
ending time of each driver’s shift, the total amooithe fares, and a computation of the driver’s
earnings. Id. 11 34, 35.) Although Defendants prodes@ence of a computer print-out
demonstrating the information they claim flame inputted into its computers, (Exh. | to
Affidavit of David S. Feather, dated August 2012 (“Feather Aff.”)), Plaintiffs challenge the
admissibility of Defendants’ evidence and assert that “a cursory examination of the documents
strongly suggests [they were] credtsolely for the purposes ofgHitigation.” (Pl.’s R. 56.1
Counterstmt. I 36.) Defendants have not respbtal®laintiffs’ challenge to the admissibility
of Defendants’ evidence. Therefore, since the admissibility of Defendants’ evidence is

unresolved for purposes of this motion, this fackoes not assist the Court in its analysis of the
12



economic reality.

7. Use of Employer’'s Equipment for Work

Although Arena drove a company assigned veh{élesna Decl. § 26), the evidence does
not indicate that Arenatilized any other equipment ownbg Plandome. In fact, Arena was
required to provide the fuébr the vehicle he usedld(  20.) Nevertheless, the taxicab was a
critical piece of equipment fékrena, as a taxicab driver.

8. Whether Arena Worked Exclusively for Defendant

Here, too, the parties dispute whether Arenaked exclusively for Defendant. On the
one hand, Defendants argue that Arena had tilieydb drive for other taxicab companies,
including Plandome’s competitors. HowevR&rena argues that he was not permitted to
simultaneously work for Plandome and its competitors. (Marmo Aff. § 23; Arena Decl. { 10;
Fraiberg Decl. 1 11.)

In sum, while some factors indicate that Arena was Plandome’s empioygethe
degree of control exercised by Plandome, aedfportunity for profit or loss, other factors
suggest that Arena was arlependent contractag,g, the lack of permanence of the
relationship, and the fact thAtena’s responsibilities couloe passed to other employees.
Accordingly, an evaluation of the factoes well as the totalitgf the circumstances,
demonstrate that a triable issue of fact exastto whether Arena was Plandome’s employee for
purposes of the FLSA.

B. New York Standard

Under New York law, “[t]he ‘critical inquy in determining whether an employment

relationship exist[ed] pertairie the degree of control exesed by the purported employer over
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the results produced or the means used to achieve the resfilsig 2014 WL 794300, at *11
(quotingBynog v. Cipriani Grp., In¢.1 N.Y.3d 193, 198 (2003)). Factors the Court may
consider include: “whether the wker (1) worked at his own conwvience, (2) was free to engage
in other employment, (3) received fringe benefits, (4) was on the employer's payroll and (5) was
on a fixed schedule.”Bynog 1 N.Y.3d at 198.

As discussed above, although Arena workedtdisabwn convenience, when he did work,
his schedule for transporting passengers waatdittoy Plandome. In addition, the parties have
presented competing evidence as to whether Armaisafree to engage in other employment. As
to the third factor, neither party has presdrasguments and evidence as to whether Arena
received fringe benefits. Fily while Defendants argue that éwa was paid in gross sums and
issued a Form 1099, Arena argues that heisgaed the Form 1099 after the Complaint was
filed, and, further, that other similarly situatechployees were provided W-2s indicating that
they were wage-earning employees. Theretihese factors would similarly demonstrate a
triable issue of fact as to wther Arena was an employee under New York law. However, as
discussed fullyinfra, the Labor Law and NYCRR exclude teab drivers, such as Arena, from
the term “Employee,” and, therefore, Arena wwas an employee for purposes of the Labor Law
or NYCRR.

1. FLSA OVERTIME CLAIM

The FLSA’s maximum hours rule requiresayers to compensate their employees for
workweeks longer than forty hours at a rateé and one-half times the employees’ regular
wages.See?29 U.S.C. § 207. However, the FLSA cns an exemption to the maximum hours

rule for “any driver employed by an employer ege in the business operating taxicabs.” 29
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U.S.C. § 213(b)(17).

In this case, the parties dispute whetRkintiffs are exempt from the overtime
provisions of the FLSA. Defendants argue ttrdaintiff[s] [are] exempt from the overtime
provisions of the FLSA” because “Plaintiff[s] penfioed services as . . . taxicab driver[s] for the
Defendant[s], and . . . the Def#ant[s] [are] engaged in the Imesss of operating taxicabs.”
(Defs.” Mem. in Support at 7.) Plaintiffsn the other hand, argue that since Plandome’s
vehicles did not “constitute ‘taxicabs’ as mehy the FLSA taxicab exemption,” the exemption
does not apply. (Pls.” Mem. in Opp’n. at 6.)

As an initial matter, the Court notes that tharties’ arguments address a relatively novel
legal issue, and, as such, thera dearth of case law to asgtst Court in its determination.
Nonetheless, as discussed fully below, the Court finds that Defendants’ vehicles constitute
taxicabs for purposes of the FLSA’s taxicab exgonp and, therefore, PHitiffs fall within the
scope of the FLSA exemptién.

A. Defendants’ Arguments

Defendants assert that although the FLSA do¢specifically define the terms “taxicab”
and “taxicab driver,” Chapter 24h of the Unitethtes Department of Labor Field Operations
Handbook (1999 ed.) provides a definition of the term “business of operating taxicabs” which is

instructive. (Defs.” Men. in Support at 7.) “Business gperating taxicabs” is defined as

2 The determination of whether Plaintiffs are exempt from the FLSA’s overtime provisions, although
“based on the underlying facts, is ultimately a legal questiB3si v. Associated Limousine Servs., #i88 F.
Supp. 2d 1354, 1359 (S.D. Fla. 2008grper v. Gov't Emps. Ins. Cor54 F. Supp. 2d 461, 463 (E.D.N.Y. 2010)
(“The question of how an employee spends his time is factual, while the issue of whether such activities render the
employee exempt from the FLSA’s overérprovision is a question of law.”).
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follows:

The taxicab business consists normalfycommon carrier transportation in
small motor vehicles of persons and spobperty as they nyacarry with them

to any requested destination in t@mmunity. The business operates without
fixed routes or contractsfoecurrent transportation.gerves the miscellaneous

and predominantly local transportatioeed of the community. It may include
such occasional and unscheduled trips to or from transportation terminals as the
individual passengers mayguest, and may include st#s at the transportation
terminals as well as atther places where numerous demands for taxicab
transportation may be expected.

DOL Field Operations Handbo@dh01. Defendants further argue that the United States
Secretary of Transportation defines “local traorggtion” as “involv[ing]trips of no more than
seventy (70) miles.” (Defs.” Mem. in Support at 7.)

In support of their position, Defendants cite the c&egani v. D.L.C. Limousine Serv.,
Inc., 363 F. Supp. 2d 637 (S.D.N.Y. 2005) avidchell v. Yellow Cab Cp36 Lab. Cas. (CCH)
65220 (1959). IrCariani, the court held that the defemdawhich maintained a fleet of
primarily five passenger vehiclesed to provide pre-arrangedarport transportation services,
was entitled to the FLSA’s taxicab exemptid®63 F. Supp. 2d at 639, 645. The court observed
that certain factors “suggest[eitiat [the] defendant should fitithin the taxicab exemption,”
such as: the lack of fixed routes or schedutes door-to-door service provided; the customer’s
determination of the time and destination of tly the lack of a cont with any airline or
other company; and fares equivalent to thosegdd by other taxi companies, but less than
those charged by limousine servicéd. at 644. The court also aosed that factors weighed
against a finding that the taxicab exemptibowdd apply, namely that: the defendant was not

regulated as a taxi company tne local Taxi and Limousine @umnission, but instead as a “for
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hire” vehicle; the defendant ditbt advertise as a taxi compatlye fares were predetermined
instead of metered; usually more than one pagsewas transported at a time; and the drivers
did not control their own timer cruise for passengertd. Since the factors did not
conclusively determine the issue, the Couddahits decision upon the Department of Labor’s
definition of “business of operating taxicab8tiding that the defendant was entitled to the
exemption because the defendant’s busifedb®/ithin the agency’s definitionld. at 645.
Notably, the court itCariani determined that because the Department of Labor is “the
federal agency responsible fadministering the F.L.S.A.,” itdefinition is “entitled to
considerable deference,” andetafore, the local Taxi andmousine Commission’s designation
of the defendant’s company as a “ ‘for hire’ cgrerator,” rather than a taxi company, had to
“give way” to the Department of Labor’s definitiofd. at 644-45. Th&ariani court observed
that “[a] uniform definition of the termbusiness of operatingxi@abs’ devised by the
Department of Labor better ses/the purposes of a federal lataw than does application of a
variety of local definitions, whit are practically guardeed to lead to different results in

different parts of the country.Id. at 645.

Thecourtin Mitchell similarly found that the tagab exemption applied where:

(1) the company ha[d] no agreement wathy airline for the transportation of
any of its passengers or crews, {2¢ method and manner of the company’s
operations [we]re not in any manner cohéw by any airline, (3) no fixed routes
ha[d] been designated and the drivers [we]re privileged to deliver their
passengers to any point in the city sarrounding areas, \4he passengers
themselves arrange[d] and palid] fibreir transportatiorby taxicab, (5) the
company ha[d] no monopoly on taxicab seevto or from the airport, (6) the
services furnished by unmetered taxgaljid] not substantially differ from
those furnished by metered taxicabs and]hstandard rates for transportation
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to and from many points in the areagddq7) the company operate[d] the metered
and the unmetered taxicabs as angrated operation, without segregation of
services pertaining to transportationatad from the airport, and assign[ed] the
drivers interchangeably ®&ther type of vehicle.

Mitchell, 36 Lab. Cas. (CCH) 65220.

Defendants urge the Court to reach a sinmgsgult in this case because Plandome’s
drivers transported individualsid their property from one locati to another, primarily within
the Town of North Hempstead, and Plandome migietha taxi stand @ahe Manhasset railroad
station in addition to arrangingrsees for individuals who calleds main dispatch. In addition,
Defendants argue that Plandome did not Hixeel routes or comécts for recurring
transportation, it required its drivers to haveAN¢éork State Class Edenses, and it charged
fares based upon geographical zon@efs.” Mem. in Support at 9.) Based upon these facts,
Defendants assert that Plandome’s businessaéhan the definition of “business of operating
taxicabs,” and the exemption should apply.

B. Plaintiffs’ Arguments

Since the FLSA exemption does not specificdifine “business afperating taxicabs,”
Plaintiffs argue that a two-stegpatutory interpretation analyshould be performed to determine
the statute’s meaning ofdxicabs.” (Pls.” Mem. in Opp’n. &7.) According to Plaintiffs, the
Court should apply the analysis identifieddhevron, U.S.A., Inc. v. Natural Res. Def. Council,
Inc., 467 U.S. 837, 842-43 (1984), which requires tharCto first determine if Congress has
spoken on the issue, and, if not, the Court should defer to an agency’s reasonable interpretation
of the statute. SeePls.” Mem. in Opp’n. at.)

Plaintiffs argue that Congress’s inteain be ascertained by the plain, unambiguous
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meaning of “taxicab,” which, according to stardidictionary definitions, “is a taxi with a
taximeter.” (d. at 8.) Plaintiffs further assert thae purpose of the FLSA taxicab exemption,
as well as the exemption’s relationship to offieeleral statutes indicailCongress’s intent.Id. at
9)

Specifically, Plaintiffs arguéhat because Congress enacted the FLSA wage and hour
requirements to ensure adequate compensftiamorkers, “[flor-hire vehicle drivers, who
usually work 12-hour shifts and [whose] compermsais largely controlledby the customer calls
that are directed to them by the dispatchisepare the workers the FLSA was designed to
protect.” (Pls.” Mem. in Opp’n. at 9-10.) Aaciing to Plaintiffs, for-hire drivers, such as
Plaintiffs, do not “have contralver their ability to earn compsation” as do taxicab drivers
because for-hire drivers canrmutk up street hails.Id. at 10.) Moreover, Plaintiffs argue that
the “reasons for exempting employees from oveatjhsuch as” that the employees do not work
standard hours, or their wodannot “be easily spread to other workers after 40 hours in a week,”
do not apply to for-hire drivers who do not hdlkie same autonomy and discretion as taxicab
drivers. (d.at 10-11.)

Plaintiffs assert that courts must narlpwonstrue the FLSA exemptions, and because
“Congress did not include for-hixeshicles in the taxicab exetign, courts cannot read them
into the statutory language.ld(at 12.) Plaintiffs point to &axicab service” exemption found
in the Motor Carrier Act (“MCA”), which excludefsom its coverage “taxicabs, or other motor
vehicles performing a bona fide taxicab seeyihaving a capacity of not more than six
passengers and not operated on a regolde or between fixed terminalsSee Buck v. People

of State of Ca).343 U.S. 99, 101 (1952) (quoting 49 Stat. 545)s Plaintffs’ contention that
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because the MCA'’s exemption recognizes th&téomotor vehicles” besides taxicabs may
perform taxicab services, “there is a broadeegaity of ‘taxicab service’ ” which encompasses
both taxicabs and for-hire vehicles. (Pls.” MemOpp’'n. at 13.) Thus, Rintiffs conclude that
because the MCA’s exemption was in existat the time the FLSA was enacted, by only
exempting drivers of “taxicabs” from FLSA coverage, Congress intended to exempt only drivers
of traditional taxicabs with taximetersldJ)

Moreover, Plaintiffs assert that even iét@ourt defers to the Department of Labor’s
agency interpretation adlfie term “taxicab,” “the Departmenf Labor has adopted the ordinary
meaning of the term ‘taxicab.” ” (Pls.” Menm Opp’n. at 14-16.) According to Plaintiffs, the
Department of Labor Field Handbodkes not define “taxicab,” buather “defines a ‘taxicab
business’ which includes those ‘other motor ekds’ that provide ‘taicab service.”” [d. at
15.) Thus, it is Plaintiffs’ position that because the FLSA’s exemption pertains to “taxicabs,” not
“taxicab service” or “taxicab business,&etlrield Handbook’s definition is “unhelpful and
unpersuasive.” I€.)

Plaintiffs also cite to a DepartmenitLabor 1998 Opinion Letter, which provides:

The ordinary meaning of [taxicab] contemigs vehicles that are offered for hire
to the general public on city streetdVhile it is not necessary that all the
transportation be provided to persons Wiag down” the vehtles, that is an
important aspect of the common mewniof “taxicab” which your client’s
vehicles do not possess.

1998 WL 852774 (DOL WAGE-HOUR). &intiffs argue that this di@ition confirms that “the
ordinary meaning [of taxicab] includes the @bito street hail” ad the calculation of

spontaneous and unplanned ride fares through thef aseximeter. (Pls.” Mem. in Opp’n. at
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16.)

Plaintiffs argue that case law supigaheir position. Plaintiffs citRossi v. Associated
Limousine Servs438 F. Supp. 2d 1354 (S.D. Fla. 2006), Bogvell v. Carey Int’l, InG.490 F.

Supp. 2d 1202 (S.D. Fla. 2006), in which both courts similarly held that the defendant limousine
companies did not fall within the taxicab exdmp because they advertised themselves as
limousine companies, did not have their drivertsse for passengers, and they charged flat or
hourly fares rather than metered rat8ge Ross#38 F. Supp. 2d at 136Bpwell 490 F. Supp.

2d at 1213. The court irowelladditionally noted that théefendant limousine company had
contracts for recurrent transportation and zgii large vehicles unlike traditional taxicabs.

Powell 490 F. Supp. 2d at 1213.

Plaintiffs also citdHerman v. Brewah Cab, In©©92 F. Supp. 1054 (E.D. Wis. 1998), in
which the court held that “[tjheature of the defendants’ business, the working conditions of the
drivers and the licensing scheme under whiehdifendants operate[d] weigh[ed] against a
finding that the defendants’ business [was] thfad taxicab company under § 213(b)(17)d’ at
1060. The court ilermanreasoned that the exemption diot apply because (1) the drivers
were required to adhere to prearranged schedules, (2) the drivers were permitted to drive only
passengers who had made pamangements for services, (Bpre than one passenger was
usually transported at a time, (4) the vehielese unmetered, withowacancy signs, and were
not advertised as taxicabs, (5) the defendants were involved in various subsidy programs, (6) the
drivers were not permitted to receive tips, andi{é)defendants’ vehicles were not licensed as a
taxicabs, but instead as ‘fdicapped elderly vehiclesd. at 1059-60. Based upon these cases,

Plaintiffs argue that “Plandomefer-hire vehicles, which are unablo pick up street hails and
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are not operated by taximeters, do not qualifytfierFLSA taxicab exemption.” (Pls.” Mem. in
Opp'n. at 17.)

Finally, Plaintiffs argue that even if Plandeis vehicles constitute “taxicabs” as defined
by the Town of North Hempstead, the Town’sdblaw does not contrbecause Congress did
not intend the term “taxicab” to depend upon defamis found in local laws. Plaintiffs contend
that “any designation [of Plandome’s vehiclas]. . . taxicab[s] by the Town of North
Hempstead also conflicts with the fact thatiM&TLC [regulates and provides licenses for only]
for-hire vehicles.” I[d. at 17-18.)

C. Analysis

“Statutory analysis begins with thextand its plain meaning, if it has oneGottlieb v.
Carnival Corp, 436 F.3d 335, 337 (2d Cir. 2006). “[I]f attempt to discern the plain meaning
fails because the statute is ambiguo@€en v. City of New York65 F.3d 65, 78 (2d Cir.
2006), “we resort to the canons of statutapstruction to help resolve the ambiguity.”
Gottlieb, 436 F.3d at 337. When the plain meaninthefstatute cannot lascertained, and the
canons of construction do not resolve the @iy, the court must turn to the statute’s
legislative history.Green 465 F.3d at 785ottlieb, 436 F.3d at 338. “Finally, if the canons of
statutory interpretation and restwtother interpretive aids (kklegislative history) do not
resolve the issue, [the court] will give defece to the view of the agency tasked with
administering the statute . . . Natural Res. Def. Council, Inc. v. Muszyn&a8 F.3d 91, 98 (2d
Cir. 2001);EPA v. Nat'l Crushed Stone Assid9 U.S. 64, 83 (1980) (“It is by now . . .
commonplace that ‘when faced with a problenstatutory construction, this Court shows great

deference to the interpretation given the séahytthe officers or agency charged with its
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administration.’ ” (quotingJdall v. Tallman 380 U.S. 1, 16 (1965))).

In this case, the plain meaning of theSA’s statutory exemption for “any driver
employed by an employer engaged in the busioksperating taxicabs,” and, in particular, what
constitutes “the business of opengtitaxicabs,” is elusive. Indeégthe few cases that address the
taxicab exemption, and their contradictory intetgtions of same, demonstrate that the taxicab
exemption is not susceptibie a simple construction.

Despite Plaintiffs’ argument that the Cosinibuld adopt a standadittionary definition
for the term “taxicab,” the Cotiagrees with Defendants thaettefinitions cited by Plaintiffs,

i.e., “a car licensed to transport passengersturndor payment of a fare, usually fitted with a
taximeter,” New Oxford Am. Dictionary 1739 (G Univ. Press 2001), and “an automobile in
which passengers are carried for a fare at ausatally recorded by a taximeter,” Webster's New
World Dictionary, College Editior494 (1957), indicate that, contyao Plaintiffs’ contention,
not all taxicabs must have taximeters. @éReply at 3.) Morever, Defendants offer a
different dictionary definition oftaxicab” that does not mentidaximeters, but rather defines a
“taxicab” as “an automobile that carries passesf@r a fare usually determined by the distance
traveled.” Taxicab Definition, Merriam-WWster Online Dictionary, http://www.merriam-
webster.com/dictionary/taxicab (last visitApril 3, 2014). Accordingly, these varying
dictionary definitions provide little illumirtéon as to the plain meaning of the statutory
exemption.

Turning to the canons of statutory constiart, the Court observesahthe parties have
not suggested any canons of construction teassdetermining the meaning of the taxicab

exemption, nor has the Court discovered amfulsanons upon its own research. Thus, the
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Court will analyze the leglative history of the statutory exemption.

As noted by Plaintiffs, “Congress enacthd FLSA in 1938 to eliminate ‘labor
conditions detrimental to the maintenance of the minimum standard of living necessary for
health, efficiency, and general well-being of wosket and “[i]n [furtherarte of] that effort, the
FLSA imposes numerous ‘waged hour’ requirements.Reiseck v. Universal Commc’ns of
Miami, Inc, 591 F.3d 101, 104 (2d Cir. 2010) (quoting 28\C.. § 202 (a)). However, there are
exemptions to the wage and hour requireme8te29 U.S.C. § 213. The “[e]xemptions . . . are
to be narrowly construed, and the burdeprofving that employees are exempt falls on the
employer.” Cariani, 363 F. Supp. 2d at 641.

The taxicab exemption states, in pertingant, that “[t]he proisions of section 207
[entitled “Maximum hours”] . . . shall not applyitiw respect to . . . (17) any driver employed by
an employer engaged in the busisef operating taxicabs.” 293IC. § 213(b). Initially, the
Court notes that Plaintiffs kia not cited to any legislagvhistory which would indicate
Congress’s purpose in specifically exemptirggn the FLSA’s overtime provisions those
“drivers employed by an employer engaged intthsiness of operating taxicabs.” Indeed, the
Court performed its own research of the legisk history of the FLSA’s minimum wage and
maximum hour law and its exemptions, and wasleto find any explicit explanation for the
taxicab exemption or, for that matter, any general explanation for the exemptions.

Despite the statute’s appatesilence as to Congres&dent, the Eighth Circuit has
proffered an explanation of the geneationales underlying atif the exemptions:

The section of the Act granting exetgms deals with employment of a
character or with employees of a classvtoch application othe provisions of
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the Act for minimum wages and maximunours is either impracticable or
impossible, or with emplaes in occupations in which the conditions of labor
are regulated by other statutes, or wittplayees the greater part of whose labor
is in intrastate commerce.

Helena Glendale Ferry Co. v. Wallin§32 F.2d 616, 619 (8th Cir. 1942).

Here, the parties have not argued that ttrastate commerce rationale applies, or that
taxicab drivers’ labor conditiorare regulated by other statutdsowever, the Court notes that
Congress may have intended drivers for taximaginesses to be exempt from the FLSA
provisions because taxicab businessesuaually regulated by local lawSee Buck v. People of
State of Cal.343 U.S. 99, 102 (1952) (“The operationtaficabs is a local business. For that
reason, Congress[, when enacting the Motor Gafee of 1935,] left thdield largely to the
states.”);People v. Jabaarl63 Misc. 2d 1045, 1049 (Justice Ct. Nassau Co. 1994) (“Congress
has explicitly exempted taxicabs from Federglutation because taxicabsdocal in nature.”).

If that is so, then it would seem thaaitiffs would fall within the exemption too.

The third possible general rationale for the taxicab exemption, accordi@letiog is
that application of the overtim@ovisions to taxicab drivers iso difficult. However, this
general rationale does not provide a basis fomdjsishing between drivers of vehicles that are
not operated by taximetandare unable to pick up street haasd drivers of velsies that have
taximeters and pick up street hails.

Arena argues that the exemption shouldapgtly to him because he was a “for-hire”
driver who worked 12-hour shifts, and whasempensation was ultimately dictated by the
customers who called Plandome’s dispatch to naakengements. In essence, Arena seeks to
distinguish his type of employmeatrangement from that of a ta&b driver in that he worked
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long shifts and was unable to control his abilityearn compensation because he was unable to
cruise the streets to pick upgsangers. However, the fact thaena was told which passengers
to drive does not explain why he should noekempt from the overtime provisions whereas a
driver who cruises for fares should be exeniprhaps it is Arena’s suggestion that a taxicab
driver, who is guaranteed the mimim wage under the FLSA, asAisena, but is exempt from
the FLSA’s overtime provisions, is certain tdleot fares during his overtime hours because of
his autonomy, whereas Arena should be given awerpay because he is not certain to earn
sufficient fares during his overtime hours gives llaick of autonomy. However, in order to
make the kind of distinction beten so-called “for-hire” driverand taxicab drivers that Arena
requests, the Court would be required to specakate Congress’s inteint creating the taxicab
exemption where its intent has netem made clear. This it cannot do.

Plaintiffs additionally argue that the “rems for exempting employees from overtime[,]
such as” that the employees perform work thadii§icult to standardze to any time frame,” or
their work cannot “be easily spread to otherkeos after 40 hours invaeek,” do not apply to
for-hire drivers who do not have the same autonanmy discretion as taxicab drivers. (Pls.’
Mem. in Opp’n. at 11.) However, thesetjfisations for the oveine exemption cited by
Plaintiffs from the cas€hristopher v. SmithKline Beecham Corf32 S. Ct. 2156, 2173 (2012),
pertain to the FLSA’s overtime exemption for odéssalesmen, not taxicab drivers. Moreover,
Plaintiffs have not argued thédte work of a driver of a metered taxicab cannot be spread to
others, thereby justifyinthe overtime exemption for thosewairs, while the work of alleged
“for-hire” drivers, such as Plaintiffs, can bpread to others, therefore justifying overtime

compensation for Plaintiffs. The failure to arghat the work of taxicab drivers cannot be
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spread to others indicates thia¢ inability to spread wonkas not a purpose underlying the
taxicab exemption, contrary to Plaintiffs’ contention. Similarly, Plaintiffs have not argued that
their work hours differ from those of taxicab drisegsuch that taxicab drivers should be exempt
from overtime compensation while they showddeive overtime compensation. Consequently,
Plaintiffs have failed to explaiwhy the Court should draw a déirof demarcation between their
type of employment and that of a driveraoetered taxicab for purposes of the taxicab
exemption.

In sum, although it is clear that Congressndt to exclude “driver[s] employed by an
employer engaged in the business of ojiregaaxicabs” from the FLSA’s overtime
requirements, Congress’s specific intenpiaviding for the exemption remains unclear.
Consequently, the Court will defeo authoritative agency positions and interpretations.

As notedsupra the Department of Labor is theeangy charged with administering the
FLSA. The Court deems the Department dbdss definition of tke phrase “business of
operating taxicabs” most helpful in determiningetirer Plaintiffs are “driver[s] employed by an
employer engaged in the business of operatixigahs.” Namely, the Department of Labor
specifically defines “Business operating taxicabs” as:

The taxicab business consists normaifycommon carrier transportation in
small motor vehicles of persons and spobperty as they nyacarry with them

to any requested destination in t@mmunity. The business operates without
fixed routes or contractsfoecurrent transportation.gerves the miscellaneous

and predominantly local transportatioeenls of the community. It may include
such occasional and unscheduled trips to or from transportation terminals as the
individual passengers mayguest, and may include stés at the transportation
terminals as well as atther places where numerous demands for taxicab
transportation may be expected.
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DOL Field Operationglandbook 24h01 (1999 ed.).

Here, the facts show that Plandome’s drivers drove people and their property in small
motor vehicles to destinations requested leyphssengers. Plandome’s business operated in the
local Town of North Hempstead area, withéiMéd routes or contracts for recurrent
transportation. In addition, Rldome had taxi stands at a Iblroad station and on a local
road. Therefore, Plandome’s business fits sgjyavithin the definiion of “Business of
operating taxicabs,” as defined thye Department of Labor.

Although Plaintiffs argue that the Court should defer only to the interpretation of
“taxicab” found in the Department of Labor’s 199@inion Letter, (Pls.” Mem. in Opp’n. at 16),
the exemption at issue pertains to “driverplayed by an employer engaged in the business of
operating taxicabs.” Thus, the @dl question is what “busisse of operating taxicabs” means,
and the Department of Labor’s definition of “busés of operating taxicabs' directly on point.
Moreover, the Department of Labor’s definitioh“business of operating taxicabs” provided in
the 1999 edition of the Labor Field Operatidtendbook is more recenh@ expansive than the
two sentence interpretation of “iaab” found in the 1998 Opinion LettérAccordingly, the
Court is persuaded by the Department of rabimterpretation of the term “Business of
operating taxicabs,” and finds tHalaintiffs are exempt from éhFLSA’s overtime provisions as

“driver[s] employed by an employer engdda the business of operating taxicabs.”

3 As previously noted, the Opinion Letter states théte ordinary meaning of [taxicabs] contemplates
vehicles that are offered for hire to the general puiicity streets. While it is not necessary that all the
transportation be provided to persons who ‘flag down’ the vehicles, thatrigpanant aspect of the common
meaning of ‘taxicab’ which your client’s vehicles do not possess.” Opinion Letter Fair Labor Standards Act, 1998
WL 852774, at *1 (April 17, 1998).

4 The Department of Labor’s Field Operations Handbook and opinion letter are “entitled to deference only
to the extent that [they] ha[ve] the ‘power to persuadé&trell v. ConocoPhillips Pipe Line Ca2010 WL
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V. FLSA MINIMIMUM WAGE CLAIM

Defendants argue that Arena was always pade than the minimum wage. (Defs.’
Mem. in Support at 12; Exh. | to Feather Aftlowever, Arena disputes Defendants’ contention,
arguing that the compensation amounts refteotdDefendants’ evidence are not accurate
because they do not account for the fact that Areas required to pay for gasoline and taxes.
(Pls.” Mem. in Opp’n. at 23; Arena Decl.  33aiberg Decl.  34.) Notably, Defendants do not
provide any argument in response to Plaintiffs’ oppmsitiAccordingly, there is an issue of fact
as to whether Plaintiffs were paid the miim wage mandated by the FLSA which precludes
summary judgment on this claim.
V. SPREAD OF HOURS AND NEWYORK STATE LABOR LAW CLAIMS

Plaintiffs’ second cause of action allegeslaiions of the minimum wage and overtime
provisions of New York Labor v 88 650 et. seq. In addition, Ri&ffs’ third cause of action
alleges violations of 12 NYCRR § 142-2.4 of hepartment of Labor’s Minimum Wage Order
for Miscellaneous Industries anac€upations, entitled, “Additional ta for split slift and spread
of hours,” which provides:

An employee shall receive one hour’s pay at the basic minimum hourly wage
rate, in addition to the minimum wagequired in [Part 142. Minimum Wage
Order for Miscellaneous Industries adtcupations of the Department of
Labor’s Division of Labor Standards] for any day in which:

the spread of hours exceeds 10 hours; or

1946896, at *7 (C.D.Cal. May 12, 2018ge also Klinedinst v. Swift Invs., In260 F.3d 1251, 1255 (11th Cir.
2001) (observing that “[a]lthough the Field Operations Handbook is not entit&ietorondeference, . . . it [is]
persuasive”) (footnote omitted)ut see Christensen v. Harris Cnt$29 U.S. 576, 589 (2000) (Scalia, J.,
concurring in part and concurring in judgment) (“[W]e have acco@lezl/rondeference not only to agency
regulations, but to authoritative agency positions set forth in a variety of other formats.”).
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there is a split shift; or

both situations occur.
12 NYCRR 142-2.4.

However, Defendants argue that Plaintéfe exempt from the overtime and minimum
wage provisions of the Labor Law because, “[ulnder New York State Labor Law 8§ 651(5)(e), the
definition of the term ‘Employee’ excludes aimgividual who is employed or permitted to work
as a driver engaged in operating a taxicgiefs.” Mem. in Suppdrat 10.) In addition,
Defendants argue that Plaintifise exempt from the spreatihours requirements because “12
NYCRR § 142-2.14(c)(6) exempts taxicab driviecen the definition of employees who are
subjected to the provisiomd that regulation.” Ifl. at 14.) Thus, Defendants conclude that
taxicab drivers, such as Plaintiffs, are exefnmin the state’s overtime, minimum wage and
spread of hours laws.

While Plaintiffs argue that they weeenployees under the Labor Law, rather than
independent contractors, (Pls.” Mem. in Qpmt 19-22), and thately did not receive the
legally mandated minimum wage and overtime compensaithrat(23), Plaintiffs do not
present any arguments in opposition to Defendamistentions that they are exempt from the
Labor Law’s provisions and thergad of hours requirements. Indeed, Defendants observe that
“Plaintiffs apparently do not contest the Defendaassertion[s] that they are exempt from the
overtime and minimum wage prowsis of the New York State Labor Law, as well as from the
‘spread-of-hours’ provisions.[Defs.” Reply at 8.) Despite Plaintiffs’ failure to oppose
Defendants’ assertions, the Cowill analyze Defendants’ enfiment to summary judgment on

Plaintiffs’ Labor Law and spread of hours claims.
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Just as the FLSA’s exemption does not definesiness of operating taxicabs,” the Labor
Law’s exemption does not define a “driveigaged in operating a taxicab.” However,
Defendants suggest that guidans provided by 12 N.C.R.R. § 142-2.14(c)(6), which defines
the term “a driver engaged aperating a taxicab” as follows:

The termdriver engaged in oper ating ataxicab means an individual employed

to drive an automobile equipped to carry no more than seven passengers, which
is used in the business of carrying ansporting passengdi® hire on a zone

or meter fare basis, and the use of Wwhkgenerally limited to a community's

local transportation needsnd which is not operated over fixed routes, or
between fixed terminals, or under contract.

Further, Defendants argue “thaeisactly what [Arena] did,” i.e.:

He only drove five (5) passenger vehiglasd transported individuals, and their
property, from location “A” to locatioriB”. The transportation was local,
primarily within the Town of North Hengtead. Plandome Taxi maintains a taxi
stand at the Manhasset tratation, but also servicesdividuals who call the

main dispatch for a taxicab to transport them to and from other locations. Fares
charged to customers by Plandome Tase based on geographical zones.
Plandome Taxi's routes are not fixed, lpather are dictated by the customer.
Finally, Plandome Taxi has no coetts for recurrent transportation.

(Defs.” Mem. in Support at 10.)

Once again, the Court ventures into untddhterritory as the question of whether
Plaintiffs’ type of employment constitutédperating a taxicab” under the Labor Law is
apparently an issue of first impression. Neitharty has presented any case law discussing 12
N.Y.C.R.R. § 142-2.14(c)(&)r the taxicab driver exemptiamder Labor Law § 651(5)(e), nor
has the Court found any upon its own research. heless, based upon and in deference to the
New York State Department of har’s definition of “driver engged in operating a taxicab,” the

Court finds that the exempti@pplies to Plaintiffs, and thelLabor Law and spread of hours
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claims must be dismisse&ee Barenboim v. Starbucks Co2i N.Y.3d 460, 470 (2013)
(stating that the Departmeoitt Labor’s interpretation ahe Labor Law is “entitled to
deference”) (citations and quotation markstted). As fully discussed by Defendants,
Plaintiffs’ employment activities fell squarelyithin the Department dfabor’s definition of
“operating a taxicab.” Accordingly, since Lallcaw 8§ 651(5)(e) exempts individuals employed
as “driver[s] engaged in operating aitaab” and 12 NYCRR 142-2.1&xempts “driver[s]
engaged in operating a taxicab,” Plaintiffs exempt from the Labor Law’s provisions, as well
as the NYCRR’s spread of hours requirementd, summary judgment in favor of Defendants is
appropriate on Plaintiffs’ Labdraw and spread of hours claifms.
VI. PLAINTIFFS’ CONVERSION CLAIM

Plaintiffs’ fifth cause of action sounds conversion. According to Plaintiffs,
“Defendants wrongfully deducted monies frevages earned [by Arena] and all other non-
managerial employees of Defendants for caniance premiums even though no such insurance
payments were actually paid{nd this] constitute[s] fraud and conversion.” (Compl. § 71.) In
addition, Plaintiffs allege thdDefendants’ intentinal deduction from [Arena’s] paycheck for
amounts to pay withheld taxes together with Ddénts’ subsequent failure to pay such taxes
constitutes fraud and conversionld.(f 72.)

The parties discuss the conversion claimonjunction with the wrongful deduction

5> Although Defendants state that Plaintiffs’ overtimenimum wage and spread of hours claims require
dismissal because Plaintiffs did not constitute emplof@gsurposes of the Labdaw’s minimum wage and
overtime provisions and the NYCRR's spread of hoursirements, the Court notes that Plaintiffs’ wrongful
deduction claim under Labor Law § 193 must also be dismissed for the same reason, i.e., that Pdandiffs di
constitute employees under the Labor Lé&deeN.Y. Lab. Law 8§ 193(1) (“No employer shall make any deduction
from the wages of aemployee . . .”) (emphasis added).
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claim, focusing primarily on the alleged wrongé@ldduction pursuant tcabor Law § 192 rather
than the conversion claim. Since the Coud tl@termined that Plaintiffs’ wrongful deduction
claim under the Labor Law must be dismissed, tberOwill consider the parties’ arguments as
they pertain to Plairffis’ conversion claim.

Defendantarguethat Plaintiffs’ conversion clem must be dismissed because:

[Arena] was paid based on a simple neatlatical equation. That equation was
one-half of the day’s fares, minus a $5'@4dio” fee, a $6.00 “dispatcher” fee,
and $3.00 to the company’s “dent” fundn this way, [Arena’s] earnings
fluctuated, and were akin to a commssstructure. The payment of the above-
referenced fees were not deducted dftef{Arena’s] earnings were determined,
but rather, were part of tle@mputation of those earnings.

(Defs.” Mem. in Support at 16.)

Plaintiffs argue in response that “Defenttawrongfully deducted monies from wages by
making the drivers pay for gas, fees to usedibpatcher, fees for thaent fund, and requir[ed]
them to split fares with Plandome,” and that “Pliis never authorized these payments.” (Pls.’
Mem. in Opp’n. at 23, 24.)

“A conversion takes place when someone, intentionally and withdbority, assumes
or exercises control over persbpeoperty belonging to someoeése, interfering with that
person's right of possessionColavito v. N.Y. Organ Donor Network, In8.N.Y.3d 43, 49-50
(2006) (citingState of New York v. Seventh Regiment Fund,98d\.Y.2d 249 (2002)). “Two
key elements of conversion arg flaintiff's possessory right anterest in the property and (2)
defendant's dominion over the property or interferemte it, in derogation oplaintiff's rights.”
Id. at 50 (internal citations omitted).

Although Defendants have presented evidéhat“[Arena] was paid based on a pre-
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arranged, agreed-upon formula. . . [of] one-half4b@f all of the fares it he collected, minus
a $5.00 ‘radio’ fee, a $6.00 ‘dispatcher’ ferda $3.00 ‘dent’ fund fee” (Marmo Aff. at 5),
Defendants have not presented evidence that [Aearihorized the deduction of “car insurance
premiums” or “taxes” from his wges. Indeed, neither partgdresses Plaintiffs’ claim that
Defendants’ wrongfully withheld onies “to pay withheld taxes.Further, while it is possible
that the alleged car insurance premiums dexlfrom Arena’s wages were actually those
amounts Defendants have describedhe “dent fund fee[s],” Dafidants have not clarified that
issue for the Court. Accordingly, there are essof fact as to whether Defendants converted
Plaintiffs’ monies by deducting monies fromethwages for car insurance premiums and taxes
without permission or authority to do so.
CONCLUSION

For the reasons stated above, summary jedgns granted to Defendants on Plaintiffs’
FLSA overtime claim, Labor Law claims, andead of hours claim, and denied to Defendants on
Plaintiffs’ conversion claim anBLSA minimum wage claim.
SO ORDERED.
Dated: Central Islip, New York

April 14, 2014

/sl

Denis R. Hurley
UnitedStatesSeniorDistrict Judge
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