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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
STANLEY DUDEK,

Plaintiff,

MEMORANDUM & ORDER
-against 12CV-1193 PKC)

NASSAU COUNTY SHERIFF'S DEPARTMEN,T
etal,

Defendars.
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Stanley Dudek’s Complaihiprincipallyalleges thathe Nassau County Sheriff’s
Department the “Sheriff's Department”) haan unconstitutionapolicy of refusing to return a
person’sfirearms after thecourt orderto confiscatehosefirearmsis no longer in place(Dkt.
No. 18 (“Compl.”) 1914-16, 19.) The allegedpolicy requires theperson tgpetition a different
court to secure the return of thdgearms once the original coust orderdirectingtheir seizure
has been vacated(ld. f 19, 34.) According to Defendantshowever,the refusal by the
Sheriff's Departmento returnthosefirearms & not pursuant to a policy, but ratherthe

department’svay of givingeffect toa “glitch” in state law namely, thathe same court which

1

2013.
2

The “Complaint” refers to Dudek’s Second Amended Complaint, filed on March 11,

Defendants in thisaction are {) Nassau County (the “County”)ii) the Sheriff's
Department, an “adinistrative arm” of the Countyand (iii) Sheriff Michael J. Sposaand his
Deputy Sheriffs Robert Mastropieri, Michael Goropeuschek, Christopher Lee, Sr@wey,
and Michael Lim (collectively, the “individual officers”).(Compl. 1 €13.) With respect to the
individual officers, this Court construes the Complamasserting a claimgainst them in their
official and personal capacities.
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ordersthe confiscation othosefirearmshas no legal authority to order that they be returned.
(Dkt. No. 41-7 (“Defs. Br.), at 68.)

Defendantsiow move to dismiss the Complaiihe “Motion”), mainly on the basis of its
failure to state a claim and the individudficers’ absolute or qualified immunityDefendants’
Motion also argues that the Complaint is untiméljis Court GRANTS in part and DENIES in

part DefendantdViotion, for the reasons set forth below.

.  Background
A. The Law

Under New York’'s Family Court Act, a person may commence a “familynséfe
proceeding”in the Family Courtagainst their spous@r another member of thefamily or
household,for committing specific offenses, such as sexual abuse, harassmergcldess
endangermenit N.Y. Fan. Ct. Act§ 812. This proceeding purposés to “attempt[] to stop the
violence, end the family disruption and obtain protectidd.”

In furtherance othis proceeding the Family Courtfor good cause shown may issue a
temporary order of protection,” prior to making a final decisitth.8 828. Section 842 of the
Family Court Act (“Section 842”) provides thasuch anordermay (i) suspend thepouse’s

firearm license and (ii)confiscaté any firearmsthat hemight have. Id. § 842-a. Although

3 New York established a “stateide” Family Court in 1962whenenacing Article VI of

the New York State ConstitutiorPeople v. Johnsor20 N.Y.2d 220, 222 (1967). Among other
things, Article VI confers on the Family Court jurisdiction over actions involvingres and
offenses by or against minors or between spouses or between parent and child or between
members of the same family or household.” N.Y. Const. art. VI. The Family Cotrt Ac
“[ifmplement][s] this constitutional provisiony providing for theinstitution of family offense
proceedings.Johnson20 N.Y.2d at 223.

4 Despite whaDudekarguesin his opposition brief (Dkt. No. 42 (“Pl. Br.”), at 8), this
Court perceives no difference betweetemporary order of protection that confiscdiesarms



Section 842a authorizesghe Family Court toorder the confiscation ofthosefirearms this
provision does not authorize it to order thsubsequenteturn. SeeAloi v. Nassau Cnty.
Sheriff's Dep’'t (“Aloi 11”), 800 N.Y.S.2d 873, 874 (Sup. Ct. Nassau Cnty. June 20, 2005)
(holding that “[Section 842] does not specifically provide authority to the Family Court judge
to return the firearms ordered to be seizedde also Engel v. EngeB07 N.Y.S.2d 383384
(2dDep’t 2005) (holding that the Family Court “did not have jurisdiction to issue such a
directive”); Aloi v. Aloi (“Aloi I”), 781 N.Y.S.2d 613, 614 (2d Dep’t 2004) (sanguman v.
Blauman 769 N.Y.S.2d 584, 585 (2d Dep’'t 2003ai1fse) As onestatecourthasobserved, “it
appears to be a legislative oversight in not providing the Family Court judge withu=zht
jurisdiction to determine whether the firearms seized pursuant to that juddetsobproection

can be returned to the offending partyloi 11, 800 N.Y.S.2d at 874-75.

B. The Facts

On November 17, 2008, Dudekvife, ClaudiaDudek (“Claudia”) commenced a family
offense proceedingn the Family CourtagainstDudek. (Compl. { 14; Dkt. No. 42-416
(“Defs. Exs.”), Ex. A, at 1) The proceeding stemmed from an “alleged domestic incident”

involving one of the couple’swo children. (Defs. Ex. C T 4.) Upon commencement of the

and one that directs their surrend@io direct the surrender of property is to confiscate, or “seize
(property) by authority of law.” Bik’s Law Dictionary340 (9th ed. 2009).

> This Courtdrawsthe following facts from (i) the allegations irDudek’'s Complaint,

which are assumeo be true in deciding the Motion; and @grtain exhibits that accompathe
parties’ briefs and are appropriately considered without converting the Motion into one for
summary judgment SeeBrass v. Am. FilnTechs., Ing.987 F.2d 142, 150 (2d Cir. 1993)
(“When determining the sufficiency of plaintiffs’ claim for Rule 12@))purposes, consideration

is limited to the factual allegations in plaintiffs’ amended complaint, which argtaccas true,

to documents attached to the complaint as an exhibit or incorporated in it by refeyenaters

of which judicial notice may be taken, or to documents either in plaintiffs’ passess of
which plaintiffs had knowledge and relied on in bringing shitsee also Chambers v. Time
Warner, Inc, 282 F.3d 147, 153 & n.3 (2d Cir. 2002) (citing standarBrasswith approval as
“congruent withthat of our sister Circuit$’



proceedingthe Family Court issuka temporary order of protectidar Claudiaandthe children

(the “Order”) (Compl. § 14; Defs. EXA, at 1) TheOrderrequired Dudek to:
[sJurrender any and all handguns, pistols, revolvers, rifles, shotguns and any oth
firearms owned or possessed. Such surrender shall take place immediately, but in no

event later than service of this order. [sic] at the appropriate law enforceraenyag
Including all hunting weapons that maybe [sic] in basement][.]

(Defs. Ex. A, at 2.)On thesame day, the Sheriff's DepartmesgrvedDudek withthe Orderat
his residenceand simultaneouslgonfiscatedhis handguf and two longarm$ a Remington
Model 7600 rifle and Remington Model 870 shotgui©ompl. 15; Dkt. No. 42 (“PIl. Exs.”),
Ex. 1, at 1; PIEx. 2, at 1.) Several days later, theensing section of the Nassau County Police
Departmentthe“NCPD’) notified Dudek that it had suspended his pisit@Ense pursuant to the
Order (Compl. § 15Defs. Ex. C, Ex. 1, at 1.)

On January 6, 200%he Family Court, citinghe fact that Claudiaithdrew her petition,

terminatedthe familyoffense proceeding andicatedthe Order (Compl. I 16;Defs. Ex. B, at

6 Handgunsare sometimesseenas synonymous with pistols.SeeDist. of Columbia v.

Heller, 554 U.S. 570, 691 (2008) (Breyer, J., dissentirgpresenting that one of the challenged
restrictions required a license “in order to carry a ‘pistog, a handgun, anywhere in the
District”). Technically, howeverhandgunsare a category ofirearmswith “short stock[s]’
which are “designed to beigped by one had”; this category consists of pistplevolversand
derringers Marianne W. ZawitzDep't of Justice, Guns Used in Crime 2 (1995).

! As compared to handgunlengarms, alsaeferred to agong guns,are a category of

firearms with “longer barrels” which are “generally more effective at distances avkiee
handgun is nearly irrelevant.” Nicholas J. Johnson, Supply Restrictions at thedvairHeller

& the Abortion Analogue: Stenberg Principles, Assault Weapons, & thedhtitlist Critique,

60 Hastings L.J. 1285, 1297 n.87 (2008)e also Razzano v. Cnty. of Nass&b F. Supp. 2d
176, 180 (E.D.N.Y. 2011) (Spatt, J.) (“[The plaintifflso possessed nine rifles and shotguns,
which, because of the length of their barral® referred to collectively as ‘longarms; 'Heller

v. Dist. of Columbia670 F.3d 1244, 1286 n.1®.C. Cir. 2011) (Kavanaugh, J., dissenting)
(“Long guns, such as rifles and shotguns,are generally defined as being at least 16 to 18
inches londg’). Longarmsare “designed to be fired with two hands.” Clayton E. Cra®er
Joseph Edward OlsoRistols, Crime, & Public: Safety in Early America, 44 Willamette L. Rev.
699, 699-700 (2008).



1.) At thatpoint, the Sheriff's Department did not return any offirarmsthat it seized from
Dudek, nor did th&NCPDreinstateDudek’s pistol license.

On November 30, 2010Dudek petitioned the Supreme Court of New York, Nassau
County (“New York Supreme Court”), pursuant Aeticle 78 of the New York Civil Practice
Law andRules,for the reinstatement of his pistol license by ME@PD. (Compl. { 17Defs.
Ex.C 1 16.) On September 19, 2011, tiNCPD agreed,by written stipulaion, to reinstate
Dudek’s pistol license and return his handgun. (Compl.  18; PI. Ex. 6, at 1.)

Throughout this time, the Sherriff's Departmdrds “refused to return Dudek’swo
longarms . . without a Court Order, despite being asked by Dudek(Compl. § 19.) On
January 20, 2012, Dudek wrote to two of the individual offiedath the Sherriffs Department,
Sheriff Sposato and Deputy Sheriff Mastropieri, requesting the return of hehosig (d. 1 20.)

No one responded to Dudek’s January 20, 2012 request, and his longarms have yet toeloke retur
to him. (d. 1120, 24-27.)
C. Procedural History

On March 12, 2012, Dudek commenced #Hationby filing the first of three complaints.
(Dkt. No. 1.) The original complaint namedas Defendast the Sheriff's DepartmeniSheriff
Sposato, and Deputy Sheriff Mastropieri, but not the Coontgny of the other individual
officers (Id. 116-8.)

Defendants named in thlegiginal complaint initially moved to dismis#. (Dkt No. 7.)

At a conference on November 29, 2012, Judge Leonard D. Wexler, who wasipieassigned

8 Neither party explains how or why the NCPD took possession of the handgun that the

Sheriff's Department seized from Dudek. The NCPD, however, isCihnty’s licensing
authority for handgms. SeeN.Y. Penal Law 8265.00(10)(defining “licensing officer,” for
purposes of pistol licenses pursuant to N.Y. Penal L&4®(B0Q asthe “commissioneof police
of [the County]”).



to this ation, orally deniedthe initial motion from the bench. (Order, dated Nov. 29, 2012.)
Thereappears to be narittenrecord of Judge Wexler's reasons for the dehial.

OnDecember 3, 2012, Dudek filed the amended complaint. (Dkt. No. 13.) The amended
complairt was the same as the original complaint, except that it also named the County as a
Defendant.(Id. 11 69.)

On March 11, 2013, Dudek filedhe secondamended, andperative, Complaint.
(Compl., at 1.) The onldifference between theecond amende@omplaint andhe prior two
complaintss that italso nams the other individuabfficers. (Id. 116-13.) As with the prior two
complaints, the second amendgoimplaint assestthe followingclaimsagainst Defendarnts

e Aclaim under 42 U.S.C. 8§ 19835ection 198%laim’) that Defendantallegedly
violated Dudek’s Fourteenth Amendment right of procedural due process by
enacting and enforcing the “policy . requiringa Court Order for the return of
confiscated longarms” after the Family Court vacated Order, and thus
“fail[ing] [to] provide a procedure or mechanism” for their return, bather

“placing the burden on” Dudek to take his otaffirmative steps (id. 1 3635,
see idf 1);and

o Insofar as thenitial motion propoundedimilar bases for dismgal, such adimeliness

its summarydenial by Judge Wexler does not otherwise preclude this Court’s consideration of
those bases in the Motion befdte SeeDictograph Prods. Co., Inc. v. Sonotone Cpg80 F.2d

131, 13435 (2d Cir. 1956) (Hand, J.) (holding that tfistrict court was not “so bound to follow
[the previous judge’s] denial of the defendants’ motion fonmmary judgment that we must
reverse [thalistrict court’s] summary judgment on the merits without considering whether it was
right”); see alsoAlG Mexico Seguros Interamericana, S.A. de C.V. v. M/V Zapo&®ba

F. Supp.2d 440, 44142 (S.D.N.Y. 2012) (Preska, C.J.) (holding that the previous judge’s
denials of twomotions fordismissal based on a forum selection clause, including a démal

the reasons stated on the record at the aforementioned Oral Argument,” did not piteelude
courtfrom consideing the third motion for dismissal on the same basis$. apractical matter,
“[Judge Wexler’s] order denying [¢hnitial motion] was not appealable, and the consequence of
holding that [this Court] [is] forbidden to reconsider it, would be that, ithe complaint should
have been dismissed on the merits, the defendants would be compelled to suffer thenfess of ti
and money involved in a trial that from the outset was unnecessBigtograph Prods, 230

F.2d at 134. Particularly since Judge Wexledid not record his reasons for the denial, this
situationdoes notdemand that this Court simply “accept[].without reexamination” that its
predecessor rejected, or even intended to reject, thossftwadismissal Id.



e Supplemental state law claimsf conversion and replevinalleging that
Defendants unlawfully retained Dudek’s longarms “without cause or legal
authority,” when the Family Court’s Order was lifted. [T 4757).

Specifically, wth respect to the Section 1983 claim, Dude§uestanonetary relief, as
well asdechratory and injunctive relief(ld. at 89.) The monetary relief requested consists of
compensatory damages, as well as punitive danmsggast Sheriff Sposato and Deputy Sheriff
Mastropieri and attorneysees® (I1d.) The declaratory and injunctive relief requested is that
this Court (i) declareghe nereturn policy unconstitutional and (i) direct the retwh the
longarms retained und#re policy and replacie policywith a “fair and adequate procedure for
the handling of firearms in Nassau County that does not violate the due process requifements
(Id.)

On July 29, 2013, the parties briefed the Motion presently before this Court, pertaining

the dismissal of theecond amendedomplaint. (Dkt. Nos. 41-43.)

10 Although Dudekattempts to assextlaims for punitive damages and attorneys’ fees

(Compl. 11136-46),this Court construethem as requests for relief and not as claims separate
from the Section 1983 claimSee e.g, Williams v.Walsh 558 F.2d 667, 671 (2d Cir. 1977)
(holding, in a Section 1983 action, that “various prayers for relief, includingpunitive
damages, most certainly do not themselves give rise to separate ‘caastsndf); Maxineau v.

City of N.Y, No.11-CV-2657, 2013 WL 3093912, a8{E.D.N.Y. June 18, 2013)italiano, J.)
(noting that “42 U.S.C. 8§ 1988 does not establish a separate cause of action for an alleged
violation of a plaintiff's civil rights, but merely provides a means for a plegparty to
recover reasonable attorney’'s fees in 493 actior); Carbajal v. Cnty. of Nassaw271

F. Supp. 2d 415, 424 (E.D.N.Y. 2003) (Spatt, JJ]be Court dismisses the claim for punitive
damages against the individual defendants because there is natesegaim for punitive
damages. Rather, the plaintiff may be entitled to an award of punitive damages$ tgains
remaining individual defendants as part of the damages in the remaining QlaRnskétts v.

Port Auth. of N.Y. & N.J. No. 06CV-3820, 20@ WL 857399, at *5 n.3 (S.D.N.Y. Mar. 30,
2009) (“Requests for punitive damages and attorneys’ fees do not aregparate [sic] cause

of action [in this civil rights action]); Phillips v. DeAngelis 571 F. Supp. 2d 347, 350
(N.D.N.Y. 2008) (“[P]laintiffs’ request for punitive damages is a form of relaight, not a
separate cause of action.8ff'd, 331 F. App’x 894 (2d Cir. 2009).



. Discussion
A. Standard of Review

In deciding the Motion, this Courtonsiderswhether Dudek’s Complaintmees the
properpleading standard under Federal Rule of Civil Proced(a}23, asilluminated by the
Supreme Court’s decisions Ashcroft v. Idpal (“Igbal’), 556 U.S. 662 (2009) (Kennedy, J.) and
Bell Atl. Corp. v. Twombly* Twombly), 550 U.S. 544 (2007) (Souter, J.). According to
Igbal/Twombly the Complaint survivea motion to dismiss, as long as its allegatiohactual
matter, accepted as trusufficiently “raise a right to relief above the speculative levdbal,
556 U.S. at 678Twombly 550 U.S. at 5556. At the same time, the Complaint cannot
conclusorily recite the elements of a clairtbid. The factual allegations are sufficient when
they allow this Courtat a minimumyo infer that a claim is plausiblean inferencewhich is
more than pssible, but less than probablend therebywarrantsproceeding with discovery.
Ibid.

The above principleseinforce a“two-pronged” analysis: this Courshould consider
(i) whether the Complaint alleges “no more than [legal] conclusions,” without the factual
allegations to support them; and (Whether the “welpleaded factual allegations . plausibly
give rise to an entitlememd relief.” Igbal, 556 U.S. at 679The analysisdrawson this Court’s
“judicial experience and common senséd’!

B. Section 1983 Claim
1. Failure to State a Claim
i. Against the Sheriff's Department

Regardless of whether the factual allegations supporting the Sectiorcla#83against
the Sheriff's Departmerdre otherwise sufficient, Defendanarguethat the departmermtoes not

have the capacity to be suedDefs. B., at 1617.) Dudek does notaddressDefendants’

8



argumentin his opposition brief and has therefabandonedll objectionsto it. See, e.g.
Bonilla v. Smithfield Assocs. LL8lo. 09CV-1549, 2009 WL 4457304, at *4 (S.D.N.Y. Dec. 4.
2009) (Chin, J.) (holding that, because the plaintiff “fails to respond to the remaining two
arguments” fordismissing certain of thelaims, he has “effectively abandoned” those cl&ims
Anti-Monagooly, Inc. v. Hasbro, Inc958 F. Supp. 895, 907 n.11 (S.D.N.Y. 1997) (“[T]he failure
to provide argument on a point at issue constitutes abandonment of the),isétie,”130 F.3d
1101 (2d Cir. 1997) (per curiam).

Even if Dudek has not abandonéidabjectiongo the argument, this Court still dismess
this claim. New York lawspecifiesthe capacity of the Sheriff's Department to be sued. Fed. R.
Civ. P. 17(b). Under New York law,‘departments that are merely administrative arms of a
municipality do not have a legal identity separate and apart from the muitycgral, therefore,
cannot sue or be suedDavis v. Lynbrook Police Dep’'224 F. Supp. 2d 463, 477 (E.D.N.Y.
2002) (Spatt, J(collecting cases)

Indeedthe Complaint concedes that the Sheriff’'s Department is an “administrative arm”
of the County(Compl. 16), and, as such, the department cannot be sued separ&asdy.
Melendez v. Nassau CntiNo. 10CV-2516, 2010 WL3748743, at *5 (E.D.N.Y. Sept. 17, 2010)
(Feuerstein, J.) (holding that, because “Nassau County Sheriff's Department” is an
“administrative arm[] of Nassau County,” the department is not “suabied; alsoCole v.
Nassau Cnty.No. 13CV-4645, 2013 WL 5652525, at *2 (E.D.N.Y. Oct. 16, 20(Sjybert, J.)
(same);Pooler v. Hempstead Police Dep897 F. Supp. 2d 126 n.4(E.D.N.Y. 2012) (Bianco,

J.) (same).
Accordingly, this Court dismissewsith prejudicethe Section 198%laim against the

Sheriff's Department.



ii. Against the County

With respect to the Section 1983 claim against the Cogthy “Monell claim”),
Defendants argue thtte Sheriff's Departmengs the County’administrative armyas “merely
carrying out themandates of state lawri refusing to return Dudek’s longarm@efs. Br., at 15
seeDkt. No. 43 (“Defs. Reply”), at.3 According to Defendantshé departmentas requiredo
retainthe longarmsuntil a different courtj.e., the New York Supreme Catj separatelyrdered
their return asthe Family Court lackethe authority to do saponvacatingthe Order (Defs.
Br., at15-16;seeid. at 6-8; Defs. Reply, at 2.) The departmerd refusalthereforewas “not
because of any policy, practice oustom promulgated by Nassau County,” but rather a
“deficiency” in state law. (Defs. Br., at 16;seeDefs. Reply, at 3.) Dudek responds in part,
stating that Defendants “place the blame on” state law \lieenlepartment as authorized tp
and did not as a matter of the County’s “policy,” retuire longarmswithout an order from
another court. (PIl. Br., at 22 & n.8.)

A municipality may be liable under Section 1983 foy golicy or custom” thatauses
“deprivation of rights protected by the ConstitutioiMonell v. Dep’t of Soc. Servs. of N.¥36
U.S. 658, 69M1, 694 (1978) (Brennan, J.)n Vives v. City of N.Y524 F.3d 346 (2d Cir.
2008), the Second Circuit consideréar the first time, whether a municipalityeatesa policy
for whichit may be liable, wheré merely carrieout a state lawld. at 351.In this contextthe
municipalitycreates such a policyf it makes a “meaningful” and “conscious” choice to carry out
the law. Id. at 351, 353.

For Vivesto applyas a limit on a municipality’s liability unddvionell, the threshold
guestion isdoes the municipalitynerely carry outa state law The answelhereis no. The
Sheriff's Department refused to return Dudek’s longarms, but not becausenS8d2a

required it to Section 8422 onlyauthorizes the Family Court trderthata person’direarms

10



be confiscated See suprat Section I.A (collecting caseskEven though Defendants focus on
the “legislative glitch” in this provision (Defs. Br., at(@uotingAloi Il, 800 N.Y.S.2d at 873)),
i.e., its failure to authorize the Family Court to direct the return of tifiosarms the “glitch”
does not otherwise limit the authority ahy other entities' Indeed, this provisioiis silent
about who, if nothe Family Courtretainstheauthority to direct that thsefirearmsbe returnegd
oncethe courthas vacated an order for their confiscati@tate courtshave construed frorthe
silencein this provisionthatthe departmenandthe New York Supreme Cougachreserve the
independentight to returnthose firearms SeeEngel 807 N.Y.S.2d at 384 (“If the Sheriff
denies the appellant’s properly supported demand for the return of his firearms, ddy tes
in challenging that deal in the Supreme Court[.]")Aloi I, 781 N.Y.S.2d at 614same;
Blauman 769 N.Y.S.2d at 585 (“The appellant’'s remedy is to make an application to the officer

that currently has custody dfe weapons.”§?

1 Defendants cite two other state laws, New York Penal L&65820(a)(1)(f) and New
York County Law § 650(1) (Defs. Br., at -1%), to support th@argumentthat the Sheriff's
Department lacks such authority in light of Section -842 Neitherprovision supprts this
argument

The first provision specifies thatncethe Family Court orders theeizureof a person’s
firearms pursuant to Section 842 thosefirearmsmay be surrendered to the “sheriff of the
county in which such person resides,” N.Y. Penal Law 8§ 265.20(a)(1)(f). It does not sipagify
after such an ordehas beenlifted, the Sheriff's Department may ndggally return those
firearms

The second provision tires the “[g]eneral duties of [the] sheriff,” among which are the
“duties prescribd by law as an officer of the court,” N.Y. County Law § 650(1). The fact that
the Sheriff’'s Department serves as an “officer” of the Family Court, wivented under Section
842-4a to confiscatea person'direarms does not prevent the department from returning those
firearms when it is no longer being directed by the Family Courétainthem

12 “While the. . .Family Court. . .ha[s] the statutory authority to order the surrender of

firearms, the[] court[] do[es] not have jurisdiction to order the return of stedwriins. . . Rather
the applicant must exhaust administrative remedies, requiring the license tohotienand the
return of the firearms from the law enforcement agency which seized them rursue

11



Defendants therefore may not redy Vives as a reason to dismisthe Monell claim.

(Defs Br., at 16; Defs. Reply, at 3.Jhe Sheriff's Departmenwasnot applyingSection 842a
when itrefusedto return Dudek’s longarms. This provision says nothing aleiutning the
longarms;its silence though deprivesthe Family Courtof authorityto direct their returnbut
leaves intact the authority of thdepartmentand the New York Supreme Court to do.

Cf. Weber v. De|l 804 F.2d 796, 803 (2d Cir. 1986) (holding that, because “the Sheriff had
interpreted thdstate] regulation in a manner not necessarily required by its terms,” he had
adopted a policy for which the Courdiyll was liable undeMonell).

Even if he Sheriff's Department & not merely carrying out a statiaw, this does not
automatically mean that was acting according t@ policy that the Countyhad createdfor
purposes of théonell claim. Defendantsargue along those lines, that the County “has not
promulgated” such a polidpr the department(Defs. Reply, at 3.) Dudek responds in ptot
this argumentstating that Sheriff Sposato’s actiae$lectsuch a policy. (Pl. Br., at 22.)

To survive a motion to dismisthe Monell claim, a policy must be alleged by the
Compilaint in “sufficient factual detail[]” and not mere “boilerplate allegatiorf3ldir v. City of
N.Y, 789 F. Supp2d 459, 469 (S.D.N.Y. 2011xollecting cases):[A] single incident alleged
in a complaint, especially if it involved only actors below the peftir@aking level, does at
suffice to show a municipal policy{ Ricciuti v. N.Y.C. TransiAuth, 941 F.2d 119, 123
(2d Cir. 199)) (citations omitted) At the same timeif may sufficeto allegean act based on a

“single deision” by a policymaker with “final authority to establish municipal policy with

court’s directive. Thereafter, the licensee may seek judicial review afftheistrative decision
in the Supreme Court.” 2 N.Y. L. of Dom. Violence § 6:36 (2012).

12



respect to the action orderedPembaur v. City ofCincinnati 475 U.S. 469, 4883 (1986)
(Brennan, J.).

The Complaintlleges that th&heriff's Departmentefused to return Dudek’s longarms
andthat the departmeriiasedits refusalon a policyof requiring an ordefrom another court
before returning a persanfirearms where those firearmswere previously ordered to be
confiscatedby the Family Court. (Compl. 11 19, 34.)To support thisotherwise*boilerplate”
allegationof a noreturn policy the Complaintlsoallegesthat Dudek directed a request for the
return of the longarms to Sheriff Sposato and Deputy Sheriff Mastropikead,declined to
address it (Id. 11 1926.) The fact that Sheriff Sposatas an “officialpolicymaker”for the
Countyin the area oflaw enforcement practicesfailed to consideDudek’s requestaisesa
plausible inference that a meturn policy existed.Pembauy 475 U.S. at 483 n.1Z&ee also
Leather v. Ten Ey¢kR F. App’x 145, 149 (2d Cir. 2001) (holding that the courtgrigf was
“sufficiently a policymaker for the County for it to be liable for his practigesf. Jeffes v.
Barnes 208 F.3d 4961 (2d Cir. 2000) (holding that the counthiesiff was also “the County’s
final policymaking official’asto the “existence or enforcement of a code of sileacednghis
staff).

In addition tothe above factual allegation, the inference of aratorn policy is
reinforcedby Deputy Sheriff Mastropiés admission ina statecourt casethat “the Sheriff's
Department’general rulein returning firearms is that the return is made when an order from the
court is provided to the Sheriff's Department&loi II, 800 N.Y.S.2d a874 (emphasis added).
The courtin that caseconcluded that where a person’irearmswere confiscatedhrougha
Family Court ordersince vacated,“it can reasonablybe anticipatedthat the officer that has

custody of the firearms will refuse to return the firearms without a @yddr.” Id. (emphasis

13



added). Those descriptionsf the department’s refustd returr—as beinga “general ru” and
“reasonably. . .anticipated™—demonstratea broader policy.SeeBuitrago v. City of N.Y.No.
11-CV-8551, 2012 WL 6621688, at *8 (S.D.N.Y. Dec. 19, 2012) (Sullivan, J., adopting Report
Recommendation of Freeman, Mag. ¢hoting as dicta that, if theole issue in a motion to
dismiss were whether the plaintiff sufficiently alleged policy, the district court would
“recommend letting PlaintiffdMonell claim stand,”where “state court decisions .may well
reflect asystemic problenthat arguably constitutes a municipal policy, custom, or pragtice”
Indeed, Defendants’ position in supporttbé Motion—i.e., that the refusal to return Dudek’s
longams was due to a standingterpretation by the department of a “glitcin’ state law—
further supports thenference that the department maintains aetarn policywith respect to
firearmsseizel based on court ordenghich are later vacated.

Accordingly, this Courtdeclines to dismissand allows discovery orthe Monell claim
against the County.

iii. Against the Individual Officers

Dudekalso asserts the Section 1983 claim against the individual officers in theialoff
and personal capacitie®it the outset, tis Court dismissesvith prejudice the claim against the
individual officers in their official capacities (the “officiahpacity claim”) because it is
duplicative of the survivingMonell claim against the CountySee, e.g.Orange v. Cnty. of
Suffolk 830 F. Supp. 701, 707 (E.D.N.Y. 1993) (Wexler, J.) (“[I]t would be redundant to allow
the [Section 1983] suit to proceed against both Suffolk County and the individuals in their
official capacity.”);see also Ky. v. Grahgm73 U.S. 159,85-66 & 167n.14 (1985) (Marshall,
J.) (holding that “[o]fficialcapacity suits, in contrast [with persoftalpacity suits], ‘generally
represent only another way of pleading an action against an entity of which am isffare

agent” and that “[tlheresi no longer a need to bring officiedpacity actions against local
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government officials, for undevionell, supra local government units can be sued diregtly”
(quotingMonell, 436 U.S. at 690 n.55).

The fact that Dudek has pleaded tenell claim premised on a polieywhich is, as
discussed above, functionally the same as the officiphcity claim—does not otherwise
preclude him from pleading the claiagainst the individual officen® their personal capacities
(the “personaktapacity claim). See Hafer v. Melo502 U.S. 21, 27 (1991) (O’Connor, J.)
(rejecting the argument that “state officials may not be held liable in theirmaérsapacity for
actions they take in their official capacity”’)As for the personalkapacity claim seeking
monetary, declaratoryand injunctive relief, Defendants argue thahis claim should be
dismissed,since the officers were not “personally involvedi allegedly refusing to return
Dudek’s longarmsnd thereby violatindpis right of procedural due process. (Defs. Br., at 13
15.) Dudek responds that to dismigss claim on that basis would be “premattirbecause,
without the benefit of discovery, “[the officers’] personal involvement or supervisory
responsibilities is still unknowh (PI. Br., at 20.)

An individual officer's personal involvement in the “constitutional deprivation[]” is a
“prerequisite” to a Section 1983 claim against thévitKinnon v. Pattersgrb68 F.2d 930, 934
(2d Cir. 1997). As an exception, “courts have pointed out the appropriateness of maintaining
supervisorypersonnel as defendants in lawsuits stating a colorable claim until the plaastiff h
been afforded an opportunity through at least brief discovery to identiut@dinateofficials
who have pesonal liability.” Davis v. Kelly 160 F.3d 917, 921 (2d Cir. 1998) (emphasis added)
(collecting cases).

The Complaintin this action fails to contain a singtactual allegation that several of

Sheriff Sposato’subordinatefficers—Deputy Sheriffs Goropeuschek, Lee, Gorey, and-+Hnn
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were personally involved in the purported violatiomhose sibordinate officershames appear
nowhere in the section of the Complaint thatites the‘Factual Allegations.” (Compl. Y 14

29.) The fact that “discovery has not been commenced” (PI. Br., at 20) is no excuse for this
deficiency. Due tathis deficiency, the personal involvement obgh subordinate officers
appearsiot only tenuous, bulsoillusory.

To conclude otherwise woulde to countenance plaintiffs in Section 1983 actions to
blindly name subordinate officers as defendamis then usdiscoveryto ascertaiwhether they
hadany involvement in the disputed condu&ermitting plaintiffsto use discovery as a fishing
expalition undermines the principle that only portionsaafomplaint which satisfy a plausibility
standardli.e., more than possible and less than probaiieuld “unlock the doors of discovery.”
Igbal, 556 U.S. at 6799. It would also exact significant cost othe officersthemselves, who
would beprematurelydragged into the proces<f. Hafer, 502 U.S. a7 (“[O]fficers sued in
their personal capacity come to court as individugls.”

Accordingly, this Court dismissewithout prejudice the personaleapacity claim with
respect tadDeputy Sheriffs Goropeuschek, Lee, Gorey, and Linn. Should discoxesgl that
those subordinate officergere personally involved, Dudekay seek t@amend the Complairid
rename them aPefendants. SeeSatchell v. Dilworth 745 F.2d 781, 786 (2d Cir. 1984)
(“[Supervisory personneimay be restored as defendants in the suit at least for purposes of
discovery aimed at identifying those of their subordinates who are peyscesgbnsible for the
departmerdl actions complained d§; see alsdavis, 160 F.3d at 921c6llecting cases)With
respect to Sheriff Sposato and Deputy Sheriff Mastropieri, this Court peyceiveeason to

dismiss this claim fowant of personal involvementThe Complaint sufficiently alleges that
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Sheriff Sposato and Deputy Sheriff Mastropieri were personally involved in the mdport
violation. (Compl. 1120, 25-26.)

2. Immunity from the Monetary ReliePortion of the PersonaCapacityClaim
Against the Individual Officers

i. Absolute Immunity

Additionally, for themonetary reliefportion of the personaleapacity claim Defendants
first argue for dismissal based on absolute immunity, becaasedlvidualofficers “cannot be
held liable for any proper act done in executing a valid court ofgethe Family Court to
confiscate Dudek’s longarms. (Defs. Br., ai®B) Dudek’s response is thatettofficers’
“judicial function” ceased, and the Order, once vacated, certainly did not allow theataitg
and refuse to return, the longarms “indefinitely.” (PI. Br., at 13-15

Absolute immunity protects from liability judges, along with any officers who, in
performing “functions” which are an “integral part of the judicial process” and
“comparablle]. . .to those of the judgé are allowed the same protection “derivative of the
immunity of judges.” Imbler v. Pachtmam424 U.S. 409, 422123 n.20430(1976) (Powell, J.)
(quotations omitted)see also Cleavinger v. Saxnd74 U.S. 193, 2001985) (Blackmun, J.)
(“With this judicial immunity firmly established, the Court has extended atesalumunity to
certain others who perform functions closely associated with the judiciagg®d) Butz v.

Economou 438 U.S. 478, 5313 (1978) (White, J.Xholding that “[jJudges have absdu

13 “[Ilmmunity from damages does not ordinarily bar equitable relief as waN.6od v.

Strickland 420 U.S. 308, 314 n.6 (1975) (White, 38g also Vincent v. Yeliciil8 F.3d 157,

177 (2d Cir. 2013) (“[Q]ualified immunity does not protect a public ddfieigainst a claim for
declaratory or injunctive relief[.]”) (citindgsudler v. City of N.Y.689 F.3d 159, 177 (2d Cir.
2012) andAdler v. Pataki 185 F.3d 35, 48 (2d Cir. 1999)). Thely exception is that absolute
immunity may also bar injunctive relieinless “declaratory relief was unavailable Montero

v. Travis 171 F.3d 757, 761 (2d Cir. 1999) (per curiam) (quoting Federal Courts Improvement
Act of 1996, § 309(c), Pub. L. No. 104-317, 110 Stat. 3847, 3853 (1996)).
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immunity not because of their particular location within the Government but because of t
special nature of their responsibilities,” and that, by extension, officiats&vresponsibilities
are “functionally comparable’ to that of a judge” are alsonune). In light of this “functional
approacli Cleavinger 474 U.S.at 201 (quotations omitted}he absolute immunityquestion
may be answeredn a motion to dismiss, because “the nature of that function is often clear from
the face of the complaint.Shmueli v. City of N.Y424 F.3d 231, 236 (2d Cir. 2005).

Courts have held that an officer with the sheriff's department does perform such a
functionto which absolute immunity attaches, wHheagting pursuant to a court order” that he is
“required to &ecute.” Maldonado v. N.Y. Cnty. SheyiMo. 05CV-8377, 2006 WL 2588911, at
*5 (S.D.N.Y. Sept. 6, 2006) (collecting casesge alsoMays v. Sudderth97 F.3d 107113
(5th Cir. 1996) (extending absolute immunity to the county sheriff, and noting that the plaintif
“has not cited any case denying absolute immunity to government officialplysog with
facially valid court orders, and cases abound to the contrary”) (collecasgs;Henry v.
Farmer City State BaniB08 F.2d. 1228, 12389 (7th Cir. 1986) (dismissing, based on absolute
immunity, the claim against the county sheriff, because he “was at all times @gtguant to an
official court order”); Caporicci v. Nassau Cnty. Poké Dep’t No. 05CV-5764, 2007 WL
764535, at 7 (E.D.N.Y. Mar. 6, 2007) (Wexler, J.) (holding that the Nassau Caslnatiff was
“mandated by law to carry out orders of the court,” and was thereforeeéntitl absolute
immunity for “his execution of a faally valid warrant”);Bowers v. U.$.931 F. Supp. 2d 358,
367 (D. Conn. 2013) (“Several district courts in this Circuit have found the executionidf val
court orders to entitle sheriffs and others to absolute guisial immunity.”) (collecting

cased
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Although the individual officers weracting in accordanceith the Family Court’'sOrder
when theyinitially seizedDudek’s longarmsthe officerswere operatingin complete judicial
silence,without a directive from any court, ondde Orderwas vacated At that point, he
officers stopped performing gudicial functionwithin the scope othe Order,for which they
would beabsolutely immune, andny decisionthereafterto retainthe longarmsemained irthe
sounddiscretion of theSheriff's Department. Cf. Levine v. LawrengeNo. 03CV-1694, 2005
WL 1412143, at 9 (E.D.N.Y. June 15, 2005) (Hurley, J:JNl]Jost courts seem to agree that
absolute quagudicial immunity should not extend to court officers enforcing judicial orders
if .. .the court officer exceeds the scope of that order[.]”) (collecting cases).

Defendants, however, disputee factthat theSheriff's Departmenhadsuchdiscretion,
when the Order was finally vacated. Trarguethat,because the Family Court did not hake
authority to direct the return ddudek’s longarmsafter vacating the Orderthe individual
officers remained bound by the Order, requiring them to retain, but not return, the longarms.
(Defs. Br., at 910.) Defendantsarguments inapposite and again conflates the absence of the
Family Court’'s authoty to direct the return of a personfsearms with the department’s
authorityto do sq see supraat Section 1I.B.1.ii. Although the Ordewhen vacated,did not
amount toa directivefrom the Family Courthatthe officers return the longarnesthe courtdid
not havethe authority it also did not amount tadirectivethat the officersontinueto carry out
the Order and retain the longarm$he lifting of the Order left the offices free to return the
longarms.

Accordingly, this Court declines to dismiss the monetary relief podfaie personal

capacityclaim, basedn absolute immunity.
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ii. Qualified Immunity

Defendants’ second argument for dismisgimg monetary relieportion of the personal
capacityclaim is that thendividual officers areentitled to qualified immunity, aBudek did not
possess, and étofficers could not have violated, a “clearly establisbedstitutionakight to the
return of his longarms aftelné expiration of a Temporary Order of Protectigiefs. Br., at 11-
13) In response, Dudek insists that such a right was “clearly establisias®d ora district
court decisiorand a “trio of Second Circuit cases” cited thereii®l. Br., at 1518 (emphasis
omitted.)

Qualified immunity protects from liability angfficer “insofar as their conduct does not
violate clearly establishedtatutory or constitutional rights of which a reasonable person would
have known.” Harlow v. Fitzgerald 457 U.S.800, 818 (1982) (Powell, J.) (emphasis added).
As with absolute immunity,hte qualified immunity question may also be answered on a motion
to dismiss, as long abe relevantfacts “appear[] on the face of the complaintvicKkenna v.
Wright, 386 F.3d 432, 436 (2d Cir. 2004).

To determine whether a right was “clearly establisigdiaw at the time, the “relevant,
dispositive inquiry” is “whether it would be clear to a reasonable officer thatdmduct was
unlawful in the situation he confronted3aucier v. Katz 533 U.S. 194, 202 (2001) (Kennedy,
J.),overruled in part on other grounds by Pearson v. Callal&sd U.S. 223 (2009) (Alito, J.)
see also Walczyk v. Ri@l96 F.3d 139, 166 (2d Cir. 2007) (Sotomayor, J., concurring)
(“[W]hether a right is clearly establishedtlie same questioas whether a reasonable officer
would have known that the conduct in question was unlayf(érhphasis in original) This
determinationprincipally relies on “whether or not the law was governedby controlling
precedent of this Circuit. Young v. Cnty. of Fultgn160 F.3d 899, 903 (2d Cir. 1998).

“Decisions of other circuits also may indicate whether the law was cleahfisised.” Varrone
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v. Bilotti, 123 F.3d 75, 79 (2d Cir. 1998ee alsdBailey v. Pataki 708 F.3d 391, 405 (2d Cir.
2013) (“We have further held that where the law was established in three other caurnaitee
decisions of our own Court foreshadowed the right, the law was sufficiently ‘well
established[.]™)

The combination of‘pre-existing law”in this and the other Circuitseed not show that
“the very action in question has previously been heléwiil,” Anderson v. Creightor483
U.S. 635, 640 (1987)Scalia, J.), as long as those decisions are based ors “fentt
distinguishable in a fair way from the facts presented in the case at [ganatjer 533 U.S. at
202. At the same timethose decisionshould show the “contours of the righdlllegedly
violated, such that thaction’sunlawfulness would have beé&spparent” to a reasonable officer.
Anderson483 U.S. at 640.

The only law of this Circuitto which Dudek cites(PI. Br., at 173—a decisionfrom this
district and three Second Circuit decisiens “distinguishablen a fairway’ from this acton.
Saucier 533 U.S. at 202.

In Razzano v. Cnty. of Nassatb5 F. Supp. 2d 176 (E.D.N.Y. 2011) (Spatt, th
officers of the NCPD refused to subsequently return, without a “court order directing their
return,” the plaintiff'slongarms which wereconfiscatedoecause ofthe department’s “policy of
doing so when they believe a person to be dangéradsat 185. he district court held that the
officersdid not afford the plaintiff with adequate “legal proceskl” at 184, 191.The basidor
the courts holding waghat the officers plac[ed]the burden of going forward” atine plaintiff,
who would have been forcead commence timeconsuming proceedingp get his longarms
back by an orderfrom the New York Supreme Courtld. at 18889. The court however,

observedhat its holding, angrescribed remedse would notnecessarilyapply,where as in this
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action,the officers confiscatethe plainiff's longarmspursuant to a court ordénat prohibited
their possession “by the person from whom they were confiscaledat 190.

The three Second Circuit decisions thHatidek contends “clearly established” a
constitutional rightare discussed ifRRazzano McClendon v. Rose}td60 F.2d 111(2d Cir.
1972) Butler v. Casto, 896 F.2d 698 (2d Cir. 1990and Alexandre v. Cortesl40 F.3d 406
(2dCir. 1998) See Alexandre 140 F.3d at 4090 (describingMcClendon Butler, and
Alexandreas a “string of due process challenges” involving the same issue). Thosendecis
involved refusals by thBew York Citypolice department and its officers to rettina plaintiffs’
property,confiscatedn connection with an arrest and then retajreed at timesdisposed ofby
the department’s property cleirkaccordancevith proceduresor arresteesld. TheMcClendon
court held thatthose proceduresere “fatally deficient,” in that they too placed the “burden of
proof’ on the plaintiff to commence a “civil suit,” and nsimply request to recover the
property. 460 F.2d at 113, 115-16.

As a followrup to McClendon the Butler and Alexandrecourtsheld that, although the
postMcClendonprocedures to secure the return of the property were adequo#te of those
proceduresrguablywas not. SeeAlexandre 140 F.3d at 413 (“[I]t is certainly understandable
that a prisoner might claim that the City.continues systematically to mislead arrestees about
the procedures for redeeming their propertyBitler, 896 F.2d at 700-701, 703 (holding that the
defendants “misle[d]” thelaintiff about he “procedures to govern the Police Property Céerk’
custody of seized propertyadopted afteMcClendon).

None of the above decisions, however, recognized the “contours” of aelafinig tothe
return of property, whera law enforcementagency’sofficers had confiscated the property

pursuant to gprior court order Anderson 483 U.S. at 640. Indeed, #® decisions are
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distinguishablein that they involved the refusal to return propeitgependentlonfiscated by
the officers and not bgrder ofany court In Razzane-arguably, the decision thet the most
relevant in termsof this action—the district court declined t@pplyits reasoningo any situation
in which a court originallprdered theonfiscation of the property sought to be returtfed.

This distinction is importanias it informs the conclusion that a “reasonable officer” in
this action would not have believed, based on those decisiagjs refusal to return Dudek’s
longarmswithout a court ordedeparted from “clearly established” law. On the contrary,
officer could havereasonably believethat, because the Family Court had ordered that the
longarms be confiscated, s not allowed toeturn the longarms, unt differentcourt with
actual authority orderechat they be returned It wasincorrect, but not unreasonable, for an
officer to have believedas Defendants do, that an “independent determination that [Dudek] was
entitled to the return of his longarmeiould amountto an “impermissibl[e] review[]” of the
Order by a law enforcemenagency rather thananotter court. (Defs. Br., at 10. Even
assumingan officer should havkelievedthat he was allowed te@verse without direction from

another court, what the Family Court haldeady directecs far as retaining the longarnine

14 Dudek’s allegation thata copy of theRazzanodecision was include [sic] with the

demand for the return of the longarms” (PI. Bt..16), tlusalerting Sheriff Sposato and Deputy
Sheriff Mastropieri that their refusal to do so wasawful, is irrelevant The standard for
qualfied immunity is “objective} and not ‘Subjective;, reasonablenss “as measured by
reference to clearly established law” about which a “reasonably competait official should
know.” Harlow, 457 U.S at816-19. The fact that a specific officatould have known about
the Razzanadecisionis irrelevant to the issuef whethera “reasonable officershould have
known about it. On its own the Razzanodecision was insufficient to constitute “clearly
established” law.See Wilson v. Layn&26 U.S. 603, 616 (1999) (Rehnquist, C.J.) (holding that
parties that “have only identified two unpublished District Court decisions” “caictesrly
establish™ that a constitutional right was violatedt any rate theRazzanalecision would not
hawe led a “reasonable officer” telievethat the refusal to retufdudek’slongarms was against
“clearly established” lawbecausg as discusse@bove, the decision is distinguishablior
qualified immunity purposes.
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had no reason to believe that his refusal to do so would run afoul of the Constigs®n.g,

10 N.Y. Prac., N.Y. Family Ct. Prag 12:17 (2012) (“[The] Family Couiin Aloi II] had
initially issued a temporary order of protection and a §&84®2der, but both had been withdrawn
as part of a negotiated settlement. In the absence of Family Court jpioisdike respondent’s
only recourse was a new petition in Supreme Cdbg Sheriff understandably refused to return
the firearms in the absence of a court o)fl¢h) (emphasis added).

This Circuit’s “pre-existing law” thereforedid not suffice toalert a “reasonable officer”
that,in conditionally refusing to return Dudek’s longarms, he had deprived Dudek of procedural
due process.Anderson 483 U.S. at 64@d1. Nor did the law of the other Circuiteenderthe
constitutionaldeprivation, if any, “apparent” to such an officdd. This Court has not found,
and the parties have not pointed to, any decismutside the Second Circuit that “clearly
establishedaright resembling the one allegedly violated in this action.

Accordingly, this Court dismissewith prejudice the monetary religfortion of the
personaleapacityclaim, based omjualified immunity

3. Timeliness

As an alternative basis for dismissing the Section 1983 claim agfagn€tounty and the
individual officers, Defendants argue thlé applicabléhreeyear statute of limitationfor this
claim startedto accrue on January 6, 2009, when the Family Court vacated the @nder
therefore thilaim, which Dudek did noassertuntil March 12, 2012is untimely. (Defs. Br., at
17-18.) Dudekargueshat thisclaimis timely, becaus¢he statute of limitations hashly been
accruing sinceJanuary 20, 2012vhen he madéhe request to Sheriff Sposato and Deputy
Sheriff Mastropierfor the return of hisongarms (PI. Br., at 24.)

Indeed, he applicable statute of limitations for a Section 1983 clainthis particular

state’s “general or residual statute of limitations governing personal ingtipns,” which, in
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New York, is three years.Owens v. Okure488 U.S. 235245, 251(1989) (Marshall, J.
Although New York’s threg/ear statute of limitations for personal injury actions appligbeo
claim, “federal law determines when a federal claim accrueagleston v. Guido4l F.3d 865,
871 (2d Cir. 1994. According to the Second Circuthe claim ordinarily accrues‘when the
plaintiff knows or has reason to know of the injury which is the basis of his actBingleton v.
City of N.Y, 632 F.2d 185, 191 (2d Cir. 1980) (quotations omitted).

However, fw]here no single act is sufficienttiecisive to enable a person to realize that
he has suffered a compensable injury, the cause of action may not accrue untibrige wr
becomes apparentld. at 192-93.Along those lines, the accrual of the claim may be delayed by
the fact that iinvolvesaninjury that not-so-clearly sters from a continuing violationfounded
on (i) a municipality’s “policy or custom,”see Pinaud v. Cnty. of Suffolk2 F.3d 11391157
(2d Cir. 1995) (“[A] cause of action against the municipality does not necessecilyyeaupon
the occurrence of a harmful act, but only later when it is clear, or should be cle¢ahetha
harmful act is the consequence of a county ‘policy or customai’)ii) a failure to act,see
Remigio v. Kelly No. 04CV-1877, 2005 WL 1950138at *8-11 (S.D.N.Y. Aug. 12, 2005)
(Dolinger, Mag. J.) (holding thatbesidesthe fact that the “procedural due process claim”
possibly arises from a “policy or practice,” the accrual of thetaim should also be delayed,
because iinvolves the “continuing ill effects” of a “daily failure of defendants to conduct a
hearing” to returrthe plaintiff's car, where “each day’s dgpeocess injury was similar to that of
the day before and the day after, part of a continuous injury that was not sinoplsegeence of
the initial seizure). The reason for such a delay is thétiereonly a “single act’that allegedly

infringes onhis constitutional rights, a plaintitfould notpossibly“know[] or ha|ve] reason to
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know of” an injurythat arises from an ongoingpolicy or constitute a persistentailure to act.
Singleton 632 F.2d at 191-92.

In this action, Dudelsatisfieseither basidor delayingthe accrualof this claim First,
Dudek’s claim againghe County, the sole remaining Defendant from whom Duna¥collect
any moneyalleges an injury arising from a policgursuant tavhich the Sheriff's Department
and its officers refugkto returnfirearmsconfiscated byourt order, without another court order
directing their return As discussedupraat Sectionll.B.1.i, the sufficiency of this claim is
based on thallegation thaDudekrequested the return of his longarms from Sheriff Sposato and
Deputy Sheriff Mastropieri on January 20, 2012. AbsentJdreary 2Q 2012 requestthere
would be no basis forinferring that Dudek suffered an injury by operation ohe County’s
allegedpolicy. In other words, the January 20, 2012 reqgess rise taheinjury on whichthe
Section 198%laim relies. Construing the allegations in Dudek’s favor, this claim did not accrue
until January 20, 2012nd is therefore timely, as it was asserted within three years thereof

Second,Dudek could not have knowt the time the Order was vacated, that he was
suffering a “continuous injurghat was not simply a consequence of the initial seizure” based on
the Order, but rather the “ill effects” of the “daily failure” by the Sheriffsprtment to afford
him with adequate process to secure the return of his longaRamigiq 2005 WL 1950138, at
*8, 10. The first day’'sfailure, after the Ordewas vacate@n January 6, 2009, would not have
alerted Dudek to such an injury. Only the persistent failure on a daily basid have brought
to light “the defendants’ continuing and incrementally increasing unlawful cndudepriving
Dudek of procedural due proces#d. at *10. Again, construing the allegations in Dudek’s

favor, the constitubnal deprivation, on which the Section 198aim relies, was not wholly
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apparent until thelepartmentisregarded his January 20, 2012 request, and, witleirthree
years that followed, Dudek timely asserted this cl&im.

Accordingly, this Court declines to dismiss the Section 198&m, based orthe
applicable thregrearstatute of limitations.

C. Supplemental State Law Claims

With respect tdudek’s state law claims of conversion and replevin, Defendants argue
that those claims are untimely, because the applicable yhegestatute of limitations for those
claims also began runningas of January, 2009 the daythat the Order was vacateand
expired before Dudekve asserted them(Defs. Br., at 221.) In his opposition brieudek
addresses Defendants’ argument about the “three year statute ofidimsitfr a section 1983
claim,” but nd thear related argument about the timeliness of the conversion and replevin claims.
(Pl. Br., at 24.)

Dudek’s failure to address thieneliness argument regarding those claisneason alone
to deem all objections thereto abandon&ke supradiscussionat Section II.B.1.i(collecting
cases) In his brief opposingDefendants’ initial motion to dismissack in 2012, however,
Dudekdid addresghe sameargument regardinthose claims, as they appeared in dhiginal

complaint. (Dkt. No. 8, &-10.) As such, this Court declinesresolve thassueof timeliness

15 Potentially after discovery, the record will reflect that Dudetkalize[d]” far sooner

than January 20, 2012, that (i) the County had promulgatedretuma polcy for the Sheriff's
Departmentpr (ii) the department’s inaction neturring his longarms, once the Ordead been
lifted, amounted to @ersistent failuréo provide adequate procesSingleton 632 F.2d at 192
Defendants mayeargue at that point that any injury that Dudek allegedly suffered was
“apparent” more than three years prior to his assettiegection 1983laim, andthat this claim
was thus time-barred. Id. at 193. At thispoint, however, there is no support for such an
argument.

16 Defendants’initial brief says “January 5, 2009,” but this Cowssumesthat they

intended to say January 6, 2009, which is when the Family Cacatedhe Order.
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based solely on Dudek’abandonmenbf all objectionsin his current opposition brief.See
Indep. Asset Mgmt. LLC v. Zang&38 F. Supp. 2d 704, 709 n(S.D.N.Y. 2008) (Rakoff, J.)
(“Although in its response to the motion to dismiss the amended complaint [the fl&an&t
to specifically address [the defendant’s] arguments supporting dismissgheoplpintiff's]
amendedstate law claim], the Court declines to treat [the pifiis] opposition to the second
motion to dismiss as waived. [The defendant] made the same basic argumeants teltite
[state law claim] in both its first and second motions, and [the plaintiff]lgleesponded to the
first motion.”).

Under NewYork law, the applicablestatute of limitations for a conversion or replevin
claim is three yearsN.Y. C.P.L.R.8 214(3). Wherethe claim involves a plaintiff's pperty,
whose possession by a defendant is “originally lawful” but ldtecomesa “wrongiul
withholding,” a demandhat the property be returned igpeocedural‘condition precedentto
asserting the claim.Berman v. Goldsmith529 N.Y.S.2d 115, 11&d Dep’t 1988);Al-Roc
Prods. Corp. v. Union Dime Sav. Bard5 N.Y.S.2d 525, 52@d Dept 1980). The claim
starts to accrue, as soon a®laintiff has the “right to make the demarid."N.Y. C.P.L.R.
§8206(a) (“[W]here a demand is necessary to entitle a person to commence an actiome the ti
within which the action must be commenced shall be computed from the time wherhttie rig
make the demand is complete[.]9eealso Berman 529 N.Y.S.2d at 116 (samé&)l-Rog 425

N.Y.S.2d at 526 (same).

17 The aboveule about accruas distinguishablérom the rule that applies toc@nversion

or replevin claimagainst a “good faith purchaser.” Where a purchaser acting in good faith has
obtained a plaintiff's propertyalready wrongfully withheld by a third-party through theft, a
demandor the return of the propertg a “substantive element of the cause of action” against the
purchaser, anahot a “procedural condition precedent.” As a result, the “right to make the
demand” is irrelevant to the accrual of the claim against the purchaskEmrmon R. Guggenheim
Found. v. Lubell550 N.Y.S.2d 618, 620 (1st Dep’'t 1990).
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In Smith v. Scott740 N.Y.S.2d 425 (2d Dep’'t 2002), for instanttes state courfound
that thepossessionf the plaintiff's car was “initially lawful'’ based on the fact that the officers
of the town police department had arrestedsois The possessiobecame unlawfub0 days
later, whenthe officerscontinued to impound the car without instituting a forfeiture proceeding.
The plaintiff, at that point, had the “right to demand” that the car be returned, and #érefor
replevin claim began accruindd. at426, 431.

Similarly, in this action, the Sheriff's Department and its offidessfully seizedand
retainedDudek’s longarmshetweenNovember 17, 2008 and January 6, 2009, based on the
Order. On January 6, 200he Family Court vacated the Ordbut the department continued to
retain, and refuskto subsequently return, the lomges, eventhoughit no longer had a legal
basis for doing so. The fact that Dudek had the “right to demand” that the longaretarbed
to him also meant that hed the right to bring the conversion and replevin claims begimmng
January 6, 2009. treed,those claimsturn on the department’s retention of, and refusal to
return, the longarmas ofthat date. Dudek should have, but did not, assert those claims before
January 6, 2012. Those claims are now thaged.

Accordingly, this Courtdismiseswith prejudice the conversion and replevin claims,
based orthe applicable thregear statute of limitation¥

1R Conclusion

This Court (i)declines to dismissand allows discovery on, tidonell claim against the
County andhe declaratory and injunctive relipbrtionsof the personaicapacity claimagainst

Sheriff Sposato and Deputy Sheriff Mastropieand (ii)dismisseswith prejudice all other

18 Because this Coudismissesthe conversion and replevolaims as timéarred, it does

not address Defendantalternative arguments for dismissal, based on the failure to serve a
timely notice of claim and thechesdefense. (Defs. Br., at 19-21.)
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claims, except fothe declaratory and injunctive religfortionsof the personalcapacity claim
against Deputy Sheriffs Goropeuschek, Lee, Gorey, and Linn, wiscklismissedwithout
prejudice. The Clerk of the Court is directed to terminate, as parties to this acticBhénif's

Department and Deputy Sheriffs Goropeuschek, Lee, Gorey, and Linn.

SO ORDERED:

/sl Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:November 19, 2013
Brooklyn, New York
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