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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

INTELLIGENT DIGITAL SYSTEMS, LLC and
RUSS & RUSS PC DEFINED BENEFIT
PENSION PLAN, and JAY EDMOND RUSS, MEMORANDUM OF
all individually and as asgnees of Jack Jacobs, DECISION & ORDER
Robert Moe, Michael Ryan and Martin McFeelyl2-cv-1209 (ADS)(GRB)
and Jason Gonzalez,

Plaintiffs,

-against-

BEAZLEY INSURANCE COMPANY, INC.
Defendant.

APPEARANCES:

Daniel P. Rosenthal, Esq.
Attorney for the Plaintiffs
543 Broadway
Massapequa, NY 11758

Ira Levine, Esq.

Attorney for the Plaintiffs

320 Northern Blvd, Suite 14
Great Neck, NY 11021

DLA Piper US LLP

Attorneys for the Defendant
1251 Avenue of The Americas
New York, NY 10020

By: Christopher M. Strongosky, Esq., Of Counsel
SPATT, District Judge.

This case arises from a dispute abshéether the Defendant Beazley Insurance
Company, Inc. (the “Defendanti§ required under a Director®fficers and Company Liability
Insurance Policy (the “D&O Policy”) to indeniy the Plaintiffs Intelligent Systems, LLC
(“IDS™); Russ & Russ PC Defined Benefit PemsiPlan (the “Plan”); and Jay Edmond Russ

(“Russ”), all individually and as assigneeslatk Jacobs, Robert Moe, Michael Ryan and
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Martin McFeely (collectively the “Plaintiffs”) foexpenses incurred in geipating in an action

entitled Intelligent Digital Systems, LLC, et al Visual Management Systems, Inc. et al.,

E.D.N.Y. Case No. 09-CV-974hg “Underlying Action”).

On November 27, 2012, the Court issaadorder (the “November 27, 2012 Order”)
converting the Defendant’s motion to dismiss pursuant to Federal Rule of Civil Procedure (“Fed.
R. Civ. P.”) 12(b)(6) to one for summary judgnt pursuant to Fed. R. Civ. P. 56, which motion
the Court denied.

Following the Court’'s November 27, 2012 Ordée Plaintiffs filed an amended
complaint seeking (i) a declaratory judgmeatisg that the Defendantust indemnify the
Plaintiffs under the D&O Policy for expengesurred in the Undeying Action; (ii) a
declaratory judgment stating thtae Plaintiffs have the righo satisfy judgments in the
Underlying Action by accessing ti&O Policy; and (iii) an awat of compensatory damages
for the alleged breach by the Defendant of its @lians to the Plaintiffs under the D&O Policy.

Presently before the Court is (i) amesved motion by the Dendant for summary
judgment to dismiss the amended complaint a@ @ross-motion by the Plaintiffs for summary
judgment as to their claims. For the reason$ostt below, the partieghotions are denied.

I. BACKGROUND

Unless stated otherwise, the followiragfs are drawn from the parties’ Rule 56.1

statements. Triable issuekfact are noted.
A. Parties
The Defendant is an insurance company domiciled in Connecticut with its principal place

of business located in ConnecticfAm. Comp. at § 9; Answer §t9.) On an unspecified date



in 2007, the Defendant issued the D&O Policy teudl Management Systems, Inc. (“VMS”).
(See Kronley Decl., Ex. 3.)

Prior to its dissolution, non-party VMS wadNavada corporation, which “maintained an
office for the transaction of business in the Stdtdew Jersey.” (Am. Compl. at § 12; Answer
at 1 12.) It was a provider ofosed circuit video surveillangechnology. (Kronley Decl., Ex.
25.)

The Plaintiff IDS is a Delaware limited lidiby company with its principal place of
business located in Nassau County. (Am. Comgl.5atAnswer at 1 5.) Fr to its merger with
the VMS, IDS was “the owner of certain soucoele and proprietary technology in the area of
digital recording for the security industry, and the manufactureselher of a proprietary digital
video recorder[.]” (Am. Comphkt | 6; Answer at § 6.)

The Plaintiff Russ is an attorney admitted to practice in the State of New York. (Am.
Compl. 11 6-7; Answer at 1 6-7.) He is the founder and managing member of IDS and the
President of Russ & Russ, P.C. (“Russ & Russ”), a New York professionattegatation
with its principal place of business in Massapequa, New York. (Am. Compl. {1 6—7; Answer at
19 6-7.) Russ & Russ maintains tlan. (Id.)

As described in more detail below, Nevember 10, 2011, VMS assigned its rights and
claims under the D&O Policy to the Plaintiff6Am. Compl. at § 48; Answer at  48.)

B. The Wildon By-Laws

Wildon Productions, Inc. (“Wildon”) is the pdecessor to VMS, which was created after
the merger transaction described below. Therjmetation of Wildon'dy-laws is central to

resolving the principal questionigsue in this case — namelhether Russ was duly appointed



to the VMS Board of Directors. Thus, it isgessary for the Court to provide background on the
requirements for electing individuals the Board of Directors as detth in Wildon’s by-laws.

On March 12, 2004, Wildon was incorporateter Nevada law. On March 31, 2004,
Wildon adopted by-laws (the “2004 By-Laws").

Section 2.1 of the 2004 By-Laws states, “The fdsard of Directors shall consist of the
number of members set forthtime original Articles ofncorporation. Thexafter, the Board of
Directors shall consist of one or more membirs number thereof to be determined from time
to time by the Board.” The parties do not attach a copy of Wildon’s éstii Incorporation.
Therefore, it is not clear how many individualere initially placedn Wildon’s Board of
Directors.

Section 2.2 of the 2004 Byalws further provides:

Each director shall hold office until acaessor has been elected and qualified or

until his or her earlier resignation or removal . . . . Unless otherwise provided in

the Articles of Incorporation or in ¢ése bylaws, vacancies and newly-created

directorships resulting from any increaseha authorized number of directors

may be filled by a majoritgf the directors then iaoffice, although less than a

guorum, or by the sole remaining director.

Section 7.6 of the 2004 By-Laws states tifigihese bylaws [sic] may be amended or
repealed, and new bylaws [sic] adahtby the Board of Directors.”

On May 9, 2006, Wildon filed a registratiomtment with the Sedties and Exchange
Commission (“SEC”) in connean with an offering of 5.95 million shares of Wildon’s common
stock on the OTC Bulletin Board Market. (KremlDecl., Ex. 13.). OTC refers to “over-the-
counter” equity securitiethat are not listed on a national stock exchange.

Wildon attached to the SEC filing a new sebgflaws (the “2006 By-laws”). _(I1d.) With

respect to the number individuairectors, Section 1(a)f the 2006 By-Laws states,



The first Board of Directors of the Corpion, and all subsequent Boards of the

Corporation, shall consisf not less than one (1) and not more than nine (9)

directors. The number of Directors niag fixed and changed from time to time

by ordinary resolution of the sherolders of the Corporation.

With respect to appointing new directorgc8on (1)(b) of the 200By-Laws states, “[a]
casual vacancy occurring in the Board mayilted by the remaining Directors.”

In addition, Section 1(c) dhe 2006 By-Laws provides that:

[b]etween successive annual meetings[ectors have thpower to appoint

one or more additional Directors but notnethan %2 of the number of Directors

fixed at the last shareholder meetingvaich Directors werelected. A Director

so appointed holds office only untilemext following annual meeting of the

Corporation, but islegible for election at that meety. So long as he or she is an

additional Director, the number of Direcs will be increased accordingly.

On October 5, 2006, the Wildon Board of Dimstheld a meeting. The minutes of the
meeting state:

Be it resolved that the form of Bylaws of the Company as presented to the

directors of the Company lalopted and that the Setary be and is hereby

instructed to cause the same tariserted in the Company’s Minute Book

immediately following the Articles of borporation and the Certificate of

Incorporation.
(Kronley Decl., Ex. 23.) However, the by-law$amnced in the minutes were not attached.
(The Def. 56.1 Statement at  27.) Accordinglis not clear from the record if the Wildon
Board of Directors retroactdly adopted the 2006 By-Laws attached to the May 9, 2006 SEC

filing or adopted an entirely new set of by-laws.

C. The Reverse Merger

On June 15, 2007, Wildon, VMS Acquisiti@orporation, and Visual Management
Systems Holdings, Inc. (“VMS Holdings”) &amed into a merger agreement (the “Merger
Agreement”) pursuant to which VMS Acquisiti@orp. merged into VMS Holdings (the

“Reverse Merger”). (Kronley Decl., Ex. 15,&t.1.) Following the Reverse Merger, Wildon



became the owner of all of the assets of ViNt&dings and VMS Acquisition Corp._(ld. at 8
1.9)

Further, as a condition of the Merger Agment, Wildon accepted the resignations of its
current board of directors and was required to Seddiour new individualsto be elected to the
Board of Directors.” (Id. at §.4.) The individuals listed ithe Merger Agreement were Jason
Gonzalez (“Gonzalez”); Mihael Ryan (“Ryan”); Colonel Jadacobs (“Jacobs”); and Robert
Moe (“Moe”). (Id. at Ex. D.) Although Moe isdtied in the Merger Agement as a “Director,”
it appears from the minutes of a July 30, 20@&tmg of the Board of Directors described
below, that Howard Herman (*Herman”), and not Moe, was appointed to the Board immediately
following the Reverse Merger. (Skevine Decl., Ex. T.)

On July 17, 2007, Vladimir Barinov, the Seamgtof Wildon, signed a certificate in
connection with the Merger Agreement (the “Seamgs Certificate”), in which he attached a
copies of (i) an Amended and Restatedtifieation of Incoporation (the “Amended
Certification of Incorporation”)(ii) the “Company’s By-Laws”(iii) a resolution adopted by the
Board of Directors; and (iv) mesolution adopted by the sharehofde(Kronley Decl., Ex. 16, at
5; Kronley Decl., Ex. 17, Ex. D at 1.)

Under the terms of the Amended Certificaténcorporation, Wildon changed its name
to VMS. (Kronley Dec., Ex. 17, Ex. A.) Themended Certificate dhcorporation further
provided that “[t{jhe Board of Déctors shall have the power to adopt, amend or repeal the By-
Laws.” (Kronley Decl., Ex. 17, Ex. A, Art. V.)

With respect to the “Company’s By-Law#he Secretary’s Certificate states:

Attached hereto as Exhibit B is a trwerrect and complete copy of [VMS'’s]

Bylaws, as in full force and effect in therfio attached hereto as of the date of the
adoption of the resolutiomreference in Section 4 and 5 below, and such Bylaws



have not been amended or restated dimeelate of the date of the adoption of
such resolutions other than stsown in this Certificate.

(Kronley Decl., Ex. 17.)

The by-laws attached to the Secretary’stiieate are the 200By-Laws, not the 2006
By-Laws. (Kronley Decl., Ex. 17, Ex. B.) Based the language of the Getary’s Certificate,
the Plaintiffs assert that V&ladopted the 2004 By-Laws and tia 2006 By-Laws. (The PIs.’
56.1 Statement at 7 43.) The Defemidasserts that there is aplite of fact as to whether VMS
intended to adopt the 2004 Bylvs, as opposed to the 2006 Byws. However, it contends
that this dispute of fact is not material becawséer either set of by-laws, the Plaintiff Russ was
properly appointed to the VMS Bad of Directors. (The Déé Mem. of Law at 16.)

Finally, the Secretary’s Cificate attached the Jull7, 2007 resolutions approving of
the Reverse Merger by the shareholders an8dlaed of Directors of the newly-formed VMS
entity. (Kronley Decl., Ex. 17, Exs. C and DIhus, the Reverse Merger became final on July
17, 2007.

D. The July 30, 2007 Board Meeting

On July 30, 2007, the Board of Directors of $Meld a meeting. (Levine Decl., Ex. T.)
The minutes of the meeting state:

Mr. Gonzalez proposed that each of Roberto Moe and Martin McFeeley be
appointed to the Company’s Boardifectors. Upon motion duly made and
seconded, [the] Board expanded the Boarfivo(5) directors and approved the
appointment of each of Robert Moe andriaMcFeeley to the Board. Mr. Moe
filled the vacancy created by the expansion of the Board and Mr. McFeeley filled
the vacancy created by the resignatiofofvard Herman . . . . Each of Mr.
Gonzalez, Colonel Jacobs and Mr. Ryan agreed to remain on the Board and upon
motion duly made and seconded, the Baggroved of their directorships and

the appointment of Mr. Gonzales Chairman of the Board.



(Id. at 2.) Thus, as a result of the motipassed at the July 30, 2007 meeting, the Board of
Directors was increased from four to firembers consisting of: Gonzalez, Jacobs, Ryan,
Martin McFeeley (“McFeeley”), and Moe.

E. The Corporate Guidelines

The Plaintiffs assert thatissequent to the reverse merger on an unspecified date, the
Board of Directors adopted an undatedutnent entitled, the “Corporate Governance
Guidelines.” (The Pls.’ 56.1 Statement at § 686.50 doing, they g on the testimony of
Gonzalez, a member of the Board of Directdilsl.) When asked if it was the Board of
Directors of VMS who adopted the Corpor&evernance Guideline§onzalez testified, “I
believe that to be correct.” (Lexe Decl., Ex. P at Tr. 81:18-22.)

The introduction to the Corpora@overnance Guidelines states:

The Nominating and Corporate Governance Committee . . . of the Board of
Directors . . . of VisuaManagement Holdings . . . has developed, and the Board
has adopted, these Corporate Governance (hede . . to assist the Board in the
exercise of its responsibiis and to best serve thedrests of the Company and
its shareholders. These Guidelineewdd be interpretenh the context of
applicable laws and the Compy’s articles of incorpaiion, code of regulations
and other corporate governance documenkte Guidelines are intended to serve
as a flexible framework within which éBoard may conduct its business and not
as a set of legally binding obligation§he Board may modify the Guidelines
from time to time.

(Levine Decl., Ex. U, at1.)
Relevant to the instant case, the @oape Governance Guidelines also specify
gualifications for nominating amdividual to the Board of Directsr The Guidelines state:

The Company’s Code of Regulations progdieat all of thalirectors will be
elected annually . . . . The Nominatiagd Corporate Governance Committee is
responsible for reviewingith the Board, on an annual basis, the appropriate
skills and characteristics of Board meanbas well as the composition of the
Board as a whole. . ... Nominees for the Board will be selected by the
Nominating and Corporate Governar@emmittee in accordance with the
policies and principles in its charteFhe number of directors is currently fixed,

8



pursuant to the Company’s Code of Regalat, at five. Tk directors believe
that five members is an appropriate methe Company’s Board, but this will be
reviewed and modified by the Board pereadly to ensure that the Board can
efficiently discharge its fiduciary duseand regulatory responsibilities.

(1d.)

The Defendant disputes the contention byRlaentiff that the Corporate Governance
Guidelines were adopted by VMS for three oees (The Def.’s Counter 56.1 Statement at
66.)

First, the Defendant asserts thiare is no evidence, suchaformal resolution, that the
Corporate Guidelines were adopted by the Boaiii@ctors or the shareholdeof VMS. (Id.)

Second, the introduction to the Corporate @liiges states théthe guidelines were
developed by the Board of Directors for “Vishd@nagement Holdings,” a former subsidiary of
VMS that did not exist at the time Russ was alitgappointed to the VM8oard of Directors.
(1d.)

Third, the Defendant relies on the testimafiyhilip D. Forlenza (“Forlenza”), Esq., the
counsel for VMS during the reverse merger.. 8df 66.) When asked if the Corporate
Governance Guidelines were adopted, Forlerstéfigsl, “I do not know. | am not aware of
them being adopted by the board of directof&fonley Decl., Ex. 14, at Tr. 106:18-22.) He
also stated that he “generally attended boaedtings” and could not recall the Corporate
Governance Guidelines ever beingalissed. (1d. at Tr. 107:4-9.)

F. The Acquisition of IDS and the Alleged Appointment of Russ

On January 4, 2008, VMS entered into a Mesmdum of Understanding (“MOU”) with
IDS, a limited liability company owned and opted by Russ. (Kronley Decl., Ex. 24.) The
MOU was “non-binding” and reflected the “understanding upon which the Parties may proceed

to closing and consummation of the Transactioihd’ at § 4.) The “Tnasaction” referred to



was the sale by IDS of its assets to VMSongideration for VMS issuing a promissory note to
IDS in the amount of $1.5 million._(Id. at § 1.1.)

Significantly, VMS also agreedah“[tjhe management of VBl shall present Jay Russ to
the Nominating Committee of the Board ofr&stors with the fulendorsement of the
management for selection as a maember of the Board.”_(ld.)

On January 31, 2008, VMS entered into a bindietger of Intent (LOI”) with IDS that
substantially incorporatedetterms of the January 4, 200U, including that “[t]he
management of VMS shall present Jay EdmRods to the Nominating Committee of the Board
of Directors of VMS with the full endorsemeunitthe management for selection as a new
member of such board.(Kronley Decl., Ex. 4.)

Under the terms of the LOI, VMS was alsguired to negotiate a separate agreement
with Russ “pursuant to which Jay Edmond Russi be engaged as a consultant of VMSI.]”
(Id. at 7 3.1.) The LOI scheduldde closing of the transactidor March 1, 2008. _(Id. at 1 3.3.)

On February 26, 2008, the VMS Board ofdaitors held a meeting in Red Bank, New
Jersey at the law offices of Giordano, Halle€a@iesla, P.C. Russ attended the meeting in
order to introduce himself to the Bal and discuss the transaction.

According to the minutes tfie meeting, after discussingettransaction, “Mr. Russ left
the room, and after further discussion, upon motion duly made and seconded, the Board
approved moving forward with the IDS transantand appointing Mr. Russ to the Board if the
transaction was completed.” i@hley Decl., Ex. 26, at 3.)

Following the vote, Gonzalez testified thatsRwvas “invited back in and welcome[d] to
the board of directors.” (Kronley Decl., Ex. 26,Tr. 72:16-23.) When asked if he informed

Russ that he was a member of the board otttire at that time, Gaalez responded, “Yes.”

10



(Id. at Tr. 73:24-74:2.) Russ té&d that following the vote, “ivas under the impression that
the entire transaction was approved, which wdave included me being on the Board.”
(Kronley Decl., Ex. 5, at Tr104:17-20.) He later statedatiithe understanding of the
transaction was that, when wi®sed, | would be put on the hda And Jason [Gonzalez] said
everything was fine, evellying was moving forward.(Id. at Tr. 105:4-7.)

Although the transaction was originatigheduled to close on March 1, 2008, the
transaction did not become final until April 2, 2008, when VMS and IDS enterethenfmal
asset purchase agreement. didley Decl., Ex. 27.) There isd#spute of fact as to whether
Russ became a member of the Board of Diredmtowing the closing on April 2, 2008. The
Defendant asserts that following closing sRilbecame a member of the VMS Board of
Directors. (The Def.’s 56.1 Statemt at 1 46.) In making this assertion, it relies principally on
the language of the minutes of the February 26, 2008, which as noted above provides, “the Board
approved moving forward with the IDS transantand appointing Mr. Russ to the Board if the
transaction was completed.”

On the other hand, the Plaintiffs asgbet under the 2004 By-Laws, “Russ’ alleged
appointment was ineffective because the Boaidhdi vote to expand its membership from five
persons to six persons, and because additional and further action was necessary to implement the
resolution.” (The PIs.” Counter 56.1 Staternan{ 46.) To suppbthis contention, the
Plaintiffs rely on a report filed by their proposexpert, Richard G. Barrier, Esq. (“Barrier”).
(Levine Decl., Ex. S.) In his report, Barrier clurtes that in order to properly appoint Russ to
the Board of Directors, a “formal vote” by the Board of Directors or shareholders of VMS to
increase the number of directdrom five to six was requiredld. at 14.) As there was

allegedly no formal vote to expand the Boardokctors, Barrier contends that Russ was not

11



“duly elected or appointed” to the VMS Board@itectors. (Id. at 16.) He reached this
conclusion based on his revi@ivDelaware and Nevadadse law,” the 2004 By-Laws,
previous actions by the VMS Babof Directors, and the Corpaite Governance Guidelines. (Id.
at 12-14.)

G. Russ’s Involvement with the VMS Board of Directors

On May 16, 2008, Russ sent an email to Frank Schmid (“*Schmid”), the controller of
VMS, and W. Geoffrey Martin, Esq. (“Martip then general counsel for VMS, asking for
“proof” that he was a direct covered under the D&O Policy{Kronley Decl., Ex. 32.)

Martin responded on May 19, 2008, “Please lete¢hmsil serve as confirmation that as of
the next meeting of the Board of Directord\WMS], you will be a member of said Board of
Directors. Your attendance at our schedu\lay 30, 2008 meeting . . . would be greatly
appreciated.” (1d.)

On the same day, Russ responded, “Please confirm that | am covered under the D&O
Policy recently sent to me. Coverage probably megujiving notice that | am a Director as of
that date, and the payment by VMS oémium, when as billed.”_(1d.)

Following the closing of VMS'’s purchase of IDBuss participated in three meetings of
the Board of Directors on May 30, 2008, June 10, 2008, and August 29, 2008. He was also paid
for his services as a member of the Board oé&iors, though the parti@lo not specify what his
compensation was.

In addition, VMS stated that Russ was a mendfehe Board of Directors in (i) a June
16, 2008 8-K filing with the SEC; (ii) an annuast of directors and officers filed with the
Nevada Secretary of State on September 16,;20@B(iii) a Novembet2, 2008 S-1 filing with

the SEC. (Kronley Decl., Exs. 29, 30.)

12



H. The D&O Policy

As noted above, on an unspecified date[ibfendant issued the D&O Policy to VMS.
(See Kronley Decl., Ex. 3.) The parties do n@dtta copy of the original policy. Thus, it is
unclear when the Defendant first issugablicy to VMS, or Wildon, its predecessor,

On August 11, 2008, VMS renewed the D&O Policy issued by the Defendant for the
period September 28, 2008 to September 29, 2009.

Under the terms of the D&O Policy, the feadant agreed to provide the following
insurance coverage to VMS in consiakion for a premium payment of $42,500:

A. The Insurer shall pay on behalftbe Directors and Officers all Loss

which is not indemnified by the Company resulting from any Claim first

made against the Directors antfiCers during the Policy Period for a

Wrongful Act provided such Claim reported in writing tdhe Insurer as

soon as practicable but in no evenétahan sixty (60) days after the

expiration of the Policy Period or the lakty of the Optional Extension Period, if
purchased.

B. The Insurer shall pay on behalf of the Company all Loss which the
Company is required or permitted toypas indemnification to any of the
Directors and Officers resulting froamy Claim first made against the
Directors and Officers during tholicy Period for a Wrongful Act
provided such Claim is reportedwriting to the Insver as soon as
practicable but in no event later thartgi(60) days aftethe expiration of
the Policy Period or the last dafthe Optional Extension Period, if
purchased.

(Kronely Decl., Ex. 3, at 88 1(A}]B) (alteration omitted).)

“Claim” is defined as a “written demandrfmonetary damages or non-monetary relief
against any of the ‘Insuds.” (ld. at 811(B).)

“Loss” means the “amounts which the Insigdecome legally obligated to pay on
account of a Claim, including damages, judgmeanty award of prejudgment or post-judgment
interest, costs and fees awarded pursuanidgments, settlement amounts and Costs, Charges

and Expenses incurred by any of the Insureds.” (Id. at § 11(K)).
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A “Wrongful Act” refers to “any actual alleged breach of duty, neglect, error,
misstatement, misleading statement, act ossion by . . . any of the Directors and Officers
solely in their capacities . .” (Id. at 8l1(X).)

However, the D&O Policy excludes a numbeclaims from insurance coverage. (See
id at 8 3.) Relevant to the instant case, $acsi(F) of the D&O Policy states, “The Insurer shall
not be liable to make any payment for Lossannection with or resulting from any Claim . . .
by, on behalf of, or at the direction of any of theureds[.]” (Id. at § 3(F) (alterations omitted).)
This exclusion is referred to by the partieshas“insured versusisured exclusion.”

“Insureds” refers to the “IPectors and Officers and tliompany.” (Id. at 8 1i(l)
(alterations omitted).)

“Directors and Officers” is, in turn, defined &l persons who were, now are, or shall be
duly be duly elected or appointed directors[.]d. (@&t 8 11(G).)

As an additional term of the D&O Policy, thenSureds” agreed that “the statements in
the Application are theiepresentations, and that this Poligyssued in reliance upon the trust
of such representations.”_(Id. at 8 VII(A).) Tmat end, in the application for renewal of the
policy attached to the D&O Policy, VMS stated, “Since the last renewal of the Company’s D&O
policy the following changes to directors and adfis have occurred . . .. Jay Edmond Russ was
named to the company’s Board of Directors.” (1d.)

|. The Underlying Action

On December 12, 2008, Russ informed GonzatezMartin of his decision to resign
from the VMS Board of Directors becausevies contemplating litigation against VMS in

connection with money owed to him under the pesory note executed aart of the Merger
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Agreement. (Kronley Decl., Ex. 5, at. ir83:20-184:16.) On December 15, 2008, VMS filed a
Form 8-K with the SEC to announce Russsigeation. (KronleyDecl., Ex. 7.)

On February 6, 2009, Russ sent a lettd&/Nts demanding on behalf of himself, IDS,
and the Plan, that VMS pay them $5 million for its alleged negligent actions and omissions,
tortious misconduct, fraud, and misconduct in violabf federal and New York State securities
laws.

On the same day, Martin forwarded a copyhe letter to the Defendant seeking
coverage under the D&O Policy. (Kronley Decl., Ex. 37.)

On March 10, 2009, the Plaifi§ Russ, the Plan, and Id@mmenced the Underlying
Action in this Court before Untied States Distrdudge Leonard D. Wexler by filing a complaint
against VMS, Gonzalez, Herman, Moe, Ryatabs, and McFeely. The Plaintiffs asserted
claims of negligence, common law fraud, secesifiraud, and non-payment of promissory notes
issued by VMS to Russ and the Plan.

In a March 17, 2009 letter to Martin, Krist Griffin, Esq. (“Grffin”), an attorney
retained by the Defendant, acknowledgediptad the February 6, 2009 Demand Letter and
stated that Peabody & Arnold LLP, her firm,swa&urrently reviewing the February 6, 2009
demand letter” and that she wduontact Martin “shortly withithe Defendant’s] coverage
position for this matter.” (Kronley €xl., Ex. 37.) She stated further:

We understand from your email that Mr.9Rus a former Director of Visual

Management Systems, Inc. We note #wa former Director of VMS, Mr. Russ

would be considered an insured unther policy. Thus, any claim he brought

against VMS and the other Directors and Officers would trigger Exclusion Il F,

insured v. insured exclusion and precledeerage under the policy. We ask that

you please provide us with the dategtthlr. Russ served as a VMS board
member.

(1d.)

15



In a March 23, 2009 email to Griffin, Martresponded, “I received your email. Mr.
Russ was a member of our board of directors from April 3, 2008 to December 12, 2008. It is
clearly our position that MiRuss is suing for acts or omissions performed psdadng which
he was not a board member and therefore yourrageevould apply.” (Konley Decl., Ex. 9.)

In a May 27, 2009 letter, the Defendanhigel coverage to VMS under the D&O Policy
for costs arising from the Underlying Action bdsmn its contention that the “insured versus
insured” exclusion applied to &htiffs’ claims against VMS (Kronley Decl., Ex. 10 at 3-4.)

On August 30, 2010, Judge Wexler issuédesmorandum of Decien & Order granting
summary judgment to the Plaintiff agaiv8¥1S for breaches of the consulting agreement
between VMS and Russ, a promissory note iseydduss to the Plan, and a separate note issued
by VMS to IDS in connection with the Merger Agreement. (Kronley Decl., Ex. 50.) On
September 30, 2010, the Court entered juslgragainst VMS and awarded $1,833,341.65 in
favor of IDS; $326,370.18 in favor of the Plan; and $304,144.17 in favor of Russ, plus post-
judgment interest at the rate of 9% pear. (Kronley Dec) Ex. 51, at 2-3.)

On an unspecified date shortly after theu@ entered judgment against VMS, it filed for
bankruptcy under Chapter 11 of thaited States Bankruptcy Codethre United States District
Court of New Jersey. (Am. Compl. at  40pnley Decl., Ex. 41 at 2.) On November 21,
2011, the case was converted from a Chafitexction to a Chapter 7 action. (Id.)

In its August 30, 2010 Order, ti@ourt did not rule on two causes of action asserted by
the Plaintiff against the indigual defendants — Gonzalez, Mé¥an, Jacobs, and McFeeley
— for (i) negligence and (ii) common law frau@hus, these claims remained in the Underlying

Action.
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On October 6, 2011, Judge Wexler so-orderstipallation of settlement entered into by
the Plaintiffs and Moe, Ryan, and Jacobsrofifey Decl., Ex. 39.)Under the terms of the
stipulation, Moe, Ryan, and Jacobs consetdedjudgment against them on the Plaintiffs’
negligence claim awarding (i) $1.7 million, plugjudgment interest, to IDS; (ii) $280,000, plus
prejudgment interest, to Russida(iii) $300,000, plus prejudgment ingést, to the Plan._(Id. at
3.) However, the Plaintiffs agreed to “unconditionally forbear collection” of the judgment
against Moe, Ryan, and Jacobs in consideratioth&r promise to (i) pay the Plaintiff a total
sum of $70,000; and (ii) to assigmthe Plaintiffs their claim#r indemnification under the
D&O Policy for costs and expenses incurred g tnderlying Action. (1d. at 1 4, 8.)

On November 17, 2011, Judge Wexler sceoed another stipulation settling the
Plaintiffs’ claims against Mogeley. (Kronely Decl., Ex. 42.McFeeley consented to a
judgment against him on the Plaintiffs’ niggince claim awarding (i) $1,833,341.66, plus post-
judgment interest, to IDS; (ii) $304,144.17, ppost-judgment interest, to Russ; and (iii)
$326,370.18, plus prejudgment interesthi® Plan. (Id. at § 3.) (Id. at 1 3.) The Plaintiffs
also agreed to “unconditionally forbear cotlen” of the judgment against McFeeley in
exchange for McFeeley’s assignment of his claims for indemnification under the D&O Policy.
(Id. at § 4(b).) However, unlike Moe, Ryamd Jacobs, McFeeley did not agree to pay the
Plaintiff any amount of the judgmenttered against him._(See id.)

On September 27, 2012, Judge Wexler so-ordered a stipulation of settlement with
respect to Gonzalez, the only defendant reimgim the Underlying Action. (Kronley Decl.,
Ex. 45.) Gonzalez also consented to a judgragainst him with respect to the Plaintiffs’
negligence claim in the amounts agreed to by&édey in the November 17, 2011 stipulation.

(Id. at 1 3.) Here too, theahtiffs agreed to “unconditiotig forbear collection” of the
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judgment against Gonzalez in catexation for (i) a payment froi@onzalez for $5,000; and (ii)
an assignment to the Plaintiffs of his cldwn indemnification under the D&O Policy for costs
and expenses incurred in the Ungerd Action. (Id. atfT 4, 8.)

As a result of these stipulations, the Ridlis became the assignees of Moe, Ryan,
Jacobs, McFeeley, and Gonzalez (timsureds”) under the D&O Policy.

J. The Present Action

On March 3, 2012, the Plaintiffs, as the gsses of the Insureds, commenced this action
seeking a judgment directingebefendant to indemnify and pay the sums owed by each of the
Insureds to the Plaintiffs ithe Underlying Action.

On May 11, 2012, the Defendant moved purstafiied. R. Civ. P. 12(b)(6) to dismiss
the Plaintiffs’ claims. The Defendaargued that the Plaintiffsifad to state a claim because (i)
Russ was a former director of VMS and the D&Glicy explicitly excludes coverage under the
“insured versus insured” exemption for lawtsibrought against diremts by on or behalf of
other directors; and (ii) the Plaintiffs’ ctags are barred by equitable estoppel because VMS
represented to the Defenddmat Russ was a director.

The Plaintiffs opposed the Defendant’stimn by, among other things, contending that
Russ was not duly appointed or elected to the @o&bDirectors. Therefore, the Plaintiffs
asserted that the “insured versus insure@hgxtion did not apply to their claims in the
Underlying Action. The Plaintifffurther argued that it was naasonable for the Defendant to
rely on VMS'’s alleged representations regardfugs’s appointment to the board, and thus, the
Defendant could not invoke the dooe of equitable estoppel.

On November 27, 2012, the Court issueaater converting the Defendant’s Rule

12(b)(6) motion into a Rule 56 motion for summary judgment because both parties had
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submitted a number of exhibits not included in or referenced to the original complaint.
(November 27, 2012 Order, Dkt. No. 32, at 16—1Ihe Court found that there were genuine
issues of material fact as to whether Russdudg appointed as a dirextto VMS’s Board of
Directors. (Id. at 19-20.) In particular, the Gawsted that the parties disputed (i) whether the
2004 By-Laws or the Corporate Guidelines govethedappointment of Directors; (ii) whether
the minutes of the February 26, 2008 meetinthefBoard of Directors, which the Defendant
relied on as evidence of Russ’s appointment, warable given that they were not approved by
the Board; and (iii) whether VBIs Board of Directors needédl take any additional actions
after the completion of thReverse Merger to effectuate Rusgpointment. (1d.) In light of
these disputes of fact, th@@t found that summary judgment in favor of the Defendant based
on the application of the “insured versus insurexeption would be inapppriate. (Id. at 20.)
With respect to the Defendant’s equitabltoppel defense, the Court first noted that
“lulnder New York law, equitable estoppel remps a showing of (1) [a]n act constituting a
concealment of facts or a false misrepresentaf®)a]n intention or expectation that such acts
will be relied upon; (3) [a]ctual or construatiknowledge of the true facts by the wrongdoers;
(4) [r]eliance upon the misrepresentations whiclseauhe innocent party tthhange its position

to its substantial detriment.” (Id. at 23—-2@juoting General Elec. Capital Corp. v. Eva

Armadora, S.A., 37 F.3d 41, 45 (2d Cir. 1994)).

The Court found that there weame triable issues of fact &s the first three elements.
(Id. at 23—-25.) However, the Court found a tréaisisue of fact as te fourth element:

[A] triable issue of fact still exists as to whether the Defendant was justified or
reasonable in relying on VMS’s and $&5 representations that Russ was a
director on the Board. Specificallygaestion remains as to whether the
Defendant, as a sophisticated insufailed to properly investigate VMS’s
representations that Russ was a Diregdarticularly in that it failed to seek
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additional corporate documents frafMS verifying that Russ was duly
appointed or elected.

(Id. at 25—-26.) Accordingly, the Qad declined to grant the summgudgment in favor of the
Defendant on the ground of equita estoppel. (1d. at 26.)

On December 26, 2012, the Plaintiffs filedaanended complaint seeking a judgment (a)
“directing the Defendant to indemnify the Imeds under [the] D&O Policy”; (b) “directing the
Defendant pay the sums owed by each of the Idsurethe Plaintiffs arising from the claims,
litigation, stipulations, orders, and/or judgmenthe Underlying Action”{c) “declaring that the
Defendant is a garnishee subjextreditor enforcement rights ssthe McFeely Judgment and
as to the Gonzalez Judgment pursuant to New York CPLR Article 52”; (d) “awarding the
Plaintiffs compensatory money damages agyages of the Insureds arising from the
Defendant’s breach of its ob&gjons under the D&O Policy”; (e) “declaring the rights of the
parties under the D&O Policy and each of thaimRiffs’ rights and remedies as against the
Defendant”; (f) “declaring thahe alleged claimed basis fosdiaimer of coverage by the
Defendant . . . are inapplicable to the facts o tlase”; and (g) “the sts and disbursements of
this action.”

On December 11, 2012, the Defendant moved pursuant to Local Civil Rule 6.3 for
reconsideration of the November 27, 2012 Oflzeed on what it contended was the Court’s
misreading applicable New York law. (Dkt. No. 42.) On July 3, 2013, the Court denied the
Defendant’s motion. (Dkt. No. 50.)

Thereatfter, the parties engaged in fact aqued discovery, includingleven depositions.

Discovery closed on September 24, 2014.
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Presently before the Court is (i) a motmursuant to Fed. R. Civ. P. 56 by the Defendant
for summary judgment dismissing the amendeadgaint; and (ii) a cross motion pursuant to
Fed. R. Civ. P. 56 by the Plaintiffsrfsummary judgment on their claims.

II. DISCUSSION

A. Legal Standards

Fed. R. Civ. P. 56(a) provides that a court may grant summary judgment when the
“movant shows there is no genuine issue asya@aterial fact, and th@oving party is entitled
to judgment as a matter of law.” The moving party “always bears the initial responsibility of
informing the district court of the basis fitg motion, and identifyinghose portions of ‘the
pleadings, depositions, answers to interrogaspand admissions on file, together with the
affidavits, if any,” which it believes demonstrate #bbsence of a genuine issue of material fact.”

James River Ins. Co. v. Power Mgmt., Inc., No. 12—-CV-02706 (ADS), — F.Supp.3d ——, —

—, 2014 WL 5460548, at *4 (E.D.N.Y. Oct. 28, 20(8patt, J.) (quoting Celotex Corp. v.

Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)).
“If the movant successfully demonstrates thate is no genuine issue of material fact,
then the burden shifts to the non-movant wiast come forward with specific facts showing

that a genuine issue exists.” U.S. ex Kaller Painting Corp. v. Torcon, Inc., No. 12-CV-1061

ADS ARL, —F.Supp.3d ——, ——, 2014 WL 67692847 (E.D.N.Y. Nov. 29, 2014)
(Spatt, J.) (citation omitted).

“A fact is material if it mght affect the outcome of tisaiit under the governing law, and
an issue of fact is genuine if the evidence is shaha reasonable juppuld return a verdict for

the nonmoving party.” Reeves v. Andersbio, 11-CV-3770 SAS014 WL 7336459, at *3

(S.D.N.Y. Dec. 24, 2014) (citing Windsor v. Usiit States, 699 F.3d 169, 192 (2d Cir.2012)). In
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determining if a genuine dispute wfaterial fact exists, “theocirt must resolve all ambiguities
and draw all justifiable factual inferences in favor of the party against whom summary judgment

is sought.” Buckley v. Deloitte & ToucHdSA LLP, 888 F. Supp. 2d 404, 415 (S.D.N.Y.2012)

aff'd, 541 Fed.Appx. 62 (2d Cir. 2013) (citation omitted). However, a party “opposing summary
judgment does not show the existence of a gensgue of fact to be tried merely by making
assertions that are cdasory” or “based on speculation.” Id.itgtions omitted). In that regard,
“lw]here no rational finder ofact could find in favor othe nonmoving party because the

evidence to support its case is so slight, summealgment must be granted.” Brown v. Eli Lilly

& Co., 654 F.3d 347, 358 (2d Cir.2011) (intdrgaotation mark and citation omitted).

B. Choice of Law

Before reaching the merits of the partiestimas, the Court must first decide what law it
will apply to the Plaintiffs’ claims for declaratory relief and damages arising from the D&O
Policy and the Defendant’s eitpble estoppel defense.

“Federal courts sitting in dersity look to the choice-of-lavules of the forum state.”

Int'l Bus. Machines Corp. v. Liberty Mut. Ins. Co., 363 F.3d 137, 143 (2d Cir. 2004). “Under the

law of New York, the forum state, the first stepa choice of law analysis is to determine
whether an actual conflict exists between the lafathe jurisdictions involved.” Forest Park

Pictures v. Universal Television Networkcln683 F.3d 424, 433 (2d (2012) (citing In re

Allstate Ins. Co. (Stoka), 81 N.Y.2d 219, 223, 597 N.Y.S.2d 904, 905, 613 N.E.2d 936, 937

(1993)). “In the absence of substantive differe, however, a New York court will dispense
with choice of law analysis; and if New Yolkw is among the relevant choices, New York

courts are free to apply it.”_Int'l Bus. Machines Corp., 363 F.3d at 143.
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In the November 27, 2012 Order, the Capplied New York law to the Plaintiffs’
claims and the Defendant’s equitable estoppErde because “both the parties concede that
there is no conflict between New York Law andWNéersey law on the issues presently before
the Court.” (The Novembet7, 2012 Order at 17.)

As is made clear below, with respect to aintiffs’ claims, the central question at issue
is whether Russ was “duly appointed or &et under VMS'’s by-lavs and articles of
incorporation. The parties agrémat the Court should apply Nevada law, not New York law, to
resolve that issue because VMS is a Nexamtporation and the question of whether Russ’s
appointment was proper implicateg thnternal affairs doctrine.”

The “internal affairs doctrine” *“recognizelat only one [s]|ta& should have the
authority to regulate a corporation’s interrféhias — matters peculiar to the relationships
among or between the corporation and its cuiwéfiders, directors and shareholders — because

otherwise, a corporation coube faced with conflicting demands In re Norstan Apparel

Shops, Inc., 367 B.R. 68, 81 (Bankr. E.D.N2007) (quoting Roselink Investors, L.L.C. v.

Shenkman, 386 F.Supp.2d 209, 225 (S.D.N.Y. P08ée also KDW Restructuring &

Liguidation Servs. LLC, 874 F. Supp. 2d221 (quoting Edgar v. MITE Corp., 457 U.S. 624,

645, 102 S.Ct. 2629, 73 L.Ed.2d 269 (1982)). Adistidew York courts decide questions

relating to corporate internatfairs ‘in accordance with the lawaf the place of incorporation.

KDW Restructuring & Liguidlation Servs. LLC v. Greenfield, 874 F. Supp. 2d 213, 221

(S.D.N.Y. 2012) (quoting Scottish Air Intliac. v. British Caledonian, 81 F.3d 1224, 1234 (2d

Cir. 1996); see also Hilton Head Holdingy. v. Peck, No. 11 CIV. 7768 (KBF), 2012 WL

613729, at *6 (S.D.N.Y. Feb. 23, 2012) (“Under the Nk choice of law rules, the internal

affairs of a corporation are governed by ldne of the state of incorporation.”).
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As VMS is a Nevada corporation and bptrties agree that Nevada law governs the
issue, the Court will apply Nevada lawdetermine whether Russ was “duly appointed or
elected.” (See the Def.’s Mem. of Lawlat; the PIs.” Reply Menof Law at 7.)

With respect to the Defendants’ equitablepptl defense, both feas continue to rely
on New York law. Moreover, the Court sees no conflict between New York and Nevada law as

to the elements of equitable estoppel. Carapgn re Harrison Living Trust, 121 Nev. 217, 223,

112 P.3d 1058, 1062 (Nev. 2005) (“[T]he four elementsguiitable estoppell) the party to be
estopped must be apprised of the true fac)h€anust intend that siconduct shall be acted
upon, or must so act that the party asserting estd@s the right to believe it was so intended,;
(3) the party asserting the estopprist be ignorant of the trueasgt of facts; (4) he must have

relied to his detriment on the conduct of the p&wtbe estopped.”with Gen. Elec. Capital

Corp. v. Armadora, S.A., 37 F.3d 41, 45 (2d @€B94) (“Under New York law, equitable

estoppel requires a showing of (1) An amhstituting a concealment facts or a false
misrepresentation; (2) An intention or expectatioat such acts will be relied upon; (3) Actual
or constructive knowledge of the trigets by the wrongdoers; (4) Reliance upon the
misrepresentations which causes the innoceny pathange its posdn to its substantial
detriment.”) (citation omitted).

As such, the Court will apply New Yotaw to the Defendant’s equitable estoppel
defense and Nevada law to quastof whether Russ was “duglected or appointed” to the
VMS Board of Directors.

C. As to the Insured Versus Insured Exemption

Section 3(F) of the D&O Policy states, “Thesurer shall not bkable to make any

payment for Loss in connection with resulting from any Claim... by, on behalf of, or at the
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direction of any of the Insureds[.]”_(Id. at §3((alterations omitted).) Both parties appear to
agree that if Russ is an “Insured” under the@&olicy, his claims against the former Board of
Directors would fall under this exemptiomdatherefore, he wodlnot be entitled to
indemnification, as assige of the Directors.

The D&O Policy defines “Insureds” as theitBctors and Officers and the Company.”
(Id. at § 1I(I) (alterations omitted).) “Directorand Officers,” is, in turn, referred to as “all
persons who were, now are, or shall be duly bg elected or appointed directors[.]” (Id. at §
[1(G).) Accordingly, both parties agree thag¢ttentral question for the Court to resolve in
deciding their present motions is whether Russ*daly elected or appointed” to the Board of
Directors.

As the Court noted in the November 27, 2@r@&er, courts have found a person to be
“duly elected or appointed” to a board of directors if “the procedwyeshich he was elected
were conducted in a due manner, time, andegegr (The November 27, 2012 Order at 19)

(quoting_Julio & Sons Co. v. Travelers<& Sur. Co. of Am., 684 F. Supp. 2d 330, 337

(S.D.N.Y. 2010)); see also Sphinx Int'l, Inc. v. Nat'l| Union Fire Ins. Co. of Pittsburgh, Pa., 412

F.3d 1224, 1229 (11th Cir. 2005) (“[T]he plain meanifi¢gduly’ clearly indicates that Taylor
was a ‘duly’ elected officer and director becaitisg undisputed that the procedures by which he
was elected were conducted in a cuenner, time, and degree.”).

Here, Russ was allegedly appointed based effidlfowing sequence of events. First, on
January 31, 2008, VMS entered into a binding Letféntent (“LOI") with IDS, pursuant to
which “[tlhe management of VMS” agreed“faresent Jay Edmond Russ to the Nominating
Committee of the Board of Diremts of VMS with the full endorsement of the management for

selection as a new member of such board.fo(ikey Decl., Ex. 4.) &ond, during a meeting of
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the Board of Directors on February 26, 20084r. Russ left the room, and after further
discussion, upon motion duly made and secondedtiard approved . . . appointing Mr. Russ
to the Board if the [IDS] transaction was contete” (Kronley Decl., Ex. 26, at 3.) Third, the
IDS transaction was completed on April 2, 20@&n both parties signed the final asset
purchase agreement, at which point the Defehdsserts Russ became a member of the Board
of Directors.

However, the Plaintiffs assert that$8(s appointment was improper under the 2004 By-
laws. (The PIs.” Mem. of Law at 16-18.)

Courts construe by-laws as contracts betweearporation’s shareholders and therefore

apply the rules of contract interpretation itenpreting them. See, e.&tewart v. Am. Ass'n of

Physician Specialists, No. 5:13-CV-01670 (ORW®014 WL 2197795, at *4 (C.D. Cal. May 27,

2014) (*Formal bylaws of a corporation are dousd as a contractuagreement between the
organization and its members because the emglueiationship between the corporation and its
members demonstrates an implied agreemeatltparties to abide by the bylaws.”); Airgas,

Inc. v. Air Products & Chemicals, Inc., 8 A.3d 1182, 1188 (Del. 2010) (“Corporate charters and

bylaws are contracts among a corporation's sladdlers; therefore, ouunles of contract

interpretation apply.”) (quatig Centaur Partners, 1V v. Nat'l Intergroup, Inc., 582 A.2d 923, 928

(Del. 1990));_Sassano v. CIBC World Metk Corp., 948 A.2d 453, 462 (Del. Ch. 2008)

(“Corporate charters and by-laws are cort8a@among the sharehotdeof a corporation.
Therefore, the rules that govern the interpreteof statutes, contess, and other written
instruments apply to the interpretation offmanate charters and bylaWs(internal quotation
marks and citations omitted). As such, treu@ will look to Nevadaules of contract

interpretation to interpret the 2004 By-laws.
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Under Nevada law, “in the absence of ambiguity or othetutd complexities,’ contract
interpretation presents a question of laattthe district counnay decide on summary

judgment[.]” Galardi v. Naples Polarisl.C, 129 Nev. Adv. Op. 33, 301 P.3d 364, 366 (Nev.

2013) (quoting Ellison v. Cal. State Auto. Ass’n, 106 Nev. 601, 603, 797 P.2d 975, 977 (Nev.

1990)). However, “[w]here the meaning of@tract is ambiguous and resort to extrinsic
evidence is required to ascerténe intention of the parties, sunary judgment is inappropriate

in the face of contradictory or conflicting eetace.” Margrave v. Dermody Properties, Inc., 110

Nev. 824, 827, 878 P.2d 291, 293 (Nev. 1994) (citindliMu. Nevada National Bank, 98 Neuv.

510, 513, 654 P.2d 533, 536 (Nev. 1982)).
The initial determination of whether a catt is ambiguous is@uestion of law for a

court to decide._Anvui, LLC v. G.IDragon, LLC, 123 Nev. 212, 215, 163 P.3d 405, 407 (Nev.

2007) (quoting May v. Anderson, 121 Nev. 668, 672, 119 P.3d 1254, 1257 (Nev. 2005)). “A

contract is ambiguous if its terms may reasondbl interpreted in more than one way][.]
Galardi, 129 Nev. Adv. Op. 33, 301 P.3d 3 at 366 (quoting Anvui, LLC, 123 Nev. 212, 215, 163
P.3d at 407). However, “ambiguity does not asiseply because the parties disagree on how to

interpret their contract.”_Id. (quoting aan v. Petricciani, 70 Nev. 427, 430-32, 272 P.2d 492,

493-94 (1954)). Rather, “an ambiguous contra@risagreement obscure in meaning, through

indefiniteness of expression, loaving a double meaning.” _ldquoting Hampton v. Ford Motor

Co., 561 F.3d 709, 714 (7th Cir. 2009)).

Section 2.6 of the 2004 By-lawsatds, “the vote of a majoriyf the directors present at
a meeting at which a quorum is present dalihe act of the Board unless Articles of
Incorporation or these by-lawsahrequire a vote of a greateumber.” (Kronley Decl., Ex. 17,

ath.)

27



Section 2.1 of the 2004 By-laws states, “theloof Directors shall consist of one or
members, the number thereof to be determined from time to time by the Board.” (Kronley Decl.,
Ex. 17, atp. 4.)

Interpretedogetherthese provisions plainlgive the Board of Directors the authority
increase the number of Datrs by a majority vote.

Section 2.6, the provision at thenter of this dispute, staiédnless otherwise provided
in the Articles of Incorporation or in theseldys, vacancies and newly-created directorship
resulting from any increase in the authorizethbar of directors may be filled by a majority of
the directors then in office, lbugh less than quorum, or by the s@maining director.” (Id. at
p. 4.)

The Plaintiff interprets #hlanguage, “newly-created éatorship resulting from any
increase in the authorized nuenhof directors,” to imply that the Board must first vote to
increase the Board of Directdssfore it can vote to appoint amenember to the Board. (The
Pls.” Mem. of Law at 17.) The Plaintiff thgmints to the minutes from the February 26, 2008
meeting, which state that “Mr. Russ left tto®m, and after further discussion, upon motion duly
made and seconded, the Board approvedppaiating Mr. Russ to the Board if the [IDS]
transaction was completed.” @rley Decl., Ex. 26, at 3.) Sintlere is no indiation that the
Board of Directors voted to increase the nundfddirectors, the Plaiiff argues that Russ’s
appointment was invalid, and he was not Ydellected or appointed” to the VMS Board.

On the other hand, the Defendant interpretdi&e 2.6 broadly to authorize the Board of
Directors to appoint a medirector without first voting tancrease the number of Directors on

the Board. (The Def.’s Mem. of Law at 17.)
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The Court finds both interpretations of the plEinguage of Section 2.6 to be plausible.
On the one hand, were the Court to read Se@tiémas broadly as the Defendant does, then the
Directors could appoint new dgtors at any time even if there was no vacancy on the Board of
Directors. Such a reading would likely rentlez provision limiting the appointment authority
conferred by Section 2.6 to “vacancies andlgecreated directorship resulting from any
increase in the authorized numinédirectors” to be superfluousrhis is a result that Nevada

courts seek to avoid. See Nev. Dep’'t oftSov. York Claims Servs., 131 Nev. Adv. Op. 25

(2015) (“In conducting a plainfguage reading, we avoid amterpretation that renders

language meaningless or superfluous.”) tqupIn re George J., Nev. , , 279 P.3d

187, 190 (Nev. 2012)); Musser v. Bank of Am., 114 Nev. 945, 950, 964 P.2d 51, 54 (Nev. 1998)

(“This interpretation contradictie principle discussed aboveatltontracts shodlbe construed

S0 as to avoid rendering portions of them supetfs.”) (citing_Taylor vState Farm Mut. Auto.

Ins. Co., 175 Ariz. 148, 854 P.2d 1134, 1144, n. 9 (Nev. 1993)).

However, on the other hand, Section 2.6 dussexplicitly requie the Board of
Directors to conduct a separatate to increase Board meats prior to appointing a new
member. While the Defendant’s inter@at®on is broad, the Court may not rewmt@rovision

that appears to be at leastjuably ambiguous on its face. See Gary G. Day Constr. Co. v.

Clarendon Am. Ins. Co., 459 F. Supp. 2d 1039, {3Nev. 2006) (“[A] court will neither

rewrite an otherwise unambiguous contract pioxigior struggle to find ambiguity where none

exists.”) (quoting United Nat'l Ins. Cw. Frontier Ins. Co., 120 Nev. 678, 684, 99 P.3d 1153,

1156 (Nev. 2004)).
Given that both interpretations of Section &gpear to be plausible, the Court finds the

provision to be ambiguous as a matter of ldywnder these circumstances, summary judgment
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for either party is improper. See Margeav. Dermody Properties, Inc., 110 Nev. 824, 827, 878

P.2d 291, 293 (Nev. 1994) (“Where the meaning of a contract is ambiguous and resort to
extrinsic evidence is required &scertain the intention of tiparties, summary judgment is
inappropriate in the face of contradictory or conflicting evidence.”).

Generally, in summary judgment proceedigsprt to extrinsic adence to discern the
intent of the parties is improper once the court has deterrthaethe plain meaning of a

provision is ambiguous. SeedBenson v. State, Dep't @fildlife, 110 Nev. 934, 937, 877 P.2d

1059, 1061 (Nev. 1994) (“If there is an ambigugguiring extrinsic evidence to discern the
parties' intent, summary judgment is improf)erHowever, the Court notes that even if
consideration of such evidence was appropriateextrinsic evidence submitted by the parties
in support of their present motions does natify the meaning of &tion 2.6, nor determine
whether it authorized Russ’s appointment.

The Plaintiffs submit the following evidentesupport of their motion: (a) the opinion of
Barrier, their proposed expert;)(ine Corporate Governance Guides; and (c) the minutes of a
July 30, 2007 meeting of the Boardifectors. (Id. at 2, 12-14, 16-17.)

First, the Court does not findeheport filed by Barrier to bgersuasive or admissible.
“On a summary judgment motion, the district dqanoperly considers onlgvidence that would

be admissible at trial.”_Nora Beverages;.m. Perrier Grp. of Am., Inc., 164 F.3d 736, 746 (2d

Cir. 1998). Thus, it is proper for@lCourt to rule on thadmissibility of an expert report at the

summary judgment stage. See Raskin v. Wyatt Co., 125 F.3d 55, 66 (2d Cir. 1997) (“The court

performs the same role at the summary judgrpbase as at trial; an expert's report is not a

talisman against summary judgment.”).
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Pursuant to Federal Rule of Evidence (“FedERd.”) 702, “the district court must make
several determinations before allowing expestiteony: (1) whether theimess is qualified to
be an expert; (2) whether the opinion isd@dupon reliable data and methodology; and (3)

whether the expert’s testimony on a particular isgilleassist the trier ofact.” Bee v. Novartis

Pharm. Corp., 18 F. Supp. 3d 268, 300 (E.D.N.Y. 2(8eh;also Nimely v. City of New York,

414 F.3d 381, 397 (2d Cir. 2005) (“Even after detemmgrthat a witness is ‘qualified as an
expert’ to testify as to a patilar matter, Fed. R. Evid. 702nd that the opinion is based upon
reliable data and methodology, IR¥02 requires the distt court to make a third inquiry:
whether the expert's testimony (as to a partioulaiter) will ‘assist thérier of fact.”)

In addition, proffered expertd@mony is subject to Fed. R. Evid. 403, and thus, ““may be
excluded if its probative value substantially outweighed hige danger of unfair prejudice,
confusion of the issues, or misleading thg juMNimely, 414 F.3d at 397 (quoting Fed. R. Evid.
403.)

With respect to the third famt — whether the expert’s testimony will assist the trier of
fact — the Second Circuit has stated:

We have consistently held, in that resf that expert testimony that ‘usurp[s]

either the role of the trigldge in instructing the jurgs to the applicable law or

the role of the jury in ggying that law to the factgefore it,’ . . . by definition

does not ‘aid the jury in makg a decision”; rather, iindertakes to tell the jury
what result to reach,” and thus ‘attempts to substitute the expert's judgment for the

jury's[]
Id. at 397;_see also United States v. Fatigje?23 F.3d 102, 121 (2d Cir. 2000) (“In evaluating

the admissibility of expert tastony, this Court requires the exsion of testimony [that] states

a legal conclusion.”) (quoting United StateDuncan, 42 F.3d 97, 101 (2d Cir. 1994)); United

States v. Bilzerian, 926 F.2d 1285, 129d Cir. 1991) (“As a generalle an expert’s testimony

on issues of law is inadmissable.”).
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Here, Barrier's qualifications are basedhis experience currently practicing as an
attorney in the “business and finance praagicip in Las Vegas” and his prior experience
working as in-house counsel for several corporatighsvine Decl., Ex. St 1.) In the report,
based on his reading of “persuasive case lawmfi®&aconcludes that a garate vote is required
to increase the number of directors prior to apjpagna new member to the Board of Directors.
(Id. at 13, 15.) This is clearlylegal conclusion, which the Secddulcuit has repeatedly held to

invade the province of the court. Seetgd States v. Bilzerian, 926 F.2d 1285, 1294 (2d Cir.

1991) (“[A]n expert’s legal opinion on the meagiof certain contract terms was outside the
witness’ area of expertise andsvaso an invasion of the cour#iathority to instruct the jury on

the applicable law.”) (citig Marx & Co., Inc. v. Diners' Club, Inc., 550 F.2d 505, 510-11 (2d

Cir. 1977));_United States v. Scop, 846 F.2d 139 (2d Cir.) on reh’'g, 856 F.2d 5 (2d Cir.

1988) (“Rule 704 was not intended to allow experts to offer opinions embodying legal

conclusions.”); Jones v. Midland Fundi LLC, 616 F. Supp. 2d 224, 228 (D. Conn. 2009)

(“Because Newburger’s opinion contains legahclusions that impermissibly invade the
province of the court, it may not be coresied in determining liability [on summary
judgment].”).

Second, the Plaintiffs assert that VMS “fixede number of Directors as “five members
as a distinct corporate policy preference wkidfS created a corporate governance committee
and adopted the Corporate Governance Gnige” (The Pls.Mem. of Law at 13-14.)

However, the introduction to the Corpor&aidelines states that the document was
created by the “Nominating and Corporat@v&rnance Committee . . . . of the Board of
Directors is “intended to senas a flexible framework within which the Board may conduct its

business and not as a set of legally binding alibgs.” (Levine Decl., Ex. U, at 1.)
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It further states:

The number of directors is currentlxdid, pursuant to the Company’s Code of
Regulations, at five. Therdictors believe that fivenembers is an appropriate
size for the Company’s Board, but this will be reviewed and modified by the
Board periodically to ensure that thed®d can efficiently discharge its fiduciary
duties and regulatory responsibilities.

(Id.) (emphasis added). In othgords, although the Corporate i@elines describe the number
of Board members as “fixed,” they expresgive the Board the authority to “review[] and
modify[]” the number. Therefey, the plain language of the Corporate Governance Guidelines
does not, as the Plaintiff contends, permanentlyhie number of Board of Directors at five, nor
do they limit the authority of the Board Directors to appotmnew directors.

Finally, the Plaintiffs relyon the minutes from a July 3007 meeting of the Board of
Directors. (The Pls.” Mem. of Laat 12—13.) According to the minutes,

Mr. Gonzalez proposed that each afliert Moe and Martin McFeeley be

appointed to the Company’s Boardifectors. Upon motion duly made and

seconded, [the] Board expanded the Boarfilveo(5) directors and approved the

appointment of each of Robert MoedaMartin McFeeley to the Board.
(Levine Decl., Ex. T, at 2.)

The Plaintiffs assert that the minutes @ fhuly 30, 2007 establish“distinct course of
conduct” that clarifies the inteof the Board to require the Boatw vote to expand the Board of
Directors prior to voting to appaiing a new member to the Board. (The Pls.” Mem. of Law at
13.) However, the minutes themselves refer to one “motion,” not two. Thus, it is unclear
whether the Board of Directorsddactually conduct two separatetes, as the Plaintiffs contend
they were required to do, or whether tloeyducted one vote to expand and appoint new
members, as the Defendant contetindsy were required to do.

The Defendant relies primarily on its interiatgon of the plain language of the Section

2.6 and does not offer extrinsic evidence. dadf it makes a legal argument that under Nevada
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law, corporations are only requireal“substantially comply” with Neada law. As such, even if
the Board was required to conduct a vote to edpghe Board of Directors prior to appointing
Russ, the Defendant appears to contend thatastmiture should be excused under a “substantial
compliance” standard. (The DefRéem. of Law at 15.)

However, the cases cited by the Defenalmhot support his assertion that Nevada
courts apply a “substantial compliance” standard to the election and appointment of directors.

For example, the Defendant relies_on Redbec'y of State, 120 Nev. 75, 81, 85 P.3d 797, 800

(Nev. 2004). There, the issue was whether tloeeary of State of Nevada had discretion to
accept an application for the revivd a corporation’s charter thdtd not properly list the names
of its directors._Id. at 81, 85 P.3d at 800. €hart concluded that tHeecretary of State had
“the discretion to acceppalications that substantially comphjth NRS 78.730.”_Id. The court
did not, as the Defendant contisnaddress the interpretationeo€orporation’s by-laws, nor
indicate a willingness to apptihe substantial compliance stardianore broadly to corporate
governance issues.

Similarly, in Smith v. Kisorin USA, Inc., Nev. Adv. Op. 37, 254 P.3d 636, 637 (Nev.

2011), the issue was whether Nevada Revi&tatlite 8 92A.410(2) requires a corporation
seeking to merge with anotherrporation to provideotice to all stockholds, or only those
with dissenters’ rights. Theoart held that such expandedine was not required based on its
interpretation of the statute. Id. at 1%@v. Adv. Op. 37, 254 P.3d at 640. The court did not
refer to “substantial compliance,” nor to irgesting a corporation’s by-laws. Based on these
cases, the Court cannot concluds the Defendant contentisat a substantial compliance

standard applies.
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In light of the ambiguity irthe language of Section 2.6 andhe evidence offered by the
parties as to what procedutbe 2004 By-laws required for tla@pointment of new directors,
the Court finds summary judgment to be inappaip for either party on the issue of whether
the “insured versus insured” ext¢igm bars the Plaintiffs’ claims.

D. As to the 2006 By-laws

The Court notes that the Defentlalso argues that there igliapute of fact as to whether
VMS adopted the 2006 By-laws, as opposed ¢o2b04 By-laws discussed above. On July 17,
2007, following the creation of VMS through thedeeve Merger, Barinov, the Secretary of
VMS, signed a document certifying that it wattaching “true and correct” copy of VMS'’s by-
laws. (Kronley Decl., Ex. 17.) The by-laws attaedlio the Secretary’s @#dicate were the 2004
By-laws, which had been adopted by Wildore gredecessor corpomati to VMS. (1d.)

The Defendant does not dige that Barinov attachéflildon’s 2004 By-laws to the
Secretary’s Certificate on July 17, 2007. Howeitaappears to assertahthe attachment could
have been in error because Wildon, VMS'’s predecessor, had adopted the 2006 By-laws more
recently. (The Def.’s Mem. of Law at 15-16.)

However, the Defendant offers no evidencedntradict Barinov’s certification of the
2004 By-laws as the “true and correct” by-laws/®dS. Nor does it offer evidence suggesting
that VMS intended to adopt ammg other than the 2004 By-laws following the Reverse Merger.
Under these circumstances, the Court does not fere tio be a triable issue of fact with respect
to which set of By-laws would apply. Tledore, the trial should focus solely on the
interpretation of the 2004 By-lasain resolving the question wfhether Russ was “duly elected

or appointed” to the VI8 Board of Directors.
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E. As to Equitable Estoppel

In the alternative, the Dafdant argues that Russ shob&lestopped from denying that
Russ was a director to VMS’s Bal of Directors because VMS had previously represented to
the Board and in public filings that Russ was a manmalh the Board of Directors. (The Def.’s
Mem. of Law at 20.) In respoasthe Plaintiffs assethat the Defendarfailed to properly
investigate Russ’s appointment, and thereitsreeliance on VMS'’s representations was not
justifiable. (The Pls.” Mem. of Law 24—26.)

“[E]quitable estoppel is a principle or affiamative defense that serves to stop another

party from denying a material fact.” Readdénc. v. Marine Midland Bank, 81 F.3d 295, 301 (2d
Cir. 1996). Itis “imposed by law in the interedtfairness to prevenihe enforcement of rights
which would work fraud or injustice upon thergen against whom enforcement is soughtl.]”

Id. (quoting_Nassau Trust Co. v. MontrdgSencrete Prods. Corp., 56 N.Y.2d 175, 184, 451

N.Y.S.2d 663, 436 N.E.2d 1265 (1982)).

“Under New York law, the elements of dgible estoppel are witlespect to the party
estopped: (1) conduct which amounts to a false reptason or concealménf material facts;
(2) intention that such conduct will be actgzbn by the other party; and (3) knowledge of the

real facts.”_Bild v. Weider, 567 F. App'x 49, 8d Cir. 2014) (quoting In re Vebeliunas, 332

F.3d 85, 93-94 (2d Cir. 2003)J.he party asserting estoppelin this case, the Defendant —
“must show with respect to himself: (1) lackkofowledge of the true facts; (2) reliance upon the

conduct of the party estopped; and (3) a prejatihange in his position[.]”_Smith v. Smith,

830 F.2d 11, 12 (2d Cir. 1987) (quoting Airco Alldps., Airco Inc. v. Niagara Mohawk Power

Corp., 76 A.D.2d 68, 81-82, 430 N.Y.S.2d 179 (1980)).
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In the November 27, 2012 Order, the Coatirfd that the Defendant had established the
elements of estoppel with respect to the Rifaiir- namely, that there was no dispute that: (i)
“VMS represented to the Defendant inRRenewal Application, public filings and
correspondence with the Defendant that Russawdirector on VMS'’s Board and, thus, an
insured”; (ii) “there was anx@ectation that the acts of negresentation would be relied upon”;
and (iii) VMS had “actual oranstructive knowledge” as to wther Russ had been properly
appointed to the VMS Board of Direcsor (The November 27, 2012 Order at 24-25.)

The Court further recognized that there waslispute that the Defdant was prejudiced
by the representations of VMS. (ld. at 25.) Hoerethe Court found thai triable issue of fact
existed “as to whether the Defendant, as a sopaist insurer, failetb properly investigate
VMS'’s representations that Russ was a Directatjqudarly in that it failed to seek additional
corporate documents from VMS verifying that Ru&s duly appointed or eleszl.” (Id. at 26.)

In its renewed motion for summary judgmehe Defendant asserts that the evidence
obtained during discovery tablishes that there i genuine issue of matakifact as to whether
the Defendant reasonably relied on the reptesens by VMS that Russ was appointed to the
Board of Directors. (The Dés Mem. of Law 20-24.)

In particular, the Defendant relies on pa# filed by Dan Bailey (“Bailey”), a proposed
expert in the area of D&O insuree and other professional lidtylinsurance and other related
matters. (Kronley Decl., Ex. 55.) Basedlos experience handling “well in excess of 1,000
D&O claims,” he concluded th#te “insurance industrgractice does not reqeithe insurer to
undertake a deeper investigatibefore taking a coveragesition and relying upon that

coverage position.” _(Id. at 6—7.) Bailey furtheatstl that in his experies, “I do not recall ever
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requesting or obtaining sharehalae board resolutions or other evidence which confirmed a
person was ‘duly elected or appointededitor or officer.” (Id. at 7.)

As noted above, pursuant to Fed. R. Evid. 70 district court must make several
determinations before allowing expert testimofiy:whether the witness qualified to be an
expert; (2) whether the opinias based upon reliable data andthodology; and (3) whether the

expert’s testimony on a particulssue will assist the trier o&€t.” Bee v. Novartis Pharm.

Corp., 18 F. Supp. 3d 268, 300 (E.D.N.Y. 2014); sse Bimely v. City of New York, 414 F.3d

381, 397 (2d Cir. 2005) (“Even after determining thatitness is ‘qualifié as an expert’ to
testify as to a particular matter, Fed. RicEwv02, and that the opom is based upon reliable
data and methodology, Rule 702 requires the distaatt to make a third inquiry: whether the
expert's testimony (as to a part@umatter) will ‘assist the trier d&ct.”) In addition, proffered
expert testimony is subject to Fed. R. EVi@3, and thus, “may be excluded if its probative
value is substantially outweighed by the dangeurdéir prejudice, confusion of the issues, or
misleading the jury.” Nimely, 414 F.3d 807 (quoting Fed. R. Evid. 403).

“[T]he proponent of expert testimony hag thurden of establishing by a preponderance
of the evidence that the admissibility requirersesftRule 702 are satisfied [.]”_ 523 IP LLC v.

CureMD.Com, 48 F. Supp. 3d 600, 642 (S.D.N.Y. 2qQadpting United States v. Williams, 506

F.3d 151, 160 (2d Cir. 2007) (aléions in original).

With respect to the first element — the Gfizations of the puported expert — the
witness may be qualified based on “knowledge, skill, experience, training, or education.” Fed.
R. Evid. 702. “[A]ny one of these five forms gfialificationswill satisfy the rule[.] _Tiffany

(NJ) Inc. v. eBay, Inc., 576 F. Supp. 2d 457, 45®(8.Y. 2007);_see also Weinstein's Federal

Evidence § 702.04[1][c] (2d ed. 2006) (“A witness qualify as an expert on the basis of
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knowledge, skill, experience, training, or eduzatiThus, any one or more of these bases should
be sufficient to qualify a withess as an exgg(internal citationsand footnotes omitted).

Here, the record reflects that Bailey loa®r thirty years oéxperience representing
clients with respect to D&O claims, has handieare than 1,000 claims relating to professional
liability coverage, and has drafted many of E&O policies in the market today. (Kronley
Decl., Ex. 55, at 1.) Based on tleisperience, Bailey islearly qualified to testify as an expert
regarding the industry customsingurance companies in investitng claims._See Tiffany (NJ)
Inc, 576 F. Supp. 2d at 458 (finding an expert guaalified because “[tlhe record shows that Mr.
Mantis has taken courses in statistical samghngugh work and various seminars, that he has
performed statistical sampling nundreds of surveys throughds career, and that he has
extensive practical experience in gstatistics in litigation.”).

Courts have often found thatmerts who testify as to andustry custom based on their
experience in an industry satisfy the secortnheint — reliability — and the third element —

whether the opinion will ssist the trier of fact. Seege Ling Nan Zheng v. Liberty Appatrel

Co., 556 F. Supp. 2d 284, 292 (S.D.N.Y. 2008) (“Dr. Gnextd is qualified as an expert on the
topic of labor practices in the garment indydtased on his extensive publications on this
subject, his educational background, and his odeupaas outlined in his curriculum vitae . . . .
In addition, his opinions are based reliable historical data. fally, his testimony is likely to
assist the trier of fact irsaessing ‘industry custom and bistal practice’ in the garment

industry.”); King v. Brandtjen & Kluge, In¢cNo. 94-CV-411C(M), 2001 WL 1804345, at *8

(W.D.N.Y. June 20, 2001) (“Schustopinions regarding industoustom and practice from the
relevant time period are based in objectivedaatd have traceable analytical bases in those

facts. If Kluge does not agree with Schutitclusions, it is free to cross-examine him
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vigorously regarding the limitatiorsf his experience in the indg and his interpretations of
the sources he used.”).

The Plaintiff contends thale report by Bailey is inadssible because it reflect his
opinion as to a legal conclusion — namely, vileetthe Defendant justifiably relied on the
multiple representations by VMS and Russ thawvae a Director. (The Pls.” Mem. of Law 22—
23.) As noted above, the Plaintiise correct that experts are petmitted to testify as to legal
conclusions._Nimely, 414 F.3d at 397 (“We have iastly held, in thatespect, that expert
testimony that usurps either the rolethe trial judge in instruatig the jury as tohe applicable
law or the role of the jury in applying that lawthe facts before it, . . . by definition does not
“aid the jury in making a decision[.]”) (internal quotation marks,ratiens, and citations
omitted). However, the Court does not view Bgi$ opinions as legal conclusions. On the
contrary, he makes clear in hispext report that he is opining sswhat the industry custom is
with regard to investigating claims based os ‘imore than 30 years of experience with D&O
and other professional liability.As noted in the cases abogach testimony is plainly
admissible and stands in stark contrast ¢éotéstimony by Barrier, the Plaintiffs’ proposed
expert, who draws legal conclusions fromi@ading of “case law” and the 2004 By-laws.
Accordingly, the Court finds the report by Bajlto be admissible at the summary judgment
stage.

The Defendant argues thatdtentitled to summary judgment based on the expert report
of Bailey, which the Plaintiff has not refutedhdathe multiple representations made by VMS and
Russ, himself, to the Defendant and in public filitigegst Russ was a Director. (The Def.’s Mem.

of Law at 23.) The Court finds the evidence submitted by the Defendant to be perandsive
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potentially dispositive. As such, the Codenies the Plaintiffs’ cross-motion for summary
judgment on the issue ofjeitable estoppel.

However, the Court finds summarydigment in favor of the Defendatiotbe
inappropriate because the Defendant relieagmily on Bailey’s expert testimony to prove
justifiable reliance. To decidéis issue based on Bailey’s iesbny would require the Court to

make a credibility determination, which is improper on a summary judgment motion. See, e.g.,

Bee v. Novartis Pharm. Corp., 18 F. Supp. 3d 368,(E.D.N.Y. 2014) (“[T]he Court must step

aside to allow the jury to perform its appropriede, which at this point, will require a probing
of the facts and a weighing ofetlexpert’s credibility to detenine whether Novartis’s drugs

were a substantial factor ingohtiff's subsequent ONJ developnt.”); Troy v. Unum Life Ins.

Co. of Am., No. 03 CIV. 9976CSH), 2006 WL 846355, at 11(S.D.N.Y. Mar. 31, 2006)
(“Both elements are questions of fact tbahnot be resolved wibut the Court's making a
credibility determination as to the expert apims present in the record. Such a credibility
determination cannot be made on a motion for sampudgment[.]”). Accordingly, the Court
also denies the motion by the Defendant fonsuary judgment on the issue of justifiable
reliance.

The Court notes that the only triable issuth respect to the Defendant’s equitable
estoppel defense is the issugustifiable reliance. As noted in the November 27, 2012 Order,
the other elements of equitable estoppel fergady been established by the Defendant.

[ll. CONCLUSIONS

For the foregoing reasons, the Court denies the Defendant’s motion for summary

judgment dismissing the amended complant the Plaintiffs’ cross-motion for summary

judgment as to their claims.
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The Court notes that at the trial, the isswédkbe limited to: (i) whether Russ was “duly
elected or appointed” to the VIBoard of Directors in compliance with the 2004 By-laws, and
thus, exempt from indemnification under thestired versus insured” exemption of the D&O
Policy; and (ii) with respedb the Defendant’s equitabletegpel defense, whether the
Defendant justifiably relied on the represdions made by VMS and Russ regarding his
appointment.

The parties are directed to figthin seven days of the dadé this Order a proposed joint

pre-trial order for approval by Unitedeés Magistrate Judge Gary R. Brown.

SO ORDERED.
Dated: Central Islip, New York
June 23, 2015

Arilslr D. Spatt
ARTHUR D. SPATT
United States District Judge
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