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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X
KATHIE SINISGALLO, STEVE
TSILIMPARIS,
Plaintiffs, MEMORANDUM OF
DECISION AND ORDER
-against- 12-CV-1733(ADS)(AKT)

TOWN OF ISLIP HOUSING AUTHORITY,
RICHARD WANKEL, in his capacity as
Executive Director of The Town of Islip
Housing Authority, PAUL E. LEVITT, in his
capacity as Hearing Officer,

Defendants.

APPEARANCES:

Nassau/Suffolk Law Services Committee Inc.
Attorneys for the plaintiffs

1757 Veterans Highway, Suite 50

Islandia, NY 11749

By: Darlene Rosch, Esq., Of Counsel
William R. Garbarino, Esq.

Attorneys for the Town of 1slip Housing Authority and Richard Wankel
40 Main Street

P.O. Box 717

Sayville, New York 11782

SPATT, District Judge.

The Plaintiffs, Kathie Sinisgallo (“Sinisgjo”) and Steve Tsilimparis (“Tsilimparis”)
bring this action against the Defendants Ta#islip Housing Authaty (“IHA”), Richard
Wankel, and Paul E. Levitt, alleging that thefendants terminated their tenancy in public
housing in violation of theiranstitutional due proas rights; United States Housing Act, 42

U.S.C § 1437d(k); Section 504 of the Rehalitita Act of 1973 (the “Rehabilitation Act”), 29

U.S.C. § 794, the Fair Housing Act of 1968, as amended by the Fair Housing Amendments Act
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(the “FHA"), 42 U.S.C. § 3601 et se@nd Title Il of the Americasmwith Disabilities Act of

1990 (the “ADA"), 42 U.S.C. 8§ 12131 et seRresently before the Caus the Plaintiffs’ motion

for a preliminary injunction. For the reasons setfdtlow, the Plaintiffs’ motion is granted.
. BACKGROUND

The defendant Town of Islip Housing Autltgris a municipal housing authority, created
in accordance with the provisions of the New York State Public Housing Law. The IHA is
categorized as a public hongiauthority (“PHA”) under the Uted States Department of
Housing and Urban Development (*HUD”) regutats. Pursuant to HUD regulations, the IHA
maintains a public housing program (“the Reog”), through which it provides housing for
eligible families, including low income families and families with elderly and disabled
individuals. The defendant Riald Wankel is the Executive Directin charge of the Program
for the IHA.

On June 10, 2010, the plaintiffs, Kathie Siraibg and Steve Tsilimparis, entered into a
lease for public housing provided by the IHA located at 81 Mill Pond Lane, Bay Shore, New
York. On the lease, Sinisgallo is identifiedtlhs “tenant” and Tsilimparis is identified as a “co-
tenant”. Both Sinisgallo and Tsilimparis asgb#t they are mentallgisabled individuals.
Sinisgallo contends that she suffers from paia schizophrenia; receivesychiatric treatment
for her illness from the Hands Across Long teldPersonal Recovery Program; and that her
income consists of Social Security Disd@iilnsurance (“SSDI”) payments because she is
permanently disabled. According to Tsilimpalhis, suffers from bipolar disorder; receives
psychiatric care for his illness from the Fanfilgrvice League’s South Shore Family Center
Clinic; and his income consists of Supplementdity Income (“SSI”) payments because he is

permanently disabled. Although not married, theirRiffs have been engaged in a romantic



relationship for more than thirty years and hiwed together continuously for that period. The
Plaintiffs described their relatnship as one that is “[s]imil&o a spousal relationship”.
(Compl., 1 3.)

On or about May 23, 2011, Sinisgallo submitted a complaint to defendant Richard
Wankel’s office, stating that heeighboring tenant, Michael Collins, shot the Plaintiffs’ pet cat
with his BB gun and injured theat superficially. Subsequénton May 26, 2011, Tsilimparis
confronted Collins while Collins was spraying thesgran front of the Plaintiffs’ apartment. The
culmination of this interaction resulted Tisilimparis physically striking Collins.

On July 13, 2011, Collins filed a complaint with the Suffolk County Police Department
regarding the May 26, 2011 altercation. The criminal violatios Adjourned in Contemplation
of Dismissal, pursuant to New WoCriminal Procedure Law § 170.55.

On May 27, 2011, Sinisgallo received a noficen the IHA terminating her tenancy and
participation in the Program. On June 15, 2@ifiisgallo requested anformal settlement
telephone conference toview the determination to termireaher residency. This conference
was held between Sinisgallo and Wankelthiis informal hearing, Sinisgallo was not
represented by counsel, and argued thatdmamcy should not be terminated because
Tsilimparis struck Collins in self-defense. @ngust 1, 2011, Sinisgallo received a Summary
Decision and termination notice, which stateat tihe IHA had determined to continue the
eviction process. (Compl., Ex. B.) Consisteith IHA procedures, Sinisgallo made a written
request for a formal administraginearing, which was granted.

The administrative hearing toview the termination of thBlaintiff's tenancy was held

over two sessions on December 20, 2011 and January 9, 2012. These proceedings were presided



over by defendant Paul E. Levitt, a private ait&y who was acting in his capacity as a the
Hearing Officer.
At the hearing, Levitt heard the testimonyGillins, Wankel, Sinisgallo, Tsilimparis,

and Lillian Barnes, a neighbor whotnessed the altercation. TRé&intiffs were represented by
counsel and had an opportunity to cross-examine witnesses, present evidence, and submit post-
hearing written briefs. At the hearing, the Plaintiffs argued that they were disabled individuals
and that Tsilimparis’s conduct was caused by his disability. In support of this contention, the
Plaintiffs submitted a letter dated Septeni@r2011 from Meredith Braddock, Licensed Master
Social Worker (“LMSW") to the Nassabuffolk Law Services, stating as follows:

Mr. Tsilimparis has been a clieat our South Shore Family Center

Clinic since 9/08. Mr. Tsilimparis is being treated for Bipolar

Disorder. On 5/27/11 Mr. Tsiliparis’ medication was adjusted

and therapy was intensified due to present symptoms. He is now

being seen for weekly individuaherapy with Licensed Master

Social Worker and monthly medication management with our

Psychiatrist. He is being treat with Symbyax, Tegretol and
Clonazepam. . ...

(Compl., Ex. C.) According to the Plaintifiduring the hearing, they requested a reasonable
accommodation based on their various disabilities, which they contend would have permitted
them to continue to participate in the Progrdmparticular, theysught a probationary period
during which a further determination could be made that the change to Tsilimparis’s medical
treatment would continue to pewt a recurrence of his violenthavior towards Collins or other
tenants.

Following the hearing, counsel for both sdribmitted written memoranda. (Compl.,
Ex. E.) The Plaintiffs’ submission primarily aeglithat the IHA’s decision to terminate their
tenancy violated the FHA because they wesaldied individuals and therefore entitled to a

reasonable accommodation. In addition to othxibits, the Plaintiffattached to their
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submission the Joint Statement of the Department of Housing and Urban Development and the
Department of Justice, Reasonable Accomrtiods Under the Fair Housing Act 14 (May 17,
2004) (*Joint Statement”). (Compl., Ex. E at Ex. A.) For its,ghdg IHA argued that it was not
required to offer a reasonablecammodation to a tenant that egga in illegal behavior, or, in
the alternative, that no reastt@accommodation existed thabwd eliminate the threat posed
by Tsilimparis to the other tenants. Finatlye Plaintiffs submitted a supplemental letter on
January 27, 2012, arguing that the empirical evidértieated that the attack was an isolated
incident insofar as, since the changes tbnipgaris’s medication, no further incident had
occurred despite continued provocation by CollifGompl., Ex. F.) In this letter submission,
the Plaintiffs reiterated theiequest for a reasonable accommnimaand that the termination of
their tenancy be rescinded pursuant to the FHA) (Id.

On March 1, 2012, Levitt issued a decisiamding that Sinisgallo had violated lease
provision paragraphs XIV(a)(7nd IX(k)(L)(1) (“the Decision”). (Compl., Ex. D.) In the
Decision, after summarizing the testimony, Levidtst that, based on “the evidence presented
at the hearing and tlpost-hearing arguments”, he found ttateven Tsilimparis did strike
Michael Collins with his fist casing injury and bleeding to Collins’ left eye on or about May 26,
2011.” (Decision at 4.) Aa result, Levitt held:

| find that since Sinisgallo viated lease prasion paragraph

X1V (a)(7) which provides thaa lease may be terminated for
serious or repeated violations swhcriminal activity by tenant,
household member, guest or otperson under tenant’s control.
Tsilimparis struck Michael Collinwith his fist causing injury and
bleeding to Collins’ left eyand nose. This was unprovoked
activity and was not in self-defense. Tsilimparis threatened the
health, safety, and right teeaceful enjoyment of the public
housing premises by Collins, a residehthe same project. | also

find that Sinisgallo and Tsilimparis violated the “Tenant’s
Obligations”, more specifidiy, paragraph IX(k)(L)(1).



(Decision at 7.) Although Levitt scussed the credibility of the naus witnesses with respect to
the incident, absent from the Decision wag eeference to the Plaintiffs’ request for a
reasonable accommodation or thiegdtion that the termination dfeir tenancy violated the
FHA. In addition, while Levitt referenced tlegistence of the letter from Social Worker
Braddock regarding Tsilimparis’ssdibility and treatment, he dibt explain whether or to what
extent it affected his decision.

Thereatfter, the IHA commenced a summaoydover proceeding in the Fifth District
Court of Suffolk County, Index Number ISLT 12-588,enforce the eviction of the Plaintiffs
(“the eviction proceedings” or ¢éh'summary holdover proceeding”).

On April 4, 2012, the Plaintiffs commenced firesent lawsuit asserting five causes of
action as against all of the Daftants, alleging that: (1) the f2adants’ policies and practices
of denying requests for reasonable accommodatmate by persons withsbilities constitutes
discrimination against persons wilsabilities in violation othe ADA, FHA, and Rehabilitation
Act, and (2) by failing to provide a reasonagteommodation for Tsilimparis’s disability, the
Defendants’ termination of their participatiin the Program violat the FHA, ADA, and
Rehabilitation Act. In addition ghPlaintiffs assert claims foelief pursuant to 42 U.S.C. § 1983
(“Section 1983"), alleging that the Defendant4) deprived them of their Fourteenth
Amendment right to due process by failing to pdevthem with an impartial hearing officer and
(2) acted under color of law, custom or policythie administration of #ir duties to deprive the
Plaintiffs of their rights nder the ADA, FHA, Rehabilitation Act, and United States Housing
Act, 42 U.S.C. 8§ 1437d(k). The Plaintiffs filed application for a temporary restraining order

and a preliminary injunction, along witheir summons and complaint.



Because the Plaintiffs seek to have thasI€ enjoin a state court proceeding, the Court
directed the parties ®ubmit supplemental briefing addregsiwhether: (1) the Anti-Injunction
Act precluded the Court from enjong the eviction proceeding, and (2) Youngbstention
warranted the dismissal of the complaiiihereafter, on April 11, 2012, the Court held a
hearing. At the conclusion tie hearing, the IHA agreed voluntarily stay the eviction
proceeding until April 26, 2012. On April 23, 2012l request of thedirt, the IHA agreed
to an extension of the voluntary stay until May 10, 2012. Finally, on May 10, 2012, the IHA
agreed to an additional voluntary staytloé eviction proceeding until May 24, 2012. As a
practical matter, based on thdezalar of the Suffolk County slirict court, under the current
extension, the earliest date the eviction procepdould recommence would be May 31, 2012.

As set forth below, the Court finds thaither the Anti-Injunction Act, nor Younger
abstention prevent the Court from enjoining skege court eviction preeding. Furthermore,
while the Court finds that the Plaintiffs are maititled to injunctiveelief on their claims
asserted pursuant to Section 1488, Court finds that the Plaifit’ have met the requisite
standard for obtaining preliminary injunctive eflbased on their claim that the IHA violated
their rights under the FHA, ADA nal Rehabilitation Act claims (“the fed® disability claims”).

[I. DISCUSSION

A. Whether the Younger Abstention Doctrne and the Anti-Injunction Act Preclude

Preliminary Relief

The threshold issue before this Counvisether the Anti-Injuniion Act or the Younger
abstention doctrine preclude the Court fromrging the Plaintiffs the preliminary injunctive

relief they seek.



As an initial matter, the Couniotes that neither party, eithertheir written submissions
or at the hearing, addressed the impact oPthmtiffs’ claims pursuaro Section 1983 on the
Court’s Anti-Injunction Act and Youngeabstention analysis. However, because the Court
ultimately finds that the Plairits do not show a sufficient likelihood of success on the merits of
their Section 1983 claims to warrant a preliminajynction, the Court, like the parties, focuses
its analysis exclusively on the Plaintiffs’ ales under the federal disability statutes.

The federal Anti-Injunction Atcprovides that “[a] Courdf the United States may not
grant an injunction to stay proceedings in aeStaurt except as expressly authorized by Act of
Congress, or where necessary oh @i its jurisdiction, or to proteéor effectuate its judgments.”
28 U.S.C. § 2283. This Act presents an absdiateon enjoining any state court proceeding,
unless the facts of the caseng the matter within one of the three narrowly construed

exceptions._Vendo Co. v. Lektro-Vend Cos33 U.S. 623, 630, 97 S. Ct. 2881, 2887, 53 L.

Ed. 2d 1009 (1977); Mitchum v. Fostd07 U.S. 225, 228-29, 92 S. Ct. 2151, 32 L. Ed. 2d 705

(1972).

[A] federal court does not havmherent power to ignore the
limitations of § 2283 and to enjoin state court proceedings merely
because those proceedings interfeiith a protected federal right

or invade an area pre-empted by federal law, even when the
interference is unmistakably cle&ather, when a state proceeding
presents a federal issue, eveoreemption issue, the proper course
is to seek resolution of #ihissue by the state court.

Chick Kam Choo v. Exxon Corp486 U.S. 140, 149-50, 108 S. Ct. 1684, 100 L. Ed. 2d 127

(1988) (internal quotation marks and citations ordjtte‘The three excepted circumstances are
(i) the express provisions of another act of Congress authorizingasuarider; (ii) necessity in
aid of the federal court’s jurisdion and (iii) the need to proteot effectuate the federal court’s

judgments.”_Standard Microsystems Corp. v. Texas Instrumeni®li&F.2d 58, 60 (2d Cir.




1990) (citing Atl. Coast Line R.RCo. v. Bhd. of Locomotive Eng’r898 U.S. 281, 287-88, 90

S. Ct. 1739, 1743-44, 26 L. Ed. 2d 234 (1970)).

At the hearing, the Plaintiffs argued that, because they are seeking to enjoin the IHA from
prosecuting the state court action, and not the stairt action itself, g Anti-Injunction Act is
inapplicable. However, this is a distinctiorthigut a difference. As the United States Supreme

Court found in Atlantic Coast Lin¢he Anti—Injunction Act “canndbe evaded by addressing the

order to the parties or prohibitingilization of the results of @mpleted state proceeding”. Atl.

Coast Line 398 U.S. at 287, 90 S. Ct. 1739; sésoPathways, Inc. v. Dunn&29 F.3d 108, 113

(2d Cir. 2003) (citing County of Imperial v. Muno#49 U.S. 54, 58-59, 101 S. Ct. 289, 66 L.
Ed. 2d 258 (1980) for the proposition that fetlecaurt may not effectively enjoin state

proceeding by framing injunction as resttaon parties)); Studebaker Corp. v. Gittl860 F.2d

692, 696 (2d Cir. 1966) (holding thidie statutory bar set by tlati-Injunction Act cannot be

avoiding “by directing thénjunction solely to a party as distjuished from the state court”).
Thus, unless the Plaintiffs’ federal disabilityaims fit within oneof three exceptions, the

Anti-Injunction Act precludes this Court from emjong a state court evion proceeding. Allen

v. N.Y. City Hous. Auth.No. 10-CV-168, 2010 WL 1644956, at *3 (S.D.N.Y. April 20, 2010)

(“Courts in this Circuit haveepeatedly held that the Antijlmction Act bars a federal court

from enjoining state-court evictiongmeedings.”) (collecting cases); Watkins v. CeasaB8 F.
App’x 458, 459 (2d Cir. 2004) (affirmg denial of motion for pr@hinary injunction to stay a
state court eviction proceeding the grounds that the federal dist court was barred by the
Anti-Injunction Act).

Here, the parties primarily dispute whet the second exception applies, namely,

whether enjoining the eviction proceeding ig¢assary in aid of [the federal court’s]



jurisdiction.” 28 U.S.C. 8§ 2283A federal court properly acts “iaid of its jurisdiction” where
enjoining state proceedings is “necessary &v@nt a state court froso interfering with a
federal court’s consideration or disposition of aecas to seriously impahe federal court’s

flexibility and authority to decide that case.” Atl. Coast L i888 U.S. at 295, 90 S. Ct. 1739;

seealsoBess v. Spitze59 F. Supp. 2d 191, 202 (E.D.NX007) (Spatt, J.).

Courts have held that this second excepsampplicable when a plaintiff cannot present

his or her federal claims in the state court gmcproceeding. For example, in McNeill v. New

York City Housing Authority 719 F. Supp. 233, 256 (S.D.N.Y. 1989) the plaintiffs alleged that

the New York City Housing Authority’s (“NYCHAY procedures for terminating their Section 8
benefits violated their constitutional right to due process and their rights under the United States
Housing Act and federal HUD re@lons. Although the plaintiffs received their Section 8

benefits from the NYCHA, their leases werdhwprivate landlords. As a result, when the

NYCHA terminated their Section 8 benefits and thaare no longer abl® pay their rent, the

private landlords commenced eviction proceedings against the plaintiffs. The court held that the
“in aid of jurisdiction” to the Antilnjunction Act applied, reasoning that:

Unless eviction proceedings are stayed long enough to adjudicate
plaintiffs’ alleged right to retroaiste reinstatement in the Section 8
program, plaintiffs will be evicted before this case can be decided.
In this event, the Court will be unable to accord meaningful relief
to the parties. Reinstatement $ection 8 without an apartment
would be tantamount to no reliet all. Similarly, a change in
NYCHA’s Section 8 terminatiorpolicies and pactices would
mean little to plaintiffs who have already lost their apartments.
Preliminary injunctive relief thuss essential to aid this Court’s
ability to decide the claims and accord the appropriate relief.

Id. at 256. Central to the court'ationale was that the NYCHA wanot, and could not become, a
party to the state court eviction proceedingsictviwere between the private landlords and the

plaintiffs. Thus, if the eviction proceedingseaot enjoined, the court would be “unable to
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accord meaningful relief to the parties”. ;lgee alsd.attimore v. Northwest Co-op. Homes

Ass’n, No. 90-CV-49, 1990 WL 10521534, at *4 (D@ March 26, 1990) (holding that the
court was not barred from enjoining the ewatproceeding based on the second exception to the
Anti-Injunction Act because the plaintiff could “nitise her claims asdefense in the eviction

proceeding”), cfCaulder v. Durham Hous. Aui33 F.2d 998, 1002 (4th Cir. 1970) (affirming

the district court’s injunction o state court eviction proceediwhere the “plaintiff's right, if
any, to litigate the issues in at court appears more theoretiten real” and “therefore, that
the factual basis on which tovoke the prohibition of § 2283 lacking and the case is one in
which the state proceedings may be enjoined droéi* * * (the districtcourts) jurisdiction™).

By contrast, courts have fouttthat where a plaintiff “could ily preserve in state court”
as a defense the claims asserted in fedetat,che second exception to the Anti-Injunction Act
is not applicable because the “pendency ofkthee court proceedings would not meaningfully

threaten th[e] Court’s jurisdian”. Sierra v. City of New York528 F. Supp. 2d 465, 468

(S.D.N.Y. 2008); Bosch v. Lamattindlo. 08-CV-238, 2008 WL 4820247, at *7 (E.D.N.Y. Nov.

4, 2008) (holding that the Anti-Injunction Abarred the court froranjoining eviction
proceedings in the Suffolk County District Coukifth District because the court had jurisdiction
to hear the plaintiff's claims under the& Estate Settlement Procedures A&tinstrong v.

Real Estate Intern., LtdNo. 05-CV-5383, 2006 WL 354983, & (E.D.N.Y. Feb. 14, 2006)

(holding that the Anti-Injunctin Act barred the court from gmning eviction proceedings
because “claims for rescission under TILA carbbmught in state courincluding as a defense

to an eviction claim in Housing Court”); citl. Coast Ling 398 U.S. at 295, 90 S. Ct. at 1747

(“the state and federal courts hamhcurrent jurisdiction in thisdbor dispute] and neither court

was free to prevent either party from simnéausly pursuing claims both courts”).

11



Thus, if the Plaintiffs cannassert their federal disabiligfaims in the pending summary
holdover proceeding, the Court would not be ju@ed by the Anti-Injunction Act from granting
the requested inpctive relief.

In addition to the Anti-Injunction Act, the “Youngabstention doctrine creates a
separate and independent barttefederal court injurtcons of pending state court proceedings.”
Erwin Chemerinsky, Federal Jurisdicti8ril.2.1 (4th ed. 2003). “The Young®rstention rule
refers to the principle of feddism that ‘a federal court may nehjoin a pending state criminal

proceeding in the absence of special circumstances suggesting bad faith, harassment or

irreparable injury that iboth serious and immediate.”” Pathways, Inc. v. DuB28 F.3d 108,

113-14 (2d Cir. 2003) (quoting Kirschner v. Klemp?25 F.3d 227, 233 (2d Cir. 2000)).

The principles enunciated in Youndeve been expandeddiwil proceedings._See

Huffman v. Pursue, Ltd420 U.S. 592, 594, 95 S. Ct. 1200, 43 L. Ed. 2d 482 (1975). Notably,

in the “interests of comity and federalism,” the Younglestention doctrine requires federal
courts to abstain from jurigdtion “whenever federal claimsave been or could be presented in

ongoing state judicial proceedings that concern importd state interests.” Hawaii Hous. Auth.

v. Midkiff, 467 U.S. 229, 237-38, 104 S. Ct. 2321, 81 L. Ed. 2d 186 (1984) (emphasis added).

Thus, as with the second exception to the Anti-Injunction Act, Youalggtention “does not

apply when a plaintiff’'s federal claims canet presented in pending state proceedings.”

Tellock v. Davis No. 02-CV-4311, 2002 WL 31433589, at(B.D.N.Y. Oct. 31, 2002) (citing

Kirschner 225 F.3d at 233); see alsteNeill, 719 F. Supp. at 256 (holding that, because the

“pending eviction proceedings do rgive plaintiffs an adequate forum to challenge termination

of their Section 8 assistance . . . underdgkceptions to the doctrine of Youngdstention and
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the Anti-Injunction Act, the Court may stay hag court proceedings tihthe validity of the
termination of plaintiffs’ asstance can be decided.”).

Accordingly, central to the Court’s analysisder either the Andinjunction Act or the
Youngerabstention doctrine is whether the Plaintiffs aarert their federal disability claims in
the pending state court proceeding. The Plaintdfgtend that the Fifth District Court of the
State of New York, County of Suffolk, whereetkviction proceeding is pending, either cannot
or will not entertain federal claims in opposition to an eviction proceeding brought by the IHA.
Although the IHA cites Sierréor the proposition thahe Plaintiffs can assert their federal
disability claims in the summary holdover peeding, the IHA primarilyargues that the Court
should deny the Plaintiffs’ request for injunctiadief and abstain from this case because the
Plaintiffs can assert their claims in an Arti@l@ proceeding in the New York state courts.

There is little caselaw on the loien a plaintiff must meet &how that they cannot raise
their federal claims in the ongoing state geding for the purpose$ meeting the second

exception of the Anti-Injunction Act. IG@aulder v. Durham Housing Authorj#33 F.2d 998

(4th Cir. 1970), the Fourth Circuit affirmedetinjunction of a state court eviction proceeding
where it seemed that “plaintiff’s right, if any, liigate the issues ia state court appear[ed]
more theoretical than real”. ldt 1002. Similarly, to establishe inadequacy of state remedies
for the purposes of avoiding Youngarstention, the Plaintiffs rsti“show] ] that the State’s
laws, procedures, or practices would preventiftledfective interposition of [their] federal

contentions”._Kirschne225 F.3d at 235; sedsoSpargo v. New York State Com’n on Judicial

Conduct 351 F.3d 65, 78 (2d Cir. 2003)dlding that, to avoid Youngebstention, plaintiffs

“must demonstrate that state law bars the effeatonsideration of thejfederal] claims”).
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As set forth below, the Court finds that: {hg availability of an Article 78 proceeding is
not relevant to the Court&nti-Injunction Act and Youngeabstention analysis, and (2) under
the current case law in New York, the Plaintiffs apito litigate their federal disability claims in
the state court eviction proceeding is “more theoaétltan real”, and that they have met their
burden of showing that the state court is uniikelhear their federalisability claims for
purposes of Youngeabstention.

1. As to the Availability of an Article 78 Proceeding

The Defendants contend that, because Hw, ADA, and Rehabilitation Act claims can
be raised in an Article 78 proceeding, the Anjunction Act precludes the Court from enjoining
the summary holdover proceeding. The Plaintdfisnot dispute that they could bring their
claims in an Article 78 proceeding. Rather, tha@miffs argue that the existence of an Article
78 proceeding is irrelevant becaubkey are not required to assteir federal claims in an
Article 78 proceeding. The Court agrees.

The relevant focus of the Anti-Injunction Act and the Yourajestention doctrine are the
federal court’s powers and limitations with regpec‘ongoing” state proceedings. Because an
Article 78 proceeding “is not an ‘appeal’ but rather a new proceeding challenging a decision by
an administrative body or officer”, the Court is not precluded from enjoining the summary
holdover proceeding or divested of jurisdiction otlex Plaintiffs’ federal claims merely because

an Article 78 remedy is available. Meachem v. WingF. Supp. 2d 431, 442 (S.D.N.Y. 1999)

(citing N.Y. C.P.L.R. 8 7804 (characterizing Atg 78 proceeding as a “special proceeding” and
specifying where such a proceeding may beught”); N.Y. C.P.L.R. 8 7801 (providing that an
Article 78 proceeding cannot be used to challemdgetermination that “can be adequately

reviewed by appeal to a coantto some other body”)); cHuffman v. Pursue, Ltd420 U.S.

14



592, 608, 95 S. Ct. 1200, 43 L. Ed. 2d 482 (1975){hglthat because the plaintiff had not
exhausted his state court appeals, abstention ppme@iate because “[v]irtually all of the evils
at which_Youngers directed would inhere in fedeiatervention prior to completion of state
appellate proceedings.”).

Indeed, it is well-settled that a plaintiffm®t required to exhaust administrative remedies
before commencing an FHA, ADA, or Rehataition Act claim in federal court. Sétintington

Branch, N.A.A.C.P. v. Town of Huntingtp689 F.2d 391, 394 n.3 (2d Cir. 1982) (holding that a

party challenging a municipaligyzoning decision under the FHA does not need to exhaust
administrative remedies, even where, as hbeereasonable accommodation” test is invoked);

Advocacy and Res. Ctr. v. Town of Chasy F. Supp. 2d 686, 688 (N.D.N.Y. 1999) (holding

that, because the FHA explicitly provides that “an aggrieved party does not need to exhaust
parallel administrative remedig@sovided through [HUD] beforeommencing a Federal action. .
... It would seem logical that if an aggréel party does not need to exhaust HUD remedies
before filing a federal action, he or she shouldhave to exhaust local remedies.”) (citing 42

U.S.C. 8§ 3613(B)(2)); Sokoya v. 4343 Clarendon Condo A$&n 96-CV-5278, 1996 WL

699634, at *3 (N.D. lll. Nov. 27, 1996) (“In addifi, a plaintiff need not exhaust available
administrative remedies before filing a privatgion for violation of Section 3604(a).”) (citing

42 U.S.C. 3613(a)(2); GladstoRealtors v. Village of Bellwood441 U.S. 91, 103—-4, 99 S. Ct.

1601, 60 L. Ed. 2d 66 (1979)); disombanidis v. West Haven Fire De@52 F.3d 565, 578—-79

(2d Cir. 2003) (noting thasfter the plaintiff has providkthe governmental entity an
“opportunity to accommodate them through the entity’s established procedures . . . . It may be
that once the governmental entity denieshsan accommodation, neither the FHAA nor the

ADA require a plaintiff toexhaust the state or local administrative procedures”) (emphasis in
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original); Joseph’s Housend Shelter, Inc. v. City of Troy Planning Bilo. 05-CV-513, 2009

WL 2413936, at *1 (N.D.N.Y. March 31, 2009) (“ltveell-established that gintiffs are entitled
to bring an FHA and ADA clairbased on a discriminatory lande decision, even if a state-

court Article 78 proceeding is available.” )tjieg Reg’l Econ. Ctmy. Action Program, Inc. v.

City of Middletown 294 F.3d 35, 45 (2d Cir. 2002)).

Moreover, neither the HUD regulations ribe IHA Grievance Procedures require a
tenant to exhaust administrative renesdinsofar as they both provide that:
A decision by the hearing officehearing panel, or Board of
Commissioners in favor of the PHA or which denies the relief
requested by the complainant in whole or in part shall not
constitute a waiver of, nor &tt in any manner whatever, any
rights the complainant may have a trial de novo or judicial

review in any judicial procedéugs, which may thereafter be
brought in the matter.

24 C.F.R. 8 966.57(c) (IHA Grievance ProceduteR/). Furthermore, the Joint Statement
advises public housing tenants thathey feel that a housirguthority has denied them a
reasonable accommodation in violation of their ggimder the FHA, they can either: (1) file a
complaint with HUD or (2) file a complaint iiederal court. Joint Statement at 14.
Nevertheless, while the Decision may not éatfin any manner” the Plaintiffs’ right to
commence this federal action, it does not provideCinart with jurisdictionto review aspects of
the Decision that are unrelated to the Plaintiégleral claims. For example, the Plaintiffs argue
that the Defendants should haseercised their discretion puient to 24 C.F.R. 8 966.4 to
consider mitigating factors and provide a leassh sanction, and then state, without any
supporting caselaw, that “[t]hiso@Qrt has supplemental jurisdictiom consider the severity of
the penalty to be imposed”. (Pllistial Mem. at 5.) Furthermet in the context of arguing that

Levitt was not an impartial decisionmaker, the Plaintiffs dispute his factual findings, credibility
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determinations, and compliancéhviHA grievance proceduresthe Court can only consider
these challenges to the extent they violabedPlaintiffs’ due proess rights, and not the

propriety of the ultimate decision. As the 8ed Circuit held in Lopez v. Henry Phipps Plaza

South, Inc,

It is well to repeat at the outgyat the Civil Rights Act does not
empower a federal judge to interé with a ‘stee’ landlord’s
decision not to renew a lease simpBcause he thinks the decision
harsh or unwise; he is authorizieddo this only if the tenant has
been deprived of due process of law.

498 F.2d 937, 944-45 (2d Cir. 1974); sésCoastal Commc’ns Serv., Inc. v. City of New

York, 658 F. Supp. 2d 425, 459 (E.D.N.Y. 2009) (“The ovexming majority of district courts
confronted with the question of whether to exercise supplaienisdiction over Article 78
claims have found that they are without poweedo so or have declined to do so.”).

If the Plaintiffs were to commence an Article 78 proceeding, the state court would have
the jurisdiction to hear all of the Plaintiffs’ fedé claims, as well as perform a review of Levitt's
factual findings, compliance with grievance prdares, and ultimate decision. Nevertheless,
although the Plaintiffs “could challenge the adrsirative decisions terimating their [tenancy]
by commencing an Article 78 proceeding in state colietmere fact thatstate court of general
jurisdiction can entertain any chaibetween two parties properlyfbee it is too insubstantial a
basis for compelling a party which wishes tangrfederal constitutional claims in federal court
to present those claims to a state court instead.” Meachefm Supp. 2d at 442 (internal
quotation marks and citation omitted).

2. As to the Ability of the Plaintiffs’ to Raise Federal Defenses in the State Court
Eviction Proceeding

The jurisdiction of the District Court in SufioCounty, where the eviction proceeding is
pending, is governed by the New Yadkiform District Court Act._Se#l.Y. Uniform Dist. Ct.
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Act (“UDCA”) § 2501 (“The civil and criminal jugdiction of and practice and procedure in the
district court of Suffolk county shidbe as set forth in the unifordistrict court act.”). Pursuant
to UDCA 8§ 204, the district court has “juristion of summary proceedings to recover
possession of real property locatedmvinole or in part within a digtt of the court in the county,
to remove tenants therefrom, and to render juggrfor rent due withoutgard to amount.”
UDCA 8 204. Similar rules and regulations gaveummary proceedings in the New York City
Civil Courts. SealsoN.Y. City Civil Ct. Act § 204. Th&€ourt may refer to a civil court or
district court in which a sumary holdover proceeding is pémgl as a “housing court”.
Summary proceedings between a landlord andrteare governed by Article 7 of the Real
Property Actions and Proceeding Law (“RPAPL”) § 7&1seq.

“A summary proceeding commenced under RPAPL Article 7 is a special proceeding

governed entirely by statute requiring strict complianith the statutory mandates to give the

court jurisdiction.” ‘New York Hous. Auth. v. Fountaitir2 Misc. 2d 784, 785, 660 N.Y.S.2d

247, 249 (N.Y. Civ. Ct. 1997). In adjudicating an eviction proceeding, both the UDCA and the
RPAPL expressly authorize the district courtdonsider any defense to a cause of action or
claim asserted by any party, whether such defeaskenominated or deemed legal or equitable
in nature.” UDCA 8 905; RPAPL § 743 (“Tlaswer may contaimg legal or equitable

defense, or counterclaim.”). Thus, as geheri@, because “[t]he issue in any summary
proceeding for possession is whether landloghigtled to such possession . . . any equitable
defense offered by the tenant to show thadillard is not entitled to possession must be

considered”. Cobert Constr. Corp. v. BassHi® Misc. 2d 119, 121, 442 N.Y.S.2d 678, 680

(N.Y. App. Term. 1981). Neither statute includelmitation on the types of defenses that can

be asserted. Moreover, UDCA §2é&xpressly provides that “[ijn ¢hexercise of its jurisdiction
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the court shall have all of the powers that supreme court would have in like actions and
proceedings.” Accordingly, to the extent that @yaan raise a defense, legal or equitable, state
or federal, in a summary proceeding commencedew York State Supreme Court, the district
court similarly has jurisdiction to hear such claims.

Nevertheless, “the need for speedy dispasgiin landlord-tenanhatters ordinarily
dictates that counterclas be severed unless they are iness@ defense to landlord’s claim or

so intertwined with such a defense as to become part and parcel thereof.” Committed Cmty.

Assocs. v. Croswelll 71 Misc. 2d 340, 343, 659 N.Y.S. 2d 691, 693 (N.Y. App. Term. 2d Dep't

1997), affd250 A.D.2d 845, 673 N.Y.S.2d 708 (2d Dep’'t 1998). Thus, in Tellock v. Didais

02-Cv-4311, 2002 WL 31433589 (E.D.N.Y. Oct. 31, 2002¢ court held that, because the
plaintiff-tenant’s federal Title VII and FHA clais against the defendant-landlord alleging race
discrimination would have been considerembanterclaim in the civil court summary holdover
proceeding, and the civil courtdhauled that it would not take jurisdiction over the federal
discrimination claims, Youngebstention was inapplicable atid court was not barred by the
Anti-Injunction Act from staying the statcourt summary holdover proceeding., &t.*4.

By contrast, the Plaintiffs’ federal disabilityaims would constitute a “defense” in the
eviction proceeding, because they contend tleatHld\'s termination of their tenancy without
considering a reasonable accommodation for thedatilities violates fedal law and therefore
is invalid. Thus, pursuant to RPAPL § 743, whaehere, federal disability claims have been
classified as “defenses” in eviction proceedirgajsing courts have jurisdiction to hear them.

Cf. RCG-UA Glenwood, LLC v. Youn® Misc. 3d 25, 26, 801 N.Y.S.2d 481, 481-82 (N.Y.

App. Term 2005) (affirming Civil Cotiruling in favor of plainfif-tenant dismissing an eviction

petition because reasonable accommodatianreguired under the FHA); Crossroads
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Apartments Assocs. v. LeBpb52 Misc. 2d 830, 578 N.Y.S.2d 1004 (N.Y. City Ct. 1991)

(holding that the plaintiff in an eviction preeding by a private landlord in federally funded
section 8 housing could asseldims for violations of th&®ehabilitation Act and FHA as

affirmative defenses with regardno-pet policy); Landmark Props. v. Olive Misc.3d 18, 783

N.Y.S.2d 745 (N.Y. App. Term 2004) (affirmg housing court ruling awarding possession to
landlord-defendant where tenan&iptiff failed to prove his affimative defense that he was
entitled to keep a dog for therapeutic reasgsa reasonable accommodation pursuant to the
FHA).

Indeed, federal courts have held in sujpsmt proceedings that they either lack

jurisdiction over federalisability claims pursant to the Rooker-Feldmaltoctrine or are barred

from considering the claims under the doctrineesfiudicata because the claims are
“inextricably intertwined” withthe grounds for termination and therefore should have been

raised in the eviction proceeding. $ebalola v. B.Y. Equities, Inc63 F. App’x 534, 535 (2d

Cir. 2003) (affirming district cours dismissal of the plaintiff'siA and civil rights claims that
she was the victim of a discriminatory conspirézyrongfully evict her from her apartment as

barred by the Rooker-Feldmadnctrine, because the claims wérextricably intertwined” with

the New York State housing court’s evictiomer); Springer v. Lincoln Shore Owners, |ndo.

03-CV-4676, 2007 WL 2403165, at *4 (E.D.N.Y. Add, 2007) (“In sum, the Civil Court, in
entering judgment in favor of Lincoln Shoretelined that Lincoln Shores was entitled to
terminate the lease; although the Springers dicdirgue that the termation would violate FHA
and ADA, they could have. To allow them to raise the argument now would plainly impair the
rights and interests established in the Civil Cawgtion; therefore, the present action is barred by

resjudicata.”); seealsoTurner v. Crawford Square Apartments I, L,..249 F.3d 542, 549-50
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(3d Cir. 2006) (“[B]y interposing a theory of ligiby under the FHA in thalistrict court that she
had withheld in the common pleas court, Turdielrnot create a sepaeacause of action and
thereby insulate her claim in the districuet from the applicabin of the doctrine afes judicata.
Rather, what she did do was ensure that nedtert would considelner FHA claims on the
merits. Even though this result may seem tafi@rtunate, it is a produof her own litigation
strategy, and she is obliged to eptit. . . . Accordingly, becau3airner correctly concedes that
there was no jurisdictional obstacle to the FHA cla@mg litigated in state court, this action is
barred by the applicatioof the principle ofesjudicata”).

However, in all of the above-cited cases, the landlord that commenced the summary
proceeding was a private landlord. Whe®here, the party commencing the summary
proceeding is a federally-funded housing authotitg,housing court’s jurisdiction to engage in
ade novo review of the lease termination hingegpart, on whether theublic housing tenant
was afforded an administrative hearing.

Where a public housing tenant has not receareddministrative hearing prior to the
commencement of a summary holdover proceediregghousing court has the jurisdiction to
provide the requisite due press and entertain all legalchequitable defenses, including

constitutional due procesadcivil rights claims._SelHempstead Hous. Auth. v. Wellk55

Misc. 2d 873, 590 N.Y.S.2d 1014 (N.Y. Dist. Ct. 199F8ummary proceedings in local courts
afford all the due process guaranties to which anteisaentitled. Therefore, what State courts
are doing in a summary proceegiinvolving Federally subsidized housing programs is holding

a due process hearing applying Federal laginternal citation omitted); N.Y. County Dist.

Attorney’s Office v. Oquendadl47 Misc. 2d 125, 130, 553 N.Y.S.2d 973, 976 (N.Y. City Civ.

Ct. 1990) (“There is no requirement that the Hog®\uthority must be the forum in which the

21



tenant is afforded procedunadotections prior to being eviaeAll procedural guarantees such
as proper notice, access to information upon warghdecision is based,ahight to confront

and cross-examine witnesses, and the opportungyetsent evidence can and will be afforded to
respondents in the hearingftwe this Court.”).

Here, the Plaintiffs have alreadsceived an administrative hearing. Thus, the
operative question is whether where, as herdetfa and equitable defenses are also challenges
to the agency determination, the housing thas the jurisdiction to hear them.

“Unlike a constitutionally created Court of equity; [the district court] is a creature of
statute which does not have the equitable paavenjoin and annul the actions of the state

agencies and officers.”_Millenniuiills Hous. Dev. Fund Corp. v. Patters@d Misc.3d

1214(A), 901 N.Y.S.2d 908 (Table), 2009 WL 33214822 (N.Y. Dist. Ct. Oct. 16, 2009),
aff'd 31 Misc. 3d 134(A), 927 N.Y.S.2d 817 (Table), 2011 WL 1448135 (N.Y. App. Term
2011). Pursuantto N.Y. CPLR § 7804, atidle 78 proceeding to review an agency
determination is a “special geeeding” that “shall be brougim the supreme court”. The
Supreme Court has exclusive subject mattesgliction over most Article 78 proceedings. See

Vanderbilt Museum v. Am. Ass’n of Museupnisl3 Misc. 2d 502, 507, 449 N.Y.S.2d 399, 403

(N.Y. Sup. Ct. 1982); ciCartagena v. City of New Yor57 F. Supp. 2d 708, 709 (S.D.N.Y.

2003) (“The Article 78 proceeding is a novel andaal creation of state law, and state law
provides that the Supreme Court leaslusive jurisdiction over Artiel 78 claims . . . .”) (internal
guotations omitted). As a result, “New York ldars the evicting Couftom a full merit review
of governmental housing lease terminations[because] the determinations of governmental
officials are reviewable only purant to petition to Supreme Cowag an Article 78 proceeding.”

Patterson2009 WL 3321432, at * 2; N.Y. City Hous. Auth. v. Alvaré# Misc. 2d 358, 359,
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314 N.Y.S.2d 957, 959 (N.Y. City Civ. Ct. 1970)I[t has been held that the reason for
termination of a public housing tenancy is aohatter which isagnizable in a holdover
summary proceeding brought in the Civil Courtcadingly, any proffered proof of facts which
deal with administrative groundgon which the authority determined to terminate the tenancy
of these tenants is irrelevantadoldover proceeding. The propyief its determination as to

the ineligibility of the tenants here, while revige in an Article 78 Proceeding in the Supreme
Court, is not open to question in this summagcpeding to remove the tenant as a holdover.”)
(citations omitted).

Accordingly, where a public housing terta—as opposed to a tenant whose private
landlord received federal or state funding—wtsrded an administrative hearing, courts have
held that the housing court lacks jurisdiction to perforde aovo review of the lease
termination. Instead, the courtrfi@ms what is referred to @s“limited due process” review,
which ensures that the administrative hearingleed with minimum due process requirements.

Patterson2009 WL 3321432, at *2 (citing Fuller v. Ursta@8 N.Y.2d 315, 270 N.E.2d 321,

321 N.Y.S.2d 601 (1971)); Millenium Hills Hous. Dev. Fund Corp. v. Da&2sMisc. 3d

1234(A), 936 N.Y.S.2d 59 (Table), 2011 WL 36319802 n.1 (N.Y. Dist. Ct. June 17, 2011)
(“It is the normal role of thi€ourt, when sitting in its lamokd/tenant capacity, to adjudicate
whether the lease has been terminatedyamt to its terms. However the Fultkcision
established the concept of “limited due procesglsich limits the landlord/tenant Court’s inquiry
to only whether the tenant received a writtamplanation of theslase violation and an
opportunity to address same.”).

Thus, the district court is unlikely to heaetRlaintiffs’ federal defenses in the summary

holdover proceeding initiated by the IHA—agposed to a private landlord—because any
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contrary determination by the housing court vdocbnstitute a reviewf the merits of the

Decision. The only possible exception wouldflit@e housing court determined that it was

entitled to conduct a triale novo under 24 C.F.R. § 966.57, in which case the Plaintiffs would

be entitled to raise all legal and equitable defenses, including the constitutional due process and
federal claims raised here. Although the Ctwas already held th8t966.57(c) permits the

Plaintiffs to assert their federal claims in thaurt, whether and to what extent they are entitled

to raise those claims in the pending state proceeding is for the state court to decide.

Recently, in Stewart v. Lancastan Article 78 proceeding commenced by a public

housing tenant against the Freeport Housing Authalustice Ute Wolff LAy held that, based

on §8 966.57(c), a housing authority’s decision tanteate a tenancy following an administrative
hearing that finds againstehenant is “nonfinal”.Index No. 20091/2007, 2008 N.Y. Misc.

LEXIS 7884, at *7 (N.Y. Sup. Ct. Feb. 27, 2008).eTdfore, because &uticle 78 court only

has jurisdiction to review “final” agency decisions, 8e¥. CPLR § 7801(1), Justice Lally held
that the court lacked jurisdiction to revigle Freeport Housing Authority’s decision to
terminate the plaintiff's tenancy. She asgated that, despiteaving received a full

administrative hearing, the pidiff was “entitled to a triatle novo as to whether she violated her
lease” in the summary holdover proceeding. Tthereafter, the distri court in the summary
holdover proceeding conducted a tdalnovo, allowing the tenant to raise all legal and equitable

defenses available. SEeseport Hous. Auth. v. Stewa0 Misc.3d 1139(A), 872 N.Y.S.2d 690

(Table), 2008 WL 406588 (N.Y. Dist. Ct. Sept.2008). The distriatourt’s decision was

affirmed on appeal. Sdaeeport Hous. Auth. v. StewaP9 Misc.3d 134(A), 920 N.Y.S.2d 241

(Table), 2010 WL 4630338 (N.App. Term Nov. 12, 2010). Howenehe appellate term did
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not address the propriety conducting the triadle novo despite the fact that an administrative
hearing had been held.

The contention that 8 966.57(c) #lles a public housing tenant tadanovo review in a
summary holdover proceeding, even after a futhimistrative hearing, has been adopted in a

number of states. See, e.dpnes v. Chester Hous. AutNo. 93-CV-3597, 1993 WL 332068, at

*2 (E.D. Pa. 1993) (“The tenants who completeghevance hearing, before the hearing officer,
are entitled under 24 C.F.R. § 966.57 to a tieahovo of any adverse admstrative decision.”);

Hous. and Redev. Auth. of St. Cloud v. Tesf8@&10 WL 1753271, at *5 (Minn. App. May 4,

2010)(*The federal regulations allow foda novo trial in district court, 24 C.F.R. § 966.57(c)
(2009), and for purposes of th@bceeding, the hearing officedecision is neither binding nor

owed deference by the district courtFous. Auth. of St. Louis County v. Lovejoy62 S.W.2d

843, 845-46 (Mo. Ct. App. 1988) (“The grievance imgpwas not intended to determine the
tenant’s rights. It was insteattended to prevent ghHousing Authority, acting in the capacity
of a landlord, from wrongfully or prematurelyfimging on a tenant’s righ. The findings of the
authority are equivalent to a notice to vadatepremise served by a private landlord on a
private tenant. The appellantights were left unaffectely the findings of the Housing
Authority. The Housing Authority’slecision is simply a landldis decision not to renew the
lease. The legal rights of tiparties remain unadjudicated.”).

However, in New York, the Stewatttcision stands aloneiits interpretation of

§ 966.57(c)._SePatterson2009 WL 3321432, at *2 n.1 (distinguishing Stevemsrtinconsistent
with decades of precedent . . . which indicates tthe Supreme Court is the appropriate forum
for these government lease terminatiospdies”). Indeedjespite the Stewadecision’s

holding that § 966.57(c) precludewiev of housing authority determinations, Article 78 courts
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continue to assert jurisdictiamver challenges to housing authority termination decisions. Davis

v. N.Y. City Hous. Auth.30 Misc.3d 1202(A), 2010 WL 518770&,*2 (N.Y. Sup. Ct. Dec. 8,

2010) (“While under article 78 the power of thgpeeme court to overturn an administrative
agency’s determination is limited, the court isugded with the obligation to insure that the
proceeding leading to such determination ports with basic tenets of due process and
complies with the agency’s owguidelines and procedures.”).

Those New York courts that have allowed a wmhovo in an eviction proceeding

following an administrative hearing have donesbin reliance in 8 966.57(c), but on language

specific to that particular housg authority’s grievance procedure. For example, in New York

City Housing Authority v. Simmonghe court held that the tenartduld assert succession rights

in a summary holdover proceeding in civil court commenced by the housing authority, despite
the fact that she had defaulted by failing ppear at the administrag hearing, because the
housing authority’s grievanceqaedure explicitly provided:

No collateral, estoppel ores judicata effect of Grievance

Procedure decisions and findingball apply in such de novo
judicial trial or othe judicial proceedings.

148 Misc.2d 709, 710-11, 568 N.Y.S.2d 258, 258-59 (Kpp. Term. 1990). Similarly, in

Municipal Housing Authority fothe City of Yonkers v. Jonethe Appellate Term held that,

despite that fact that the hanig authority’s termination decision was made following a full
administrative hearing, the court in the suanynholdover proceeding was required to conduct a
trial de novo, as opposed to the limited due process reviBweaching this conclusion, the court
distinguished the language in 8 966.57(c) from that of the housing authority’s grievance
procedure, which provided:

[a] decision by the Hearing Office . . which denies the relief

requested by the complainant shadt constitute a waiver of, nor
affect in any way, the rights of the complainant to a tieatovo or
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judicial review in any judiciaproceedings, which may thereafter
be brought in the matter.

13 Misc. 3d 141(A), 831 N.Y.S.2d 360 (Tabl2p06 WL 3437868, at *1—*2 (N.Y. App. Term
Nov. 15, 2006). The Yonkerurt held that the omission of the words “any” and “may have’—
which are in § 966.57(c) but notetlyrievance procedure—"affirmaéily suggests that the tenant

has a right to a triale novo”. Id.; seealsoTown of Oyster Bay Hous. Auth. v. Schwar2b

Misc.3d 1223(A), 906 N.Y.S.2d 776 (Table), (NDIist. Ct. Nov. 10, 2009holding that the
court did not need to rule on whether 8§ 966.5iquired the housing court to provide for a trial
de novo following an administrativedaring because, as in Yonkeltse housing authority’s
grievance procedures also omitted the words “any” and “may have” as found in the federal
regulations, and theref@ia right to a triatle novo was “granted by the Housing Authority in its

grievance procedures”); dilew York City Hous. Auth. v. Margiat@ Misc.3d 135(A), 791

N.Y.S.2d 871 (Table), 2009 WL 3764735 (N.Yppg\ Term 2004) (holding that the court “need
not here decide whether the fedeegulation creates a right to a trd® novo where none is
elsewhere granted or merely preserves sugtigiif elsewhere granted since we find the

regulation to be inapplicable the case at bar”). However, like the grievance procedures in

Simmons Yonkers and Schwartzhe language in the IHA's grienee procedure iglentical to
the language in 8§ 966.57(c).

Thus, in New York state courts, in wowdgdpear that 8§ 966.57(operates to provide
public housing tenants with judicial reviewan Article 78 proceedings opposed to a tride
novo in the summary proceeding. Séenkers 2006 WL 3437868, at *1 (holding that
§ 966.57(c) “is not to creatmy rights to a triatle novo of the issue of whether the tenancy was
properly terminated but merely to preserve thnant’s right toydicial review of the

administrative determination inGPLR article 78 proceeding”). Asresult, the Court finds that
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the Plaintiffs have met their burden of showingtttiney cannot assertin federal disability
claims in the pending state court eviction pralieg. Accordingly, assuming the Plaintiffs can
meet the other requirements for obtaining aipriekry injunction, the Gurt is not barred by the
Anti-Injunction Act from enjoining the state ax eviction proceeding, and the Court is not
required to abstain from reaching thaiRtiffs federal claims under the Youngsdystention
doctrine.

B. Legal Standard for a Preliminary Injunction

“In order to justify a prelimnary injunction, a movant musiemonstrate (1) irreparable
harm absent injunctive relief; and (2) ‘eitteelikelihood of success on the merits, or a serious
guestion going to the merits to make themiageound for trial, with a balance of hardships

tipping decidedly in the plairifls favor.” Metro. Taxicab Bd. of Trade v. City of New Yqrk

615 F.3d 152, 156 (2d Cir. 2010) (quotingrintaser v. N.Y. Dep’t of Educ519 F.3d 505, 508

(2d. Cir. 2008)). Generally, the purpose of dipri@ary injunction is tgoreserve the status of
the parties until a determination on the merits of the plaintiffs’ claims can be made. Univ. of

Tex. v. Camenisg51 U.S. 390, 395, 101 S. Ct. 1830, 1834, 68 L. Ed. 2d 175 (1981).

However, “[w]hen, as here, the moving pankeks a preliminary injunction that will affect
government action taken in the publterest pursuant to a st&bry or regulatory scheme, the
injunction should be granted only if the moviparty meets the morgorous likelihood-of-

success standard.” Metro. Taxic&i5 F.3d at 156 (quoting Cnty. of Nassau v. Leavitth

F.3d 408, 414 (2d Cir. 2008)); Lynch v. City of New Y0889 F.3d 94, 98 (2d Cir. 2009).

1. Irreparable Harm
As a general matter, courts have held that‘threat of eviction and the realistic prospect

of homelessness constitute a thregfatreparable harm and satidtye first prong of the test for
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preliminary injunctive rief.” Tellock v. Davis No. 02-CV-4311, 2002 WL 31433589, at *7 n.2

(E.D.N.Y. Oct. 31, 2002) (citing McNlev. New York City Hous. Auth.719 F. Supp. 233, 254

(S.D.N.Y. 1989)); Baumgarten v. Cnty. of Suffolto. 07-CV-539, 2007 WL 1490482, at *5

(E.D.N.Y. May 15, 2007) (findingieparable harm where the pitff faced immediate eviction
absent the issuance of a preliamy injunction). Here, if theHA is not enjoined from pursuing
the summary holdover proceeding, the Plaintiffs will be evicted and rendered homeless. Thus,
the Court finds that the Plaintiffs have satidftbe first requirement faa preliminary injunction
by showing irreparable harm.
2. Likelihood of Success on the Merits
The HUD Regulations and the Lease Agreatboth permit a housing authority to
terminate a tenancy where the tenant, orraaynber of the tenantisousehold, engages in
criminal activity that threatens the health safety, or right to
peaceful enjoyment of the Authority’s public housing premises by

other residents or employees o€ tAuthority, or violent criminal
activity committed on or off the premises

Lease XIV(a)(7); 24 C.F.R. 88 966.4(1)(2)(iii)(@66.4(1)(5)(ii))(a). However, even where a
public housing tenant engages in criminal astj\a housing authoritgannot terminate their
tenancy without affording them due procebsaddition, the housing #uwrity cannot terminate
ones tenancy if it would violate thédA, ADA, or Rehabiltation Act. Se€4 C.F.R. 8
960.103(a) (“[tlhe PHA must administer its fiakhousing program in accordance with all
applicable equal opportunity regeiments imposed by contractfederal law, including [the
FHA, ADA, and Rehabilitation Act]” (citing 2€.F.R. § 5.105); 24 C.F.R. 8§ 966.4(1)(5)(vii)(F)
(2008) (“eviction actions must be consistwiith fair housing and equal opportunity
provisions”); cf.42 U.S.C. § 1437d(1)(6) (setting forthieyrance procedure requirements for

evicting a tenant that engages in “any criminal @gtihat threatens the hidla, safety, or right to
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peaceful enjoyment of the premises by otheates ... shall be cause for termination of

tenancy.” ). In this regardhe Court will address separatéiye Plaintiffs’ likelihood of success

on their Section 1983 causes ofiac and their claims under thedieral disability statutes.
However, although the Plaintiffs asserteeititauses of actiom the complaint as

against all of the Defendants, the parties @algiressed the Plaintiffs’ likelihood of success on

the merits of their claims as against the IHAccordingly, the discussion below focuses only on

the Plaintiffs’ likelihood of success on the meonfgheir claims as against the IHA.

a. Whether the Plaintiffs Can Show a Likelihood of Success on the Merits of Their
Claims Under Section 1983

In the complaint, the Plaintiffs asseguses of action pursuant to 42 U.S.C. § 1983,
alleging that the IHA: (1) viaited their due process rightspstected by the Fourteenth
Amendment by failing to provide an impartial d@gonmaker at the administrative hearing, and
(2) violated their statutory rightunder the United States Howg Act of 1937; FHA; ADA; and
the Rehabilitation Act.

i. As to the Plaintiffs’ Section 1983laim for a Violation of Due Process

In the complaint, the Plaintiffs allege thihe Defendants violated their due process rights
by failing to provide an impartial decisionmakeXlthough the Plaintiffsinitial submission in
support of the instant motion asserted thapiimported inadequacy of the Decision constituted
an independent due process violatithis contention is stated anconclusory fashion and is not
included in the complaint. Thus, the Court witily address the Plaintiffs’ likelihood of success
on their claim, as asserted in the complaint, tihatfailure to providan impartial decisionmaker
was a violation of their constitutional right to due process.

For its part, the IHA did not dectly respond to the Plaintiffdue process claim, except

to argue that the Plaintiffs have an adequereedy for any alleged violations through an Article
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78 proceeding. However, because the Court finasthe Plaintiffs have not shown a likelihood
of success on the merits of the alleged due psodefation, the Court doast need to consider
whether the availability of aArticle 78 proceeding precludascause of action under Section
1983.

In order to state a valid claim under 42 \(CS§ 1983, a plaintiff must show that the
conduct in question deprived him of a rightypege, or immunitysecured by the Constitution
or the laws of the United States)d that the acts were attributaht least in part to a person

acting under color of state law. 42 UCS8 1983; Washington v. Cnty. of Rocklaid3 F.3d

310, 315 (2d Cir. 2004). It is well-settled thatten 1983 itself “createso substantive rights”
but rather “provides only a procedure for sk for the deprivatioof rights established

elsewhere.”_Sykes v. Jamds F.3d 515, 519 (2d Cir. 1993) (citing City of Oklahoma City v.

Tuttle, 471 U.S. 808, 816, 105 S. Ct. 2427, 2432, 856d..791 (1985)). Thus, whether brought
directly as a due process \atibn under the Fourteenth Amendment, or through the statutory
vehicle of Section 1983, the Plaintiffs necessarilyst establish that the IHA’s conduct deprived
them of their constitutionalue process rights.

The Due Process Clause does not protechapall deprivations of constitutionally
protected interests in life, libtgr or property, “only aginst deprivations ithout due process of

law.” Parratt v. Taylgr451 U.S. 527, 537, 101 S. Ct. 1908 L6&d. 2d 420 (1981) (internal

guotation marks omitted), overruled in part other grounds by Daniels v. Williap#/4 U.S.

327, 330-31, 106 S. Ct. 662, 88 L. Ed. 2d 662 (1986).akather way, where a plaintiff alleges
violations of procedural dygrocess “the deprivation by staaction of a constitutionally
protected interest in ‘life, liérty, or property’ is not in $elf unconstitutional; what is

unconstitutional is the deprivation of such an intengétout due process of law”. Zinermon v.
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Burch 494 U.S. 113, 125, 110 S. Ct. 975, 108 L. Ed. 2d 100 (1990) (emphasis in original). To
determine whether the Plaintiffs have a vali@ gwocess claim, the Court applies a two-step
inquiry: (1) whether ta Plaintiffs possess a propemterest and, if so, {avhat process they are

due before they can be depi/of that interest. S&aambriello v. Cnty. of Nassa@92 F.3d

307, 313 (2d Cir. 2002).

As to the first step of the analysis, the partie not appear to disguthat the Plaintiffs,
as public housing tenants, have a constitutionalbhyected interest in the continued occupancy
of their apartment. The IHA has not argued ®d¢bntrary. Therefore, for the purposes of this
motion, the Court finds that the Ri&iffs have a protected propertyt@énest in partipating in the
Program, and that their propertyarest is entitled to the peattion of due process. United

States v. Leasehold Interest in I2dstrand Ave., Apt. 1-C, Brooklyn, N.Y760 F. Supp. 1015,

1027 (E.D.N.Y. 1991) (“A public housinignant’s interest in his agarent is a property interest

protected by the Cotisition.”); Jackson Teace Ass’n v. Patersp55 Misc. 2d 556, 557, 589

N.Y.S.2d 141, 141 (N.Y. Dist. Ct. 1992) (“A tenanta federally subsidized housing project has
a constitutionally protected expectation of twoned occupancy in the absence of good cause for
termination and such statutory entitlements@otected by the due process clause of the

constitution.”);_sealsoKapps v. Wing404 F.3d 105, 113 (2d Cir. 2005) (“procedural due

process protections ordinarily attach wheedesbr federal law confers an entitlement to

benefits”); Lopez v. Henry Phipps Plaza South,,1488 F.2d 937 (2d Cir. 1974) (tenant in a

nonprofit housing development had expectation in the renema her lease and nonrenewal

without a hearing amounted to a deprivation of due process).
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Having found a property interestie Court proceeds to thecead inquiry, that is, what
process public housing tenants antitled to under the Constitati before their tenancy can be
terminated.

To satisfy traditional due process requir@msea proceeding for termination of public
assistance must meet the following crite(ig:timely notice stating the reason for the
termination, (2) an opportunity to appear &earing and to present evidence and question
witnesses, (3) the right to representation by seuat the hearing, (4he right to have the

decision rest solely on the rules of law and emize adduced at the hewyj and (5) the right to

an impartial decision maker. Goldberg v. KeB@7 U.S. 254, 266—71, 90 S. Ct. 1011, 25 L. Ed.
2d 287 (1970). The requirements for prgileation process $éorth in Goldbergare “equally
applicable to the hearing to be afforded tesafitpublic housing beforthe determination to

evict them.” _Se&€aulder v. Durham Hous. Auth33 F.2d 998, 1004 (4th Cir. 1970) (citing

Escalera v. N.Y. City Hous. Authd25 F.2d 853 (2d Cir. 1970)).

Under the fifth prong of Goldberin order to comport ith due process, a housing
authority must provide an impartial decisionragakrior to terminatig housing benefits. 397
U.S. at 266, 90 S. Ct. 1011. Absent an impadtgisionmaker, a hearing fails to comport with
the due process requirement dfair trial in a fair tribunal”,which is “a basic requirement of

due process”. Withrow v. Larkid21 U.S. 35, 46, 95 S. Ct. 1456, 43 L. Ed. 2d 712 (1975)

(internal quotation marks omitted). “Any othemllateral procedural guarantees are largely
without meaning if the decidingilbunal has in some way advenrsekejudged the merits of the

case.”_Simard v. Bd. of Educ. of Town of Grotdi@3 F.2d 988, 993 (2d Cir. 1973).

“[Aldministrative agencies whic adjudicate’ are bound by this rule as well as courts.” Xue

Ming Zheng v. N.Y. City Hous. Auth. Office of Impartial Hearjidp. 10-CV-509, 2010 WL
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3910480, at *3 (S.D.N.Y. Sept. 28, 2010) (quoting Withrd@1 U.S. at 46, 95 S. Ct. 1456).
However, as a general matter, adjudicators in an administrative hearing are entitled to a

“presumption of honesty and integrity”. I@uoting Withrow 421 U.S. at 46, 95 S. Ct. 1456).

“[A]n impartial decisionmakeis one who . . . does notgpudge the evidence and who

cannot say . . . how he would assess eviddre has not yet seen.” Patterson v. Cougb0b

F.2d 564, 570 (2d Cir. 1990). “Whether a particular decisionmaking procedure is
constitutionally defective for want of impaditst will depend on many factors, among which are
the character of the decision being made, ther@atithe individual athgovernmental interests

at stake, and the feasibilibf alternative procedurésWolkenstein v. Reville694 F.2d 35, 41

(2d Cir. 1982) (internal citatior@mitted). “[V]arioussituations have beadentified in which
experience teaches that the prolbgbdf actual bias on the part of the judge or decisionmaker is
too high to be constitutionally tolerable” inclagi cases where “the adjudicator has a pecuniary
interest in the outcome” or where the adjudicébas been the target personal abuse or
criticism from the partypefore him”. _Withrow 421 U.S. at 47, 95 S. Ct. 1456.

Here, the Plaintiffs contendahthe Defendants violatedeiih due process rights because
the hearing officer at their administrative hagtithe defendant Levitt, was not an impartial
decisionmaker. The basis for this contentionasthat there was anything inherent in the
selection of Levitt that rendered him biased, at the made any statements indicating that he
was biased. Rather, the contentis that bias can be inferrsdm: (1) his adoption of an
improper standard of proof atetadministrative hearing; (2) his failure to fully and adequately
address the reasons for upholding the IHA’s deteatitn to terminate the Plaintiffs’ tenancy in
the Decision; (3) his failure to address themltis FHA, ADA, and Réabilitation Act claims

in the Decision; (4) his failure to adhereHtD regulations in considierg a less harsh sanction
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and mitigating factors; and (5)hcredibility determinations ingar as he credited the testimony
of Collins and the eyewitness over that of the Plaintiffs. Even accepting the Plaintiffs’
allegations as true, which the Court is not required to do on a motion for a preliminary
injunction, in the Court’s viewthey do nothing more than questiLevitt's competency, not his
impartiality. The fact that the Plaintiffs magpve been subject to a decision that was legally
erroneous, or which was rendered without caereng) a “less harsh sanction” or “mitigating
factors”, is not equivalent to a deprivatiofitheir constitutional right to an impartial
decisionmaker.

“Evidence of errors, even multiple erroisno evidence of bias”, unless a plaintiff
alleges “[s]ystematic repetition of an error” dréquent errors that favar particular class of

litigants”. Shepard v. Weldon Mediation Servs., IT@4 F. Supp 2d 1173, 1180 (W.D. Wash.

2011). Here, there is no allegatitat the IHA has a policy andamtice of refusing to consider
legal arguments that tenants make at griegdrearings, including clais under the FHA, ADA,

and Rehabilitation Act. Instead, tRé&intiffs contend that this partilar hearing officer, in their
particular hearing, failed tproperly apply the law.

Moreover, the fact that L&V credited the testimony of otheitnesses over that of the
Plaintiffs and failed to includthe Plaintiffs’ arguments in iwritten decision does not render
him a biased decisionmaker. “An opportunitypheard certainly does not mean that the
investigator or fact-finder mustkelieve or even include in$hfindings the submissions of all

parties.” Kraebel v. Comm’r of New York State Div. of Hous. & Cmty. ReneMal 93-CV-

4344, 2000 WL 91930, at *15 (S.D.N.Y. Jan. 26, 200fe(nal quotation marks and citation
omitted). Thus, the Court finds that the Pldfathave failed to show a likelihood of success on

the merits of their Section 1983 due proadagn to warrant injunctive relief. _Se@ie Ming
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Zheng 2010 WL 3910480, at *4 (“There are no allegasi of any improper conduct, inadequate
procedures or bias. Plaintiéfallegations are clearly not nearly enough under the Due Process
Clause to sustain austitutional claim.”).

ii. As to the Plaintiffs’ Section1983 Claim Based Upon Violation of
Federal Laws

The Plaintiffs also bring their Section 1983 sawf action based part upon violations
of the United States Housing Act, 42 ICS; 1437d(k), the FHA, the ADA, and the
Rehabilitation Act. In particulathe Plaintiffs allege thatlie defendants acted under color of
law, custom or policy in the administration oéthduties to deprive platiffs of their rights
under the [ADA], [FHA], the Rehabilitation Ac42 U.S.C. 1437d(k)rad plaintiffs have a
remedy pursuant to 42 U.S.C. § 1983". Neithetypaddresses whetherette is a likelihood of
success on the Plaintiffs’ claim that they hawemedy for any alleged violations of these
statutes pursuant to Section 1988 vertheless, the Court fintlsat the Plaintiffs have not
shown a likelihood of success on theritseof these claims.

It is true that a Section 1983 claim is fateclosed by the exigtee of a state remedy,
namely, Article 78, if it alleges the violatiad a right secured by a federal statute. Bedez v.

N.Y. City Hous. Auth. 783 F. Supp. 109, 124 (S.D.N.Y. 199finding jurisdiction was

supported by a Section 1983 claim alleging violasi of the Brooke Amendment, 42 U.S.C. §
1437a, because “[t]he federal remedy is suppléango the state remedy, and the latter need
not be first sought and refused beftire federal one is invoked”).

However, for the same reasons as are st &ove, the Courtrids that there is no
likelihood of success on the merits as to whethePdaintiffs have stated a claim for violation

of the United States Housing Act, 42 U.S.C 87dfR). The United States Housing Act mirrors
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Goldbergs criteria, requiring HUD rgulations to implement an administrative grievance
procedure under which tenants shall:

(1) be advised of the specific groundsany proposed adverse public housing

agency action;

(2) have an opportunity for a hearing before an impartial party upon timely

request within any period applicahlader subsection (I) of this section;

(3) have an opportunity to examine any documents or records or regulations

related to the proposed action;

(4) be entitled to be represented by anoffeeson of their choice at any hearing;

(5) be entitled to ask questions of witses and have othemsake statements on

their behalf; and

(6) be entitled taeceive a written ekcision by the public housing agency on the

proposed action.

42 U.S.C 8§ 1437d(k). Moreover, the federal Hk#gulations elaborate upon the proper hearing
procedures, in part requiririgat “[a] grievance hearing ah be conducted by an impatrtial
person or persons appointed by the PHA”. 24 C.F.R. 8§ 966.55(b)(1).

In the present case, none of the Plaintiffs’gdl®ons sufficiently assea violation of any
of these requirements. In particular, the Plaintffsnot allege that theyceived an inadequate
notice; nor do they allege that they did rexteive an opportunity toe heard; to examine
documents; to be represented by an attornelg oross examine witnesses. Although the
Plaintiffs dispute the findings and rationaletloé Decision, the Plaintiffdo not deny that they
received a written decision that contained theaedsr their termination. Furthermore, as set
forth above, the Plaintiffs’ assertion that theyreveot afforded an impartial decisionmaker is
without merit.

Therefore, contrary to the Plaintiffsditentions, the Court does not find that their

Section 1983 claim premised on violations of theted States Housing Act would afford them a

likelihood of success on the merits.
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Furthermore, because the FHA, ADAdathe Rehabilitation Act all contain
comprehensive remedial schemes, the Court agrgeshose courts that have held that, under
the provisions of the statutesisgue in this case, a plaintdannot assert claims under Section
1983 for the deprivation of rights guaranteed l&yFRA, ADA or the Rehabilitation Act. See

Vinson v. Thomas288 F.3d 1145, 1156 (9th Cir. 2002) (“[plintiff cannot bring an action

under 42 U.S.C. § 1983 .. . . to vindicate rights created by Title 1l of the ADA or Section 504 of

the Rehabilitation Act.”); Credle-Browwn Conn. Dep’t. of Children & FamilieNo. 04-CV-

1167, 2009 WL 1789430, at *1 (D. Conn. June 24, 20Q9)he Court finds that a plaintiff
cannot bring a claim under section 1983 wheraltived federal rightare only those rights

guaranteed by the ADA.”); South Middlesex Oppaoity Council, Inc. v. Town of Framingham

No. 07-CV-12018, 2008 WL 4595369, at *15-16 (D. M&spt. 30, 2008) (finding that “the
FHA contains a comprehensive enforcement raem for the rights cited by the Plaintiffs
under [42 U.S.C.] 8 3604” and therefore cawlthg “that the FHA enforcement mechanism

forecloses complementary relief through § 198349mebuilders Ass’n of Mississippi, Inc. v.

City of Brandon, Miss.No. 07-CV-716, 2009 WL 1635763,*tl n.3 (S.D. Miss. June 10,

2009) (recognizing the lidity of the holding in South Middlesexith respect to parallel claims

under § 3604 of the FHA and Section 1983); B#rt/. N.Y. State Bd. of Law Examiner@70 F.

Supp. 1094, 1144-45 (S.D.N.Y. 1997) aff'd in mawtl vacated in part on other grountisé F.

3d 321 (2d Cir. 1998), vacated on other grous@3 U.S. 1031, 119 S. Ct. 2388, 144 L. Ed. 2d

790 (1999) (“However, it is equallyiear that Congress would nwve intended that plaintiffs
seek redress for violations of their ADA aRdhabilitation Act rightshrough the vehicle of 8§

1983. . . . Unguestionably, the ADA and the Relitaibn Act provide such “sufficiently
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comprehensive” remedies for violations of pt#f's rights that | donot countenance allowing
plaintiff to recover under § 1983 as W@ (internal citations omitted).

Thus, the Court finds that the Plaintiffsvieanot shown a likelihood of success on any of
their claims asserted pursuant to Section 1983.

b. Whether the Plaintiffs Have Showra Likelihood of Success on the Merits
on their FHA, ADA, and Rehabilitation Act Claims

At the administrative hearing and in theubmission to the Court on the instant motion,
the Plaintiffs primarily focus on the merits thieir claim for a reasonable accommodation under
the FHA. Although the IHA addressed the FHA glan their submission at the administrative
hearing, the IHA’s brief on the stant motion focuses solely time Plaintiffs’ likelihood of
success on the merits of their ADA and RehabiitaAct claims. Regardless of which statute
the claim is asserted under, the central issue b#fer€ourt is the Plaiifts’ contention that the
IHA failed to explore the feasibility of &asonable accommodation of Tsilimparis’s disability
before concluding that the continuation of their tesyawould constitute a that to the safety of
other tenants.

Before addressing the merits of the Riiffisi claims, the Court addresses the IHA’s
argument that the doctrine ofllzderal estoppel preclied the Court from considering anew any
issues raised and decided in the administrdteaging, presumably including the FHA claims.
Although the Court agrees that the doctrine of teik estoppel precludes the Plaintiffs from re-
litigating factual issues that weenecessarily decided, the Coiimds that ctlateral estoppel
does not bar the Court from considering the Pl&nfiéderal FHA cause of action, or the shared
elements between the FHA claim and ABAd Rehabilitation Act claims.

As a general rule, “when a state agencyiracin a judicial capcity . . . resolves

disputed issues of fact propebgfore it which the parties hatad an adequate opportunity to
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litigate,” federal courts must give the agendgstfinding the same preclwg effect to which it

would be entitled in the State’surts.” Univ. of Tennessee v. Elljgt78 U.S. 788, 799, 106 S.

Ct. 3220, 92 L. Ed. 2d 635 (1986) (quoting Uniftdtes v. Utah Constr. & Mining C&84

U.S. 394, 422, 86 S. Ct. 1545, 16 L. Ed. 2d 642 (19@&)New York, collateral estoppel, or
issue preclusion, precludes a party from rediiigg in a subsequeattion or proceeding an
issue clearly raised in a priortemn or proceeding and decidedaagst that party, whether or not

the tribunals or causes of action are game. Ryan v. New York Tel. C62 N.Y.2d 494, 500,

478 N.Y.S.2d 823, 467 N.E.2d 487 (1984) (emphatited); N.Y. Site Dev. Corp. v. N.Y. State

Dept. of Envtl. Conservatigr217 A.D.2d 699, 630 N.Y.S.2d 335 (2d Dep’t 1995). Collateral

estoppel applies if each of the following elements are met:

(1) the issues in both proceedirage identical, (2) the issue in the
prior proceeding was actually liaged and actually decided, (3)
there was full and fair opportuwito litigate in the prior
proceeding, and (4) the issue prexgly litigated was necessary to
support a valid and final judgment on the merits.

NLRB v. Thalbo Corp.171 F.3d 102, 109 (2d Cir. 1999). “Tparty asserting collateral

estoppel bears the burden to préivat the issue was decisivette agency decision while the
party opposing collateral estoppel tzetre burden to prove lack affull and fair opportunity to

be heard in the administrative action.” Sikri v. Gilmad¥e. 97-CV-2367, 1999 WL 156385, at

*2 (S.D.N.Y. March 23, 1999) (citing Ryaf2 N.Y.2d at 500-01).

Here, the Court finds that the Decision cari®given preclusive effect with respect to
the Plaintiffs’ FHA claims generally, nor toglmajority of the facts underlying their FHA,
ADA, and Rehabilitation Act claims. The IHAdk alternative positionat the administrative
hearing, arguing both that theA was not required to provide“reasonable accommodation” to

Tsilimparis, and that, even assuming theyay@o reasonable accommodation was possible.

40



However, the Decision fails to address tt#AFclaim, and the Court has no way of knowing
whether Levitt rejected the reasonable accommmma@aequest as applicable to the Plaintiffs’
case, or whether he made a factual finding ah@asonable accommodetiwas not possible.

Moreover, it cannot be said that, by findithgit Tsilimparis posed a “direct threat”,
Levitt implicitly “decided” the FHA claim oany of the underlying elements discussed more
fully below—for example, whether the Plafifidi are disabled; whether there was a causal
connection between Tsilimparis’s disability ahé attack on Collins; and whether a reasonable
accommodation was possible or properly considered. For example, although the Decision
references the letter from Braddock, Tsilimparisocial worker—which provides information
about his bipolar disorder @jaosis and treatment—it mergdyovides a description of its
contents without any reference as to whethdo evhat extent it was factored into the ultimate
decision.

Furthermore, “collateral estoppel is a fldeildoctrine which [cannot] be mechanically

applied or reduced to a rigid formulaLevich v. Liberty Cent. School Dist.361 F. Supp. 2d

151, 158-59 (S.D.N.Y. 2004) {rig Gilberg v. Barbieri53 N.Y.2d 285, 292, 441 N.Y.S.2d 49,

51, 423 N.E.2d 807, 809 (1981)). “[l]t lies withiretdiscretion of the trial court whether to
apply the doctrine of collateraktoppel, and the doctrine need betapplied even if all of the

prerequisites to the doctrine have been met’hdm ex rel. Children’s Rights Initiative, Inc. v.

llion Cent. School Dist.90 A.D.3d 1686, 1689, 936 N.Y.S.2d 438, 441 (4th Dep’t 2011)

Although the Court agrees that, in genetta, Court is bound by Mit's fact-finding
determinations, Levitt did not make any fzatfindings on the central issues underlying the
Plaintiffs’ FHA, ADA, or Rehabilitation Act clans. Nor did he actuallgecide the issue of

whether a reasonable accommodation was waaot possible before terminating the

41



Plaintiffs’ tenancy. Thus, the Court finds tim&ither the FHA claims, nor the common elements
of the Plaintiffs’ ADA and Rehalitation Act claims, are barreldy the doctrine of collateral
estoppel.
i. Legal Standards for the FHA,ADA, and Rehabilitation Act Claims
The FHA, as amended by the Fair Housing Amendments Act in 1988, makes it illegal to

discriminate in housing practices on the basia handicap “in théerms, conditions or
privileges of sale or rental afdwelling, or in the provision of sgces or facilities in connection
with such dwelling”. 42 U.S.C. § 3604(f)(2). Pursuantto 42 U.S.C. § 3603, federally
assisted public housing authtges such as the IHA are goverhby the antidiscrimination
prohibitions of 42 U.S.C8 3604(f)). Although the FHA providean exception for landlords for
providing a reasonable accommodation to a tenaot‘sonstitute[s] a direct threat to the health
or safety of other individualgr whose tenancy would resultsnbstantial physical damages to
the property of others”, 42 U.S.C. § 3604(f)([@) fact that a disabled individual committed a
violent act does not automatically warrant a finding that they constitute a “direct threat”. Rather,
HUD regulations mandate that:

In determining whether an individuposes a direct threat to the

health or safety of others, theesngy must make an individualized

assessment, based on reasonaldigment that relies on current

medical knowledge or on the bestailable objective evidence to

ascertain: the nature, durationnda severity of the risk; the

probability that the potential jury will actually occur; and

whether reasonable modificationsf policies, practices, or
procedures will mitigate the risk

24 C.F.R. 8 9.131(c)(emphasis added);aseJoint Statement at 4 (“A determination that an
individual poses a direct threat must retyan individualized asssment that is based on
reliable objective evience (e.g., current conduot, a recent historgf overt acts). The

assessment must consider (1)nlaéure, duration, and severity tbie risk of injury; (2) the
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probability that injury will actually occuigand (3) whether there are any reasonable
accommodations that will eliminate the direct threat.”).

To state a prima facie case for discnation based on a failure to reasonably
accommodate, a plaintiff must demonstrate thaf:hélsuffers from a handicap as defined by the
FHAA,; (2) the defendant knew or reasonably stddwdve known of the gintiff's handicap; (3)
accommodation of the handicap “may be necessary” to afford plaintiff an equal opportunity to
use and enjoy the dwelling; and (4) defendasfissed to make such accommodation. Bentley v.

Peace and Quiet Realty 2 L1 867 F. Supp. 2d 341, 345 (E.D.N.Y. 2005) (citing United States

v. California Mobile Home Park Mgmt. C®9 F.3d 1413, 1418 (9th Cir. 1994)). Once the
Plaintiffs have established a prima facie cégs,incumbent upon théHA “to demonstrate that
no ‘reasonable accommodation’ will eliminateamceptably minimize the risk [Tsilimparis]

poses to other residents . . . before [it] mayfidly evict [them].” Roe v. Sugar River Mills

Assocs., MB 820 F. Supp. 636, 640 (D.N.H. 1993). éed, depending on the circumstances,

the mere absence of such an effort may be violative of the FHAA.
The ADA, is a comprehensive statute thatrbiids discrimination against persons with
disabilities in three major areas of public lienployment, which is covered by Title | of the

statute; public services, programs, and activitidgch are the subjedf Title II; and public

accommodations, which are covered by Title Ill.” Feanessee v. LanB41 U.S. 509, 516—
17,124 S. Ct. 1978, 1984, 158 L. Ed. 2d 820 (2004). A housing authority is a “public entity”
covered by Title Il of the ADA. Se4?2 U.S.C. § 12131(1). Télll of the ADA provides:

[N]o qualified individual with a didaility shall, by reason of such
disability, be excluded from p&ipation in or be denied the
benefits of the services, progranas,activities of a public entity,
or be subjected to discrimination by any such entity.

42 U.S.C. §12132.
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The Rehabilitation Act of 1973, a predecedsdhe ADA, was the original vehicle
designed to address disability discriminatsord “is narrower thathe ADA[] in that its

provisions apply only to programsceiving federal financial assasice.” _Powell v. Nat'| Bd. of

Med. Exam’rs 364 F.3d 79, 85 (2d Cir. 2004). Sectf¥ of the Rehabilitation Act provides
that “[n]Jo otherwise qualified individual with agdibility in the United States, ... shall, solely by
reason of her or his disability, leecluded from the pacipation in, be deniethe benefits of, or
be subjected to discrimination under any paogior activity receiving Federal financial
assistance.” 29 U.S.C. § 794(a).

In order to establish a violation under thBA and Rehabilitation Ag the Plaintiffs
must demonstrate that: (1) Tsilimparis is a “quedifindividual” with a dsability; (2) the IHA is
subject to the ADA and the Rehabilitation Aatid (3) that Tsilimparis was “denied the
opportunity to participate in drenefit from defendants’ servicggograms, or activities, or
[was] otherwise discriminated against by defensldmy reason of plaintiffs’ disabilities.”

Henrietta D. v. Bloomberd31 F.3d 261, 272 (2d Cir. 2003); Doe v. PfromnidB F.3d 73, 82

(2d Cir. 1998). In addition, thiRehabilitation Act requés that the Plaintiffs show that they
were denied the benefitsolely by reason” of theidisabilities. _Pfrommerl48 F.3d at 82.
Here, the IHA does not appear to dispute,thata federally-fundegublic housing authority,
they are subject to the provisionstibé ADA and the Rehabilitation Act.

“The relevant portions of the FHA, ADAnd Section 504 [of the Rehabilitation Act]
offer the same guarantee that a covered entityy as a [public housing authority], must provide
reasonable accommodations in order to makeitigy’s benefits and programs accessible to

people with disabilities.” Supe. J. D’Amelia & Assocs., LLCNo. 09-CV-831, 2010 WL

3926887, at *3 (D. Conn. Sept. 30, 2010); as®Wisconsin Comm. Svs., Inc. v. City of
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Milwaukee 465 F.3d 737, 746 (7th Cir. 2006). Consetlye “[a]nalysisof a reasonable

accommodation claim under the threeudts is treated the same”. (diting Tsombanidis v.

W. Haven Fire Dep;t352 F.3d 565, 573 & n. 4 (2d Cir. 2003); Bryant Woods Inn, Inc. v.

Howard County124 F.3d 597, 603 (4th Cir. 1997); Siefken v. Vill. of Arlington Heigh%

F.3d 664, 666 n. 1 (7th Cir. 1995)); sdsoBlatch ex rel. Clay v. Hernandez60 F. Supp. 2d

595, 630 (S.D.N.Y. 2005) (“Because the stand&rdsdiscrimination against the disabled are
interpreted similarly in the Rehabilitation A&DA, and FHAA, Plaitiffs’ Disability Rights
Statutes claims can beayzed together.”).

ii. Whether the Plaintiffs are “Disabled”

A person is considered a “qualified individuaith a disability under the FHA, ADA,
and Rehabilitation Acts if that individual)(bhas “a physical or meatimpairment that
substantially limits one or more of the major life activities of such individual;” (2) has “a record
of such an impairment;” or (3) is a person ‘aegded as having such an impairment.” 42 U.S.C.
§ 12102(2) (ADA); 42 U.S.C. § 3602(h) (FHA).

The IHA contends that the Plaintiffs are unlikéb succeed on the mits of their claims
because there is insufficient evidence thadimparis suffers from a handicap because “[t]he
only allegations made of suehcondition are the self servietaims by the plaintiff’s [sic]
themselves”. (Defs’ Opp. at 4.) The@t finds this arguments unpersuasive.

Here, the Plaintiffs have submitted affida\at$esting to the nature of their mental
disabilities. While this alone wadibe insufficient, the Plaintiffs also allege that Sinisgallo is a
recipient of SSDI based on her status asrenpeently disabled paranoid schizophrenic, and

Tsilimparis is a recipient of SSI because his bipdlaorder renders him permanently disabled.
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The IHA does not dispute that the Plaintiféseive SSDI and SSI. As a general matter,
in most cases, individuals who meet the definitbudisability for purposes of receiving SSI or
SSDI benefits also qualify as disablaader the federal disability statutes. Seat Statement
at 13 n.10 (“[p]ersons who meet the definition of Hiby for purposes of receiving . .. Social
Security Disability Insurance ... befits in most cases meet thdidgion of disability under the

Fair Housing Act.”) (citing Se€leveland v. Policy Mgmt. Sys. Cor@26 U.S. 795, 797, 119 S.

Ct. 1597, 143 L. Ed. 2d 966 (1999)); see also Wiesner v. 321 W. 16th St. ABEDE0-CV-

1423, 2000 WL 1191075, at *10 (S.D.N.Y. Aug. 2P00) (“[Tenant], who suffers from a
psychological illness and is entitlénl Social Security Disability Income payments, is deemed to
be a disabled individual within theganing of the Fair Housing Act”).

Furthermore, the Plaintiffs presented adeftom Braddock, a Icensed Master Social
Worker, attesting to the fact that Tsilimpari$fets from bipolar disorer and has been treated
for his disorder at the South Shore Familyntée Clinic since September of 2008. The IHA
contends that “[t]o the extent that the ptdfis [sic] rely on an unsworn letter by Merideth
Braddock, Licensed Master Social Worker, the tehould note that a licensed master social
worker can not make or render diagnoses or pragiogDef.’s Opp. at 4.) However, the Joint
Statement specifically provides that, when a hagisiuthority needs “information verifying that
the person meets the Act’s definition of a disability”, such information can be provided by: (1)
proof that the individual is undé&5 and receives SSI or SSDiddor (2) verification by “[a]
doctor orother medical professional, a peer support group,non-medical service agency, or a
reliable third party”. Joint Statement at 12—-13pdasis added). Thuke fact that Braddock
cannot “render diagnoses or prognoses” does not in and of itself disqualify or undermine her

statements with respect to Tsilimpasistiagnosis and treatment.
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The Court finds that the fact that theiRliffs receive SSDI and SSI based on their
mental disabilities; the letter from the social worker attesting to Tsilimparis’s bipolar disorder
and treatment history; and the Pl#fst affidavits attesting to theimental disabilities, constitute
sufficient proof of qualifying disabties under the federal disabilistatutes for the purposes of
this motion. Thus, the Court finds that the Pldistare likely to prevail on their claim that they

are disabled with the meaning oétfederal disability statutes. Séélson v. Seattle Hous.

Auth., No. 09-CV-226, 2010 WL 1945740, at *2 (W.Wash. May 13, 2010) (holding that,
despite the housing authoritiesatlenge to the plaintiff's prodhat she is disabled under the
federal disability statutes, for the purposepm@iminary injunction motion, the plaintiff was
likely to prevail on showing she was disabled base: (1) the plaintifs “personal declaration
concerning the nature of her disabilities”; (2)€tdeclaration of her sl worker”; and (3)
“evidence that Plaintiff is recaivg SSI disabilitybenefits”).
iii. Whether the IHA was Aware of the Plaintiffs’ Disabilities

Relevant to the Plaintiffs’ IHA claim is not only the existerf a disability, but whether
the IHA was aware of the disability when madsithe decision to terminate the tenancy. The
relevant date for the purpose of establishiregglHhA’s knowledge is notvhen the IHA sent the

initial eviction notice, but when tHelaintiffs are actually evicted. S&adecki v. Joural14

F.3d 115, 116 (8th Cir. 1997) (“In assessing Wwbetind when defendants knew of Radecki’s
handicap, the court should has@nsidered the date Radewkas actually evicted (December

16), as the FHA provides that unlawful discrimioa occurs when a dwelling is ‘den[ied]” to a
renter because of that renter’s handicagciting 42 U.S.C. § 3604(f){{A)). “As a general

rule, therefore, a ‘reasonable accommodation’ mafas available at any time before a judgment

of possession has been entered, if the otlyglinements of the defense are met.” Douglas v.
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Kriegsfeld Corp.884 A.2d 1109, 1121 (D.C. 2005). Here, the IHA’s decision to terminate the

Plaintiffs’ became binding when it commendbd summary holdover proceeding because, as
previously discussed, the Plaffgi were no longer entitled toontest the substantive grounds for
the IHA’s decision.

The record reflects that thiA had knowledge of the Plaiffs’ disabilities prior to
commencing the summary holdover proceeding. Fiwirts have held that, because a housing
authority is aware of the source of a public heggenant’s income, a housing authority is on

notice of a tenant’s disability when thaye recipients of SSI or SSDI. J#eston Hous. Auth.

v. Bridgewaters452 Mass. 833, 845, 898 N.E.2d 848, 857-58 (Mass. 2009). However, even if

the IHA was not aware of the Plaintiffs’ disabé#i prior to the hearinghe Plaintiffs informed
the hearing officer of the exence of their disabilities artleir request for a reasonable
accommodation during the hearing and in thestyeearing submissions. The IHA is charged
with that same knowledge because it has the ptaveverturn a hearing officer’s decision if it is
contrary to HUD regulations dapplicable Federal, State local law”. 24 C.F.R. §
966.57(b)(2).

Thus, the Plaintiffs are likely to prevaih their claim that the IHA was aware of the
Plaintiffs purported disabilities prior the commencement ofdteviction proceeding.

iv. Whether there is a CausalConnection Between Tsilimparis’s
Disability and the Attack on Collins

In addition to being classified as “disati” under the statutes, the FHA, ADA, and
Rehabilitation Act all require eausal nexus between the plditdidisability and the underlying
basis for terminating the tenancy before the datyonsider a reasonable accommodation arises.
Thus, for the Plaintiffs to prevail, they must ddith that the attack on @Qims is traceable to the

alleged handicap of Tsilimparis.
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To determine whether a plaintiff has shothat a reasonable accommodation “may be
necessary” to afford a plaintiff an equal opportunity to use and enjoy a dwelling under the FHA,
courts look to whether “there is a caulgalk between the disability for which the
accommodation is requested and the misconducisthia¢ subject of the eviction or other

challenged action.”_Bostdfous. Auth. v. Bridgewaterg52 Mass. 833, 848, 898 N.E.2d 848,

859-60 (Mass. 2009); Evans v. UDR, Ir$44 F. Supp. 2d 675, 690 (E.D.N.C. 2009) (“In order

for an accommodation to be deemed “necess#rgre must be some causal connection between
the proposed accommodation and the equal opportunity to be afforded the person with a
disability.”).

To establish a reasonable accommodatiamm under the ADA and the Rehabilitation
Act, the Plaintiffs must show that their tenancy was terminated “by reason of [a] disability” by
establishing that, but for Tsilimparis’s mental illness, he would not have needed a reasonable
accommodation to the otherwise neutral “direcedl’ policy, and therefore the Plaintiffs’

tenancy would not have been termimkté&uper v. J. D’Amelia & Assocs., LL.Glo. 09-CV-

831, 2010 WL 3926887, at *10 (D. Conn. Sept. 30, 2@difing Henrietta D. v. Bloomber@31

F.3d 261, 277 (2d Cir. 2003)). “Framed thispthne onus of the reasonable accommodation
analysis is not the defendants’ purpose in teatng [the Plaintiffs’ tenancy], but whether
[Tsilimparis] was unable to comply with the defendants’ neutral policy and [the Plaintiffs’
tenancy was terminated] because of [his] disability.” Id.

The IHA contends that the Plaintiffs’ tenanggs “not terminated because of any alleged
disability”, but rather becaugesilimparis “in an unprovoked attl, struck a neighbor . . .”.
(Def.’s Opp. at 5.) The Plaintiffs dispute whet the attack was “unpgvoked”. However, as

previously stated, Levitt nae a factual finding in the Decision that the attack was
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“unprovoked”. As this issue was “actually dedtien the Decision, it was the Plaintiffs’ burden
to show that collateral estoppel should naylg because they did not have a full and fair
opportunity to litigate whether the attack waspwvoked”. As with the Plaintiffs due process
claim, a disagreement with a faat finding is not equivalent tilve denial of a “full and fair
opportunity” to litigate the issue. The Plaifgj who were represented by counsel, had an
opportunity to present and cross-examine veses, submit evidence, and provide Levitt with
post-hearing submissions. The Btdfs have failed to meet thebburden and therefore they are
collaterally estopped from re-ligging Levitt’s factual finding tat the attack was “unprovoked”.
To the extent the Plaintiffs disagree withvités standard of review or credibility
determinations, that can only be deabed in an Articlé’8 proceeding.

Nevertheless, the Plaintiffs do not nowrdadid not at the administrative hearing—
solely rely on the question efhether the attack was provokedstgpport a causal link. Rather,
the Plaintiffs also rely on an inferenceated by the letter frofdraddock stating that
Tsilimparis’s medication was adjusted the dayrafie attack on Collins They also rely on the
fact that, from the date that his medicatiorsweadjusted, until the date of the hearing—more
than six months—and even until the present—+ariban one year late-no further incidents
have occurred. Furthermore, the Plaint#fgued in their supplemental submission in the
administrative hearing, and at the hearing betfoieCourt, that Collins continues to provoke
Tsilimparis—a fact the IHA strongly disputes—fustrdemonstrating thée attack was related
to his disability, and not any sort of provocati However, because the element of provocation
is not necessary to a finding of a causal cotiae, the Court does naeed to resolve this

dispute to render a decision the instant motion.
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Although it is a close question, the Court fitikdat, for the purposesf this motion, the
Plaintiffs have shown a causal connection between Tsilimpdigability and the attack on
Collins so that the IHA was required to attemptegasonably accommodate the Plaintiffs prior to
commencing the summary holdover proceeding.

v. Whether the Plaintiffs Proposed, and the IHA Considered, a
“Reasonable Accommodation”

Assuming the Plaintiffs are able to show ttiety are disabled with the meaning of the
statutes, and that the attack on Collins was caused by Tsilimparis’s disability, the Plaintiffs must
also show that the IHA failed farovide or consider a reasdyle accommodation in order to
demonstrate a likelihood of success on the mefiteeir claims under the federal disability
statutes. Here, the Plaintiffs assert thatIHA's failure or refusal to accommodate
Tsilimparis’s disability by providing a probationgogriod, which the Plaintiffs believe would be
a reasonable accommodation, violatesRHé&, ADA and the Rehabilitation Act.

The Second Circuit has defined a “reasonabmmodation” asghe that gives the
otherwise qualified plaintiff with disabilitie€sneaningful access’ to the program or services

sought.” Henrietta D.331 F.3d at 282 (quoting Alexander v. Chod&9 U.S. 287, 301, 105 S.

Ct. 712, 83 L. Ed. 2d 661 (1985)). “A defendantsirnincur reasonable costs and take modest,
affirmative steps to accommodate the handicd@selong as the accommodations sought do not
pose an undue hardship or a gabsal burden.”_Tsombanidi852 F.3d at 578.

Where, as here, the disabled plaintiff comndittse act of violence in the housing project,
the plaintiff “faces a more difficult burden of eslishing that [the] request is reasonable”.
Super 2010 WL 3926887, at *5. “[S]uch adjustments are ordinarily easonable
accommodations, and therefore are required only in unusual circumstancégtiotohg

Giebler v. M & B Assocs.343 F.3d 1143, 1154 (9th Cir.2003) (emphasis in original)).
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Congress did not “intend[] acconaatations to be attempted or implemented if there is no

reasonable expectation that the accommodatiorpvatect the other tenants”. Arnold Murray

Const., L.L.C. v. Hicks621 N.W.2d 171, 175 (S.D. 2001). However, in order to comply with

the relevant statutes “if a handigeed tenant is a direct threatttee health and safety of other
tenants, the landlord is obligated to eithersaably accommodate the tenant’s handicap or

show that no reasonable accommodation will eliminate or acceptably minimize the risk posed by
the handicapped tenant”. fVhen the landlord shows thab reasonable accommodation will

curtail the risk, its duty to accommodate ceases.”VWhether a requested accommodation is

required by law is “highly fact-specific, requigrtase-by-case determination.” United States v.

California Mobile Home Park Mgmt. Ca29 F.3d 1413, 1418 (9th Cir. 1994); Lyons v. Legal

Aid Society 68 F.3d 1512, 1516 (2d Cir. 1995).

Here, the Plaintiffs’ proposed accommodatiothest the IHA grant them a probationary
period to show that the adjustms to Tsilimparis’s medicatioand treatment would prevent him
from constituting a direct threat to the safetyhisf neighbors. The PHiffs not only expressly
requested this accommodation during the hearinghyptasserti[ng] at [the hearing] that he was
mentally disabled and had been successfullyddeftiiowing the assault, this amounted to a

request for an accommodatiorBoston Hous. Auth. v. Bridgewater$52 Mass. 833, 847, 898

N.E.2d 848, 859 (Mass. 2009). This type @c'snd chance” accommodation was suggested in
the Joint Statement, and has been adopted@asonable accommodatimpa number of courts.
SeelJoint Statement at 5—6 (providing an example where a landlord seeks to evict a mentally
disabled tenant who has threatened othmearits with a baseball bat, and the suggested
reasonable accommodation to the landlord’s “medts” policy is an assurance by the tenant’s

attorney that the tenant “will receive approfgiaounseling and periodic medication monitoring
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so that he will no longer pose a dirémteat during his tenancy”); Sup@010 WL 3926887, at
*6 (“Courts have accepted a second chance—thattenant’s opportunity to remain in her
dwelling notwithstanding the landlord’s dishilyneutral justificaion for eviction—as an
accommodation, provided that it is coupled with the tenant seeking assistance for her
disability.”); Bridgewaters452 Mass. at 847, 850 n.26 (holdingtttenant’s request for housing
authority to “depart from its puly of evicting tenants for engagy in a violent act, and reinstate
his tenancy” constituted an accommodation undeiFtHA). It is undisputed that the IHA has
offered no accommodation to the Plaintiffs, egplained why the proposed accommodation is
not reasonable under the circstamces of this case.

However, there is some evidence that HHA undertook the requisite analysis for
determining whether a reasonable accommodatemspossible so that Tsilimparis would not
constitute a “direct threat”ln particular, in itssubmission at the administrative hearing, the
IHA, although predominantly arguing it was nogju&ed to provide or atsider any reasonable
accommodation, set forth its individualized assessment as follows:

(1) the nature, duration and sevenfithe risk of injury is great-as
stated above it can not be disputiedt Mr. Tsilimparis struck Mr.
Collins three times with sufficig¢rforce to be heard within a
nearby apartment. (2) the prodapithat injury will actually

occur is 100%-—injury has aldy occurred; (3) there are no
reasonable accommodation that wiliiminate the direct threat-
short of assigning twenty four security to stand guard over Mr.

Tsilimparis there is no manner in which the Housing Authority can
prevent another attack.

(Compl., Ex. E.) Although the IHA undertook assessment, it is unclear whether this
assessment satisfies the HUD regales or sufficiently allevias its duty to accommodate the
Plaintiffs under the federal disdiby statutes. Absent from érecord is the IHA’s basis for

concluding that the only posstbaiccommodation would be a twerfibur hour security guard, or
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whether this determination wasade in reliance “on current medical knowledge or on the best
available objective evidence”. 24 C.F.R. § 9.131@y.contrast, the Plaintiffs have submitted
evidence that the proposed accommodatiorbkas found to beeasonable by HUD, the
Department of Justice, and other courts; that the medication and treatment of Tsilimparis were
adjusted the day after the assault; and that Tigdima has not engaged in any further acts of
violence since the adjustment to his medarati Thus, for the purposes of this motion, the
Plaintiffs have satisfied thelurden of showing that theygposed a reasobl@ accommodation,
and the IHA has failed to sufficiently shavhy the proposed accommodation, or any other
accommodation, would not have been reasonatder the circumstances of this case.

Accordingly, the Court finds that the Ri&ffs’ have shown a likelihood of success on
the merits of their claims under the FHADA, and Rehabilitation Act for the purposes of
obtaining preliminary injunctive relief.

3. Balance of the Equities

Based on the Court’s review of New York laiwe inquiry of the ditrict court in the
pending eviction proceeding is confined to whethe Plaintiffs received “limited” due process
before the IHA terminated their lease—namelyethler the Plaintiffs were provided with notice
and an opportunity to be heard at the admialiste hearing. There %0 dispute that the
Plaintiffs were provided with nime and opportunity to be hear@hus, if the Court does not
enjoin the pending eviction proceeding, the threstt tie Plaintiffs will be evicted and rendered
homeless is very high. The Plaifg could reapply for entrandato the Program, or for other
federal or state-funded housiagsistance programs. Howewturing the apptiation process—

which could take a significant amount of time-e-tRlaintiffs would stilremain homeless.
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In the context of discussing the proprietyeafoining state court preedings in light of a
challenge to the due process afforded putdiasing tenants in the eviction procedure, the

Fourth Circuit in_Caulder v. Durham Housing Authori#83 F.2d 998 (4th Cir. 1970) stated as

follows:
The program of subsidized low-cost public housing has been
undertaken to serve a variety of staiterests. Should an eligible
tenant be wrongfully evicted, sorfreistration of these interests
will result. The impact on the tenant is no less. Not only is he, by
definition, one of a class who cannot afford acceptable housing so
that he is ‘condemned to suffgrievous loss,’ but should it be
subsequently determined thas eviction was improper the wrong
cannot be speedily made right because of the demand for low-cost
public housing and the likelihood that the space from which he was
evicted will be occupied by other$n short, both governmental
and individual interests are fudred by affording due process in
the eviction procedure.

Id. at 1003. The Court finds that these consitlena are no less applicable when there is a
challenge to a housing authoritgempliance with the federal diséity statutes in the eviction
process. Moreover, because landlords andihgassistance programs can deny housing or
assistance to individuals who pose a “direct threathe safety of other tenants, the resolution
of this action would neasarily impact any of #hPlaintiffs’ future tenancy or housing assistance
applications.

Ultimately, the Plaintiffs have sufficienthhewn a likelihood of sucss on the merits of
their federal disability claims tevarrant injunctive relief. Feral law allows for reasonable
accommodations of individuals with mentasalbilities and has set forth procedures and
guidance to assist housing auilies such as the IHA with dermining whether and to what
extent an existing tenant istéled to such an accommodatiofhe IHA cannot disregard or pay

lip-service to federal law before terminating teaancy of a mentally disabled individual, and
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the IHA has failed to show that it gave anyiges consideration to the Plaintiffs’ rights under
the federal disability statutes befongiating the summaryoldover proceeding.

The Court understands that tih#A is required to consider the safety of all its public
housing tenants, and that, if the Plaintiffs ultietaido not prevail, there is a concern that the
safety of those tenants will be comprised & ourt does not allow it to proceed with the
eviction action. However, the IHA does notgite that, in the one year after the attack on
Collins, neither plaintiff has acted in a violentrmar towards any of the tenants. Thus, in this
case, the Court finds that the lik®od that the Plaintiffs will prvail on their federal disability
claims, and the threat of irreadle injury to the Plaintiffeutweighs the IHA’s concern.
Accordingly, the Court finds that balance of the equities fasayranting the Plaintiffs’ motion
for preliminary injunctive relief.

[ll. CONCLUSION
For the foregoing reasons, it is hereby:

ORDERED, the Plaintiffs’ motion for a prelimary injunction isgranted, and it is
further,

ORDERED, that the IHA is enjoined from pceeding with the state court summary
holdover action pending the outcome of the instant case.

SO ORDERED.

Dated: Central Islip, New York
May 23, 2012

/s Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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