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Michael Burkhardt (the “Petitioner”) petitions this Court for a writ of lzebeorpus
under the provisionsf 28 U.S.C. § 2254. A jury determined that he abducted adaroid girl
and convicted him of kidnapping in the second degreeeaddngering the welfare of a child.
He is presently incarcerated and serving a determinate term of seventeen years.

The Petitioner challenges his kidnapping conviction on three gro(lydle sufficiency

of the evidence, (2he ineffective assistance of trial counsel, andh@)trial court’s failure to
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submit a renunciation charge to the jury. For the following reasons, the petitionad dteits
entirety.
I. BACKGROUND
The Cout will recite the relevant facts in the light most favorable to the ver@erbutt
v. Conway, 668 F.3d 79, 80 (2d Cir. 2012) (per curiam). When citing to any documents, the
Court will use the page numbers assignetheyCM/ECF system, not the internal page numbers.

A. Factual Background

On October 5, 2006 at about 3:45 p.entenyearold girl rode her bicycle to a
neighbor’s house. (Trial Tr. 226—28.) The trip was short, but her mother accompanied her for
most of the way. As they crossed the street, the child notigeltbav decatcovered cawith
tinted windows following their path. After the mother turned back to walk home, the atiéd r
over a hill and noticed the same car parked on the left side of the street. (T32rJ08, 642—
43) As she passed by on the right side, the driver of the vehtbleRetitioner-ran out and
grabbed her, tearing her underwear on the bicycle seat. (Trial Tr. 310-12, 315.) He pid the chi
headfirst into the backseat of his car and drove off. (Trial Tr. 316.) The child triedntthepe
door, but child safety locks prevented her from escapihgal Tr. 318-19, 569.) Throughout
the ordeal, she kicked, screamed, and cried. (Trial Tr. 315, 318.)

A few blocks later, the Petitiongarked next to a wooded area. He climbed into the
backseat, flipped the child on her stomach, and used furry hésticuéstrain her. (Trial
Tr. 317-18, 321.) The Petitioner also covered her eyes and mouth with duct tape. (Trial
Tr. 324-26) The clid’s mouth was red and raw, and she hldadysuffered a laceration on

her legwhen the Petitioner initially grabbed he(Trial Tr. 27677, 441.)



The two sat in the car for several minutes, as the child cried and begged to go home.
(Trial Tr. 327.) Then the Petitioneabruptlysaidthathe was letting her go(Trial Tr. 352.)

After removing the handcuffs and the duct tape, he got out of the car and opened theerésar d
side door. (Trial Tr. 327-29, 343.) The Petitioner warned the ttatdf she ever told anyone,

he would find her. (Trial Tr. 329.) The child fled to a neighbor’s house. (Trial Tr. 145.) Four
days later, the police arrested the Petitioner and charged himewghddegree kidnapping and
endangering the welfare of a chil@lrial Tr. 462-63.) The Petitioner later confessed to the
police, but this confession was not introduced atriné (Confession, Dkt. No. 14-1, at 9-12.)

The Government’s case included testimony from various neighbors, one of which
described the ageas a “quiet residential” place. (Trial Tr. 130.) Another neighbor spotted the
Petitioner’s car near the wooded area but did not look inside the tinted windows. (T1@8F
99.)

TheDefense presented testimony from a licensed private investagattine Petitioner’s
father. Theinvestigator testified that the Peditier drove approximately orienth of a milefor
less than one minutgTrial Tr.636—37.) The Petitioner’s father provided insight on hisson’
background (Trial Tr.640-43.)

TheDefense rested its case without the Petitioner’s testim{®geTrial Tr. 726.)
However, early indications suggested that the Petitioner would testify. jéfyeselection, the
Government surprised defense counsel, Eric Naiburg (“Naiburg” or “trialseijynby stating
that it would not introduce the Petitioner’s confession to the police, and in light of evigentia
rules, the court precluded Naiburg from entering the confession himself. Tl.riad—18, 41—

45.) After this decision, Naiburgndicatedto the courthat the Petitioner would likely testify:



| anticipated the Court’s ruling . . . and it is now [] under very strong
consideration and probably likely that I'm going to call the
Defendant as a witness in this trial.

* k% *

I’'m going to tell the jury that it appears to me now that the Defendant
will testify in his own behalf and depending on . . . how the
evidences comesin . . ..

(Trial Tr. 45, 48.) During his opening statement, Naiburg stated the following:

[The decision totestify is] a choice that will be made by the
defendant, by his counsel, at some time during the evidence taking
or at the end of the people’s case.

* * *

Michael will testify that a day or so before October 5, 2006 his wife
was suicidal, and she hagbne [] on an emergency basis to a
psychiatric ward of a hospital and he was quite distraught. He will
admit to you that he took the child. We will talk more about that.
He will testify that within moments of that apprehension, he knew
full well that he was going to release her in a short, brief period of
time, and he will testify and you will hear from other evidence in
this case that everything that man did, as wrong as it was at that
point, that everything the man did from the time that child gat int
that car was an attempt, one, to calm her down, two, to release her,
and three, to prevent his own apprehension and discovery.

(Trial Tr. 101-02.) In his summation, Naibuegferred tahe absence of the Petitioner’s
testimony. (Trial Tr. 726 (“l indiated to you in my opening statement that Michael might
testify, and obviously, he did not. His Honor will instruct you he had no obligation to take the
stand in his own defense . . . .").)

At the close of thérial, Naiburg requested unlawful imprisonment in the second degree
as an alternatcharge. Theourt granted that request. The Government then made an
application for the lessenclude charge of attempted kidnapping in the second-degree, which

thecourt granted.(Trial Tr. 657483.)



Naiburg also requested that the jury receive a renunciation instructiorcémdskegree
kidnapping—that is, the Petitioner chose to withdraw from the crime before its completion
(Trial Tr. 684-85.) Thecourt denied the request, concluding that “Unlawful Imprisonment in the
Second Degree would have been [] completed as of the time the infant was placedadk tife ba
the car and the car was positioned in a secluded area. Any action by the defemdafieth
would not constitute a renunciation of any of th[e] @axi (Trial Tr. 690-91.) Furtherthe
Government argued, and the court agreed, that the victim’s actions was theaisinfipethe
Petitioner’s decision to let her g@Trial Tr. 684-91.)

After a twohour deliberation, the jury convicted the Petitioner of seaeytee
kidnapping anetndangering the welfare ofchild. (Trial Tr. 824-27.)

B. The Sentencing

During the sentencing phase, tRevernment requested a determinate term of twenty
years postrelease supervision for five yeasspermanent order of protection for the victim; and
certification of the Petitioner as a sex offender. (Sentencing-8r) Although the trial
contained no “allegations of a sexual nature,” the Government argued that ithegeg in
enacting the SeOffender Registration Act[] clearly recognized the motivations behindygés
of crime.” (Sentencing Tr. 7.) Naiburg acknowledged that no one “will ever knowdhe r
motivations for what occurred on that day.” (Sentencing Tr. 22.) He also aoyuetefser
sentencecomparing the Petitioner’s otherwise clean record with the “horrendouseé rdttire
crime. (Sentencing Tr. 16, 21-22.)

The judge imposed determinatéerm of seventeen years for kidnapping and one year for
the endangerment chard®mth sentences to run concurrent{$entencing Tr27-28.) The

former crime carried a maximum sentence of twdiviy years. (Sentencing Tr. 5.) The judge



also granted th&overnment’s request for five years’ postease supervisioma; permanent
order of protectionand sex offender certificatiorf{Sentencing Tr27-29.)

C. PostConviction Proceedings

1. The Motion to Vacate

The Petitioner filed a motion to vacdtee convictions with the County Couctaiming
ineffective assistance of counsel on two grounds. (Mot. to Vacate, Dkt. No. 14-23, §133—
5.)

First, the Petitioner asserted tiNgtiburg ignored his repeated requests to testify and
threatened to withdraw if the Petitioner did not relent. (M. Burkhardt Aff., Pet. B¥ &, 8,
10.) His parents, as liaisons between the Petitioner and Naiburg, also submdsedtsfivhich
echoed theison’s allegations. (Breinling&ff., Pet. Ex. B, 9 G. Burkhardt Aff. 1 5, 7, 11,
15, 19;see alsd@reinlinger Ltr. to Naiburg, Pet. Ex. B, at 30 (discussing Miranda rights) & 32
(discussingrial details, such a@/ade Mapp, andHuntleyhearings).) The Petitioner’s father
also discussed Naiburg’s purported position to prohibit his clients from testifg@gBurkhardt
Aff. 1 5 (“Mr. Naiburg also made it clear early on that he nevewallois clients to
testify. . ..").)

Second, the Petitioner contends that Naiburg failed to conduct a psychiatric ewaluati
that might have led to a diminished capacity defenBat geePet. at 95 (conceding that the
Petitioner “had no prior criminal history or history of mental illness”).) Afterttia¢ cancluded,
the Petitioner hired Dr. Alexander Sasha Bardey to conduct a forensic-psgaatuation.
(Bardey Report, Pet. Ex. D.) According to Dr. Bardey’s report, the Petitsoffflered from a
psychiatric condition—acute stress disorder“that negate his intent to kidnap:

For all the reasons set forth in this report, it is my opinion with a
reasonable degree of medical certainty that Mr. Burkhardt was



suffering from Acute Stress Disorder at the time of the commission
of the crime that rendered him unable to purposefully “abduct” the
complainant, a necessary element of the crime of Kidnapping in the
Second Degree.

Mr. Burkhardt, as result of the confluence of extremely traumatic
events in his life, culminating in the hospitalization of wige
shortly before the commission of the crime, developed
overwhelming feelings of anxiety and entered a disassociated
mental state. Though brief in nature, the period of time during
which Mr. Burkhardt experienced these symptoms, so altered his
thinking, feeling, and behavior that he was no longer functioning
with a rational mind. His awaness recollection, ability to reflect
were all significantly impaired, as were his ability to control and
plan his actions.

(Bardey Report at 41, 66:)he Petitiorr later explained that Hed “an out-of-body
experiencéthinking that the victim was not a human being but “a distorted memory of [his]
childhood.” (M. Burkhardt Aff. § 12 (“By grabbing her, | irrationally believed for a raonthat
| was holding on to my own past, a time when my life was much better.”). However,fearen a
this supposed revelation, the Petitioner attempted to cover the victim’s mouth withkic
Also, about three hours after the incident, the Petitioner went to work. (Confatsdibi2.)
In a sworn affidavit, Naiburg rejected both of these arguments. The detassdeiias

arerelevant br reasons to be explained:

The moving papers allege that the defendant was prevented from

testifying at trial because of a threat madenhy that | would

withdraw from the case should the defendant exercise his right to

testify. This allegation is totally without merit and flies in the face

of the realities of the situation. The defendant, Michael Burkhardt,

from the inception of the caseade strong representations that he

did not wish to testify at trial. In fact, | was often called upon to

assure the defendant that he would not be forced to testify and that

decision was his and his alone to make.

Your affirmant has been practicing minal law for over 37 years
and is fully aware that it is not counsedgc] choice as to whether a



defendant testifies or not. That choice remains with, and is never
taken from, the defendant. In the instant case your affirmant agreed
with the defendast[sic] evaluation that he would make a very poor
witness and would do unnecessary harm to his case if he were to
testify. However, never was the defendant told it would be my
decision or that | would withdraw from the case if he intended to
testify.

During the course of my legal career | have tried numerous cases
where psychiatric defenses were employed. It is my practice, and
has been my practice, to keep an open mind as to whether a
psychiatric defense can be realistically employed. From the
inceptin of my representation of this defendant, throughout all of
our numerous meetings, throughout our detailed discussion of the
facts of the case and throughout-pral preparations there was
absolutely no indication that a physiatrisic] defense could
employed. Simply because this defendant might have had abnormal
sexual proclivities, or marital stress, which might hawetivated
his conduct is not, and was not, grounds for the employment of a
psychiatric defense. Such a defense would have beeriecoun
productive.

(Naiburg Aff., Pet. Ex. E, 11 4-6.) Naiburg also stated that the Petitioner's paezataot

privy to communications bound by the attorradient privilege. Naiburg Aff. §7.)

The Gunty Court agreed with Naiburg and denied the motion. As for the psychiatric
condition, the County Court recognized that Naiburg “could have felt the risk of a deraéele
outweighed its benefits, especially in light of his affidavit expressing his @asuiotthe viability
of a psychiatric defese.” (Cnty. Ct. Decision, Dkt. No. 14-25, at 37.) As for the right to testify,
the County Court focused on “[t]he lack of corroboration in the trial record, the unsudisnti
affidavits, and the opposing affidavit from trial counseld. @t 39.) To bolster this stance, the
County Court expressed skepticism that the Petitioner “hired an attorney whthbisdlaims
told them early on that he never allows his client to testify and that even thougevh&lichael
wanted to testify, he doubted he would put him on the stad.) All in all, the County Court

credited Naiburg’s “welplannedstrategy to recognize the Petitioner’s “poor character” in



hopes that the jury “would connect with him and see the case as he sees it, iRtlenat
committed a crime, but not the crime charged by the Peofdkk.4t(36-37.)

The Petitioner appealed to the Second Department, presenting four bases (f)eher:
evidence was insufficient for a jury to convict him; (& trial counsel was ineffectivendhe
following issues: (ihis psychiatric condition, (iithe Petitioner’s sentencing, and (tine right to
testify; (3)the trial court improperly rejected the Petitioner’s request for a ratiorccharge;
and (4)the Petitioner’'s sentence was exstes. (Appellant’s Br., Dkt. No. 14-26, at 24—67.)

2. The Direct Appeal

The Second Department affirmed, holding that: (1) the Petitioner’s conviciisn w
“supported by legally sufficient evidence”; (e Petitioner received “effective assistance of
counsel at trial and at sentencing”; (8¢ renunciation charge was propeatgnied because “the
kidnapping of the childdctim was complete when the [Petitioner] forcibly seized the child,
placed her in his car, which had tinted windows, and drove off from the place where he had

grabbed her”; and (4he Petitioner’'s sentence wast excessivePeople v. Burkhardt, 81

A.D.3d 970, 971, 917 N.Y.S.2d 884 (2d Dep’'t 2011). The Petitioner then requested leave to

appeal, which was denied by the New York Court of Appeals. People v. Burkhardt, 17

N.Y.3d 793, 952 N.E.2d 1096 (2011).

3. The Present Petition

The Petitioner timely submitted this writ of habeas corpus under the provisions of 28
U.S.C. § 2254, raising the same grounds for relief as he did in his direct appeaf@xitept

excessive sentence argument. (Pet—$1)4



Il. DISCUSSION

A. The Legal Standard Under 28 U.S.C. § 2255

Congress enacted the Antiterrorism and Effective Death Penalty Act (“AEDPAB) L.
No. 104-132, 110 Stat. 1214 (1996), to restrict “the power of federal courts to grant writs of

habeas corpus toate prisoners."Williams v. Taylor 529 U.S. 362, 399, 120 S. Ct. 1495, 1516,

146 L. Ed. 2d 389 (2000) (O’Connor, J., concurring). Under the AEDPA, the petitioner must
show “that he is in custody in violation of the Constitution or laws or treatieg afritied
States.” 28 U.S.C. § 2254(a).

If a state court adjudicated the merits of a claim, a federal court may noagvaih of
habeas corpus unless the state court’s decision was either (1) “contrannto\ed an
unreasonable application of, aléy established Federal law, as determined by the Supreme
Court of the United States,” (2) “based on an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding.” 28 U.SC. § 2254(d). The Supreme
Court has construed the AEDPA “to give independent meaning to ‘contrary [to] and

‘unreasonable.””Jones v. Stinson, 229 F.3d 112, 119 (2d Cir. 2000).

A state court’s decision is “contrary to” clearly established federal lawefsthte court
arrives at a cortgsion opposite to that reached by [the Supreme] Court on a question of law or if
the state court decides a case differently than [the Supreme] Court has onraaetiafly
indistinguishable facts.” William$29 U.S. at 412-13, 120 S. Ct. at 1523 (O’Connor, J.,
concurring). A decision involves “an unreasonable application” of clearly sstathifederal
law when a state court “identifies the correct governing legal principhe fiitee Supreme]

Court’s decisions but unreasonably applies that printiplee facts of the prisoner’s casdd.

at 413, 120 S. Ct. at 1523 (O’Connor, J., concurring). This standard does not require that all
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reasonable jurists agree that the state court was wrong. Rather, the statidegati@vhere
between ‘merely erreeous and unreasonable to all reasonable jurisieries 229 F.3d at 119

(quoting_Francis S. v. Stone, 221 F.3d 100, 109 (2d Cir. 2000)).

The AEDPA “imposes a highly deferential standard for evaluating state-tulings

and demands that state-court decisions be given the benefit of the doubt.” Jones v. Murphy, 694

F.3d 225, 234 (2d Cir. 2012) (quoting Hardy v. Cross, 132 S. Ct. 490, 491, 181 L. Ed. 2d 468

(2011) (per curiam)). This standard is “difficult to meet,” and for good reasonteWhi

Woodall, 134 S. Ct. 1697, 1702, 188 L. Ed. 2d 698 (2014) (qudtaetgsh v. Lancasterl33 S.

Ct. 1781, 1786, 185 L. Ed. 2d 988 (2018h’'g denied134 S. Ct. 2835 (2014).
Section2254(d), as amended by the AEDPA, “stops short of imposing a compiete feleral

court relitigation of claims already rejected in state proceediridartington v. Richter, 562

U.S. 86, 102, 131 S. Ct. 770, 786, 178 L. Ed. 2d 624 (2011). Thus, a petition must show that the
“state court’s ruling . . . was so lacking in justification that there wasranwell understood
and comprehended in existing law beyond any possibility for fairminded disagreeriade
at103, 131 S. Ct. at 786-87.
Furthermore, a state court’s determinations of factual issues are “preubeedorrect,”

and the Petitioner has “the burden of rebutting the presumption of correctnesartanc

convincing evidence.” 28 U.S.C. § 2254(e)@gealsoLynn v. Bliden, 443 F.3d 238, 246 (2d
Cir. 2006). A state court’s findings of fact will be uphéldhless objectively unreasonable in
light of the evidence presented in the state court proceedibgiih, 443 F.3d at 24647

(quotingMiller-El v. Cockrell, 537 U.S. 322, 340, 123 S. Ct. 1029, 1041, 154 L. Ed. 2d 931

(2003)). Thus, a federal court may overrule a state court’s judgment only iftfedtelosest

11



examination of the statsourt judgment, a federal court is firmly convinced that a federal
constitutional right has been violatedWilliams, 529 U.S. at 389, 120 S. Ct. at 1511.

B. As to the Sufficiency of the Evidence

First, the Petitioner challenges the sufficiency of the evidence that undeslies hi

kidnapping conviction.SeeCorrea v. Duncan, 172 F. Supp. 2d 378, 381 (E.D.N.Y. 2001) (“A

‘weight of the evidence’ argument is a pure state law claim grounded in NéwCYianinal
Procedure Law 8 470.15(5), whereas a legal sufficiency claim is based on federalogss pr

principles.”);seealsoDouglas v. Portuondo, 232 F. Supp. 2d 106, 116 (S.D.N.Y. 2002)

(recognizing that a federal court can address legal sufficiency claimstibutaight of the
evidence” claims).The Petitionecontends that he restrained the victim but never did so “with
intentto prevent [her] liberation,” as required to establish the element of abduction atlaethus
crime of kidnapping. N.Y. Penal Law § 135.00(2). Under the Petitioner’s view, he isajfuilt
either attempted kidnapping or unlawful imprisonment.

To evaluate the sufficiency of the evidence, “[a] federal court must look éolatato

determine the elements of the crime.” Quartararo v. Hanslni&@ér~.3d 91, 97 (2d Cir. 1999).

Under New York law, “[a] person is guilty of kidnapping in the second degree lnhahducts
another person.” N.Y. Penal Law § 135.20. To abduct is “to restrain a person with intent to
prevent his liberation” by, among other methods, “secreting or holding him in a plaoce kéhis

not likely to be found.” N.Y. Penal Law § 135.00(2). One example is placing another person in

the backseat of a car. Seqy, People v. Carte263 A.D.2d 958, 958, 695 N.Y.S.2d 458, 458

(4th Dep’t 1999); People v. Salimi, 159 A.D.2d 658, 659, 552 N.Y.S.2d 964, 965 (2d

Dep’t 1990).

12



By contrast, “[a] peson is guilty of unlawful imprisonment in the second degree when he
restrainsanother person.” N.Y. Penal Law 8§ 135.05 (emphasis added). Put another way, the
difference between kidnapping and unlawful imprisonment charges is the abdustemel
SeeDonnino, Practice Commentary, McKinney's Cons Laws of NY, Penal Law § 135.00 (“[T]o
restrain another constitutes the lesser offense of unlawful imprisonment, dothliéd @another
constitutes the far more serious offense of kidnappingi'this case, the Court must evaluate
whether the Petitioner took the victim to a place where she was “not likkbg/found.” N.Y.

Penal Law 8§ 135.00(2).
In making this challenge, the Petitioner “bears a heavy burden, as the stahcasigdw

is exceedingly deferential.”_United States v. Bro¢R9 F.3d 60, 63 (2d Cir. 2015) (quoting

United States v. Coplan, 703 F.3d 46, 62 (2d Cir. 2012)). The Court “must view the evidence in

the light most favorable to the Government, crediting every inference that could kave be
drawn in the Government’s favor, and deferring to the jury’s assessmenhessviredibility.”
Id. The Court will uphold the conviction if “any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doldbt.’

The Petitioner has failed to meet his burden. Along with the child safety lockssettué
physical restraints could convince a rational trier of fact that the Petipoaeented the victim
from escaping or crying out for help. Similarly, paudinext to a wooded area in a “quiet
residential neighborhood” with tinted windows could be construed as an effort to deheease
attention of eyewitnesses. (Trial Tr. 130, 318-642-43.)

The Petitionediscusseshe precise tint of the windowg¢Pet.at89). To be sure, no
evidence was offered to determine the darkness of theSadN.Y. State Vehicle & Traffic

Law § 375, Subd. 12{b)(2) (setting the legal amount of tint: “a light transmittance of less than

13



seventypercent”). What is relevahiere however, is not the darkness of the tinting but the
extent to which the tinting prevented a passerby from noticing the victim in theead.ck

The Petitioner also stresses that he traveled a short distance over a shohdfgane in
a decalcovered car and thus could not have premagetitthe crime. (Pet. at 87.) However, he
has failed to show that such a conclusioreguired as a matter of law. As stated above, the
Court must draw all inferences in favor of the Government, and after datdle evidence
would allow a rational juror to conclude that the Petitioner had a preconceived plachttheat
victim after she separated from her mother.

The cases cited by the Petitioner do not change this concluSeme.g, United States

v. Rodriguez, 587 F.3d 573, 580 (2d Cir. 2009) (analyzing the Hostage Taking Act, which is not

at issue)People v. Elliasser?0 Misc.3d 1143(A), 873 N.Y.S.2d 236 (Sup. Ct., Richmond

Cnty. 2008) (arising out of a first-degree unlawful imprisonment chatggrethe defendants

drove a handcuffed victim to an isolated area and then left him tRe@)le v. Grahani4

Misc.3d 18, 19, 829 N.Y.S.2d 411, 412 (2006) (evaluating a sedegrde unlawful
imprisonment charge because the defendantitese a vehicle ugnored the passenger-

salesman’s instructions to relinquish control); People v. Brinson, 55 A.D.2d 844, 845, 390

N.Y.S.2d 335, 337 (4th Dep’t 1976) (finding that no abduction occurred because the defendant
commandeered a car with the victim already inside but released him after “|ahatifthe
victim] could not drive the car” and assist with any robberies).
In the Court’s view, a rational juror could conclude from the totality of the evedirad
the Petitioner kidnapped the victim. Thus, his |leggdficiency claimas to the kidnapping

conviction is denied.

14



C. As to Ineffective Assistance of Counse{senerally

To establish ineffective assistance of counsel, the Petitioner must show t@iriss|
performed deficiently and that this deficient performance prejudiced thematof the trial.

Strickland v. Washington, 466 U.S. 668, 688—-92, 104 S. Ct. 2052, @0@B-L. Ed. 2d 674

(1984). In reviewing the totality of the evidence, the Cowrst “use a ‘doubly deferential’

standard of review that gives both the state court and the defense attorney thebteefit

doubt.” Burt v. Titlow, 134 S. Ct. 10, 13, 187 L. Ed. 2d 348 (2013) (quoting Cullen v.
Pinholster, 563 U.S. 170, 190, 131 S. Ct. 1388, 1403, 179 L. Ed. 2d 557 (2011)). With this high
bar, it is no surpristhat “the great majority of habeas petitions that allege constitutionally

ineffective counsel” fail.Lindstadt v. Keane, 239 F.3d 191, 199 (2d Cir. 2001)

As for deficient pedrmance, the Petitioner must establish that “counsel’s representation
fell below an objective standard of reasonableneS#iitkland 466 U.S. at 688, 104 S. Ct.
at2064. This inquiry embracesa Strong presumption that counsel’s conduct falls withen th
wide range of reasonable professional assistaridedt 689, 104 S. Ct. at 2065. In that regard,

reviewing courts must be wary of the “distorting effects of hindsigbteiner v. Wells417

F.3d 305, 319 (2d Cir. 2005) (internal quotation marksteahjif as “[tjhere are countless ways to

provide effective assistance in any given case and that [e]ven the best cliefémsle attorneys

would not defend a particular client in the same way.” United States v. Aguirre, 912 F.2d 555,
560 (2d Cir. 1990) (eerations in original) (internal quotation marks omitted).
As for prejudice, the Petitioner “must show that there is a reasonable prolthbiljtyut
for counsel’s unprofessional errors, the result of the proceeding would have besmdiff
Stricklend, 466 U.S. at 694, 104 S. Ct. at 2068. A reasonable probability “lies between prejudice

that ‘had some conceivable effect’ and prejudice that ‘more likely than not aheredtcome

15



in the case.””Lindstadt, 239 F.3d at 199 (quotifdrickland 466 U.S. at 693, 104 S. Ct. at
2067-68)).

Here, the Petitioner raises three bases of errohigl)ial counsel failed to consult with a
psychiatrist to inquire about a diminished capacity defenséhédack of psychiatric evidence
increased the Petitioner’s sentence and his classification under the SexudéORegistration
Act; and (3)his trial counsel prohibited him from testifying. (Pet. $¥.» However, a
discussed below, under the ruleStrickland the Petitioner has failed to establish &alency.

1. As to the Psychiatric Condition Contention

The Petitioner’s first argumentthatNaiburgwas ineffective by failing to introduce
psychiatric evidencee-is without merit. The Petiticer, armed principally with DBardey’s
report, argues that he suffered from “acute stress disorder” at the time afrtbe This
condition, the Petitioner explains, negated his ability to form the necessamytmkadnap. See

People v. Aimonor, 93 N.Y.2d 571, 580, 715 N.E.2d 1054, 1059, 693 N.Y.S.2d 861 (1999) (“A

mensreatype defense . . . serves to negate a specific intent necessary to estdhlish gui

In the Court’s view, it was not objectively unreasonable for Naiburg to forgo a
psychiatric evaluation because the Petitioner cagatdlaat he “had no prior criminal history or
history of mental illness.” (Pet. at 9%ee alsdsov't Opp’n Br. at 8.) Taking into accouttie
Petitioner’s confession and the events that followed the kidnapgpierg, were reasonable
grounds folNaiburgto make this strategic decision. Initially, having in maléck of
psychiatric disorder historgrossexamination of Dr. Bardey’s evaluation could have rendered it

not only ineffective but contrarty the Petitioner’s interests.
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The Petitioner essentially argues that the bizarre nature of the crime saeeld h
indicated that he suffered from a psychiatric disorder. (Pet. at 95.) Howewénatsoften
exhibit bizarre or otherwise unexplainable behavior not associated with psgdtisdrders.

ThePetitioner places great weight Bimton v. Alabama, 134 S. Ct. 1081, 1089, 188 L.

Ed. 2d 1 (2014) (per curiam), which held that “[a]n attorney’s ignorance of a point of law that i
fundamental to his case combined with his failure to perform basic research pointihas a
guintessential example of unreasonable performance Ghdektland.” Howeverthat case
involved a counsel’s failure to replace an inadequate expert withess “on aemistdief that
available funding was capped” and already extelisnder an applicable statute. at 1088.

Unlike the Hinton attorney, however, Naiburg did not misinterpret applicable law.aHe an

strategic decision to avoid a secondary defense that might have further darsadiethti
The Petitioner also nels on several cases for the proposition that Naiburg failed to

conduct a reasonable investigation. (Pet. at 99—100 (citing Etoria v. Bennett, 292 F. Supp.

2d 456, 466 (E.D.N.Y. 2003) However,the circumstances in those casasany of which are
based on rape or sexual abuse chargae markedly different than the circumstanicethis

case Seege.qg, Gersten v. Senkowski, 426 F.3d 588, 610 (2d Cir. 2005) (concluding that defense

counsel failedo review medical records “that would likely have yielded exculpatory egélgn

Pavel v. Hollins, 261 F.3d 210, 223—-@4l Cir. 2001) (describing the defense counsel’s failure

to call an expert witness to interpret physical evidence presented by seeution); Foster v.

Lockhart 9 F.3d 722, 726 (8th Cir. 1993) (finding ineffective assistance on rape charges because
the accused suffered from impotency and the attorney’s investigation of ftradelevas limited

to a single telephone call)pyd v. Whtley, 977 F.2d 149, 158 (5th Cir. 1992) (determining that

trial counsel rendered ineffective assistance by failing to examine the ascs@eitly—deemed
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a “critical issue” by the state courbecause counsel “wrongly assumed that funds were
unavailable” fo an indepedent psychological examination)t is reasonable to assume that
offering a psychiatric defensewithout anyprior history of mental illness or psychiatric
treatment—may have impairethe impact of other defenses. Accordingly, the Court ejbet
Petitioner’s psychiatric defense argument.

2. As tothe Petitioner’'s Sentence

The Petitionerlsoargues that the lack of psychiatric evidence resulted in a higher
sentence and the potential for a higher leslel as a sex offender. (Pet. at209) This
argument fails for the same reasons discussed above. Naiburg’'s pedemzanot deficient,
andwith reasonable certaintpsychiatric evidence would not have had a favoraffkrt on the
outcome on the case.

As for the Petitioner’'s sentence, the trial court judge impaskderminatéerm of
seventeen yearseight years less than the maximum sentence and three years less than the
Government’s recommendation. (Sentencing Tr. 5, 7-8, 27-29.) Introducing a psychiatric
defenseawith no priormentalhistory could have produced a Iéagorableoutcome.

For similar reasons, the Petitioner’s rgkel argument is unsound. The New York State
Sex Offender Registration AetNew York’s version of “Megan’s Law*requires a person to
register as a “seaffender” if he is convicted of a “sex offenshich includes secondegree
kidnapping “provided the victim of such kidnapping . . . is less than seventeen years old and the
offender is not the parent of the victim.” N.Y. Corr. Law 8§ E§8)}(2). An offender’s risk

level is determined at a separate hearidgople v. Mingo, 12 N.Y.3d 563, 571, 910 N.E.2d 983,

988, 883 N.Y.S.2d 154 (2009) (citing People v. Windham, 10 N.Y.3d 801, 802, 886 N.E.2d 179,

180, 856 N.Y.S.2d 557 (2008)). To determine tharayriate risklevel, the hearing court will
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“review any victim’s statement and any relevant materials and evidence submitteddex
offender and the district attorney,” among other evidence. N.Y. Corr. Law § 168-n(3). rin othe
words, thecourt is fiee to consider evidence submitted by the Petitioner that tends to show a non-
sexual motive. Thus, Naiburg’s performance was not deficient on this point.

In the Court’s considered view, the Petitioner has not demonstrated a reasonable
probability that the outcome would be different if Naiburg introduced psychiatderese.
Accordingly, neither of the Petitioner’'s sentencing arguments would lead tatangraf the
writ at issue

3. As tothe Petitioner’s Right to Testify

The Petitioner makesthird claim—thatNaiburg prevented hirfrom testifying In post-
trial affidavits, the Petitioner and his parents assert that Naiburg ignoredtitiener’'s requests
to testify and threatened to withdraw if the Petitioner did not relent. (M. BultkAégr 1 6, 8,

10; BreinlingerAff. 1 9, G. Burkhardt Aff. {1 5, 7, 11, 15, 19.) Naiburg argues, under penalty
of perjury, that the Petitioner “made strong representations that he did nabwestify at trial.”
(Naiburg Aff. 1 4.)

Section 2255 requires a district court to hold a hearing “[u]nless the motion and the files
and records of the case conclusively show that the prisoner is entitled to no.relie28
U.S.C. § 2255(b). “To warrant a hearing on an ineffective assistance of couimsetiea
defendant need establish only that he has a ‘plausible’ claim . . . not that ‘he edtaeky

succeed on the claim.’Puglisi v. United State$86 F.3d 209, 213 (2d Cir. 2009) (quoting

Armienti v. United States?34 F.3d 820, 823 (2d Cir. 2000)Yet the Petitioner “must set forth

specific facts supported by competent evidence, raising detailed and eoteriagsues of fact

that, if proved at a hearing, would entitle him to relieggbnzalez v. United States, 722
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F.3d 118, 131 (2d Cir. 2013pwylisi, 586 F.3d at 213 (comparing an evidentiary hearing with a
summary proceeding).

The County Court rejected the Petitioner’'s argument, citing Underwood v. Clark, 939

F.2d 473 (7th Cir. 1991). (Cnty. Ct. Decision at 39.) In that case, the Court dcdlé\ppethe

Seventh Circuit held that a “barebones assertion by a defendant, albeit madeatimde

insufficient to require a hearing or other action on his claim that his right tq testiis own

defense was denied him.”_Underwood, 939 F.2d at 476. Otherwise, a defendant need only say,
“My lawyer wouldn’t let me testify. Therefore I'm entitled to a new tridld: (internal

guotation marks omitted). Under tlagipropriatdogic, the Petitioner’s request for a hearng

based on his affidavit and that of his parents—would be denied.

However,the Second Circuit took a more restrictive view in United States v. Chang, 250

F.3d 79 (2d Cir. 2001) Chang IT). To the extent that Underwogekrmitted summary
dismissal, the Second Circuit disagreed, fagdihat dismissal without a hearing was
“inappropriate” in cases “involv[ing] off-the-record interactions with . . | tcunsel.” 1d.
at85.

Nevertheless, Section 2255 does not require “a full-blown testimonial hearing” kehen t
district court ca solicit written submissions sufficient to adequatslypplement the recorcee
id. In Chang 1| for example, the Second Circuit relied on “a detailed affidavit from trial
counsel” instead of an evidentiary hearind. at 85. Chang, like the Petitioneeguested an
evidentiary hearing on his ineffective assistance of counsel claim, gligngihhis trial counsel
prohibited him from testifyingld. at 81. At the district court’s request, trial counsel
supplemented the record with a detailed affidavit stating that Chang “delcatdtetdid not

wish totestify in his own defense . . . believ[ing] his prospects were best served byngether
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government to satisfy its burden . . ..” ChandJuited StatesNo. 98-CV-7354 ILG, 1999 WL

439097, at *2 (E.D.N.Y. May 3, 1999)Ghang 1) (alteration in originallinternal quotation

marks and citations omittedee als&Chang 1| 250 F.3d at 81 (presenting a four-paragraph

excerpt of trial counsel’s response). The district court sided with trial eb@ss‘the only
evidence offered by Chang in support of his claim is his own statement thatdtmedel]

forbade him from taking the standChangl, 1999 WL 439097 at *2Cf. Quinones v. United

States 637 F. App’x 42, 43 (2d Cir. 2016) (unpublished) (concluding that the district court erred
when it dismissed the prisoner’s affidavit in favor of the trial attorney’s umsstatement that
was not evidence).

On appeal, the Second Circuit affirmedhang 1] 250 F.3d at 86. Although an
evidentiary heang would have provided “demeanor evidence or the cross-examination of
counsel,” it was within the district court’s discretion to decide that live testimonigviane
added “little or nothing to the written submissiongd: The district court judgedd tried the
case and was “intimately familiar” with the procedural histddy. More importantly, “[t]rial
counsel’s detailed description of events” rebutted Chang’s “highly setffagesind improbable
assertions.”ld.

This case yielda similar conclgion. Naiburg states, in his sworn affidavit, that the
Petitioner did not want to testify and that the Petitioner’s parents were not privy to a
conversations between the attorney and his client. (Naiburg § 7.) The Petighyireg, on
“highly self-serving and improbable assertions,” has not presented a plausible reason to dispute
this account.SeeChang Il 250 F.3d at 86. Nor has he pointed to any portion of the record that

undermines Naiburg’s affidavit. Therefore, a full-fledged evidentiaayihg is unnecessary.
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True enough, this case does diverge fdnangin at least three aspects: (hjs Court
did not try the underlying case; (fis Court has not solicited any written submissions; and
(3) the Petitioner submitted three affidavits, nae. However, in the Court’s view, those
differences areinpersuasive. First, the Second Circuit grounded its analysis in “[t]rial counsel’s
detailed description of events,” not the district court’s familiarity with the jprioceedings.id.
Second, the Court does not need to supplement the record because Naiburg already submitted a
detailed affidavion this subject in respea to the Petitioner’'s motion

The third difference requires more consideration. On the surface, the pafedés/its
repeathe allegations made in the Petitioner’s affidk Uponcloserinspection, they cast doubt
on the Petitioner’s claim. For instance, the Pet@ramcludes letters betwedns mother and
Naiburg, in which shendicated an awareness of legal rights airad details. SeeBreinlinger

Ltr. to Naiburg at 30 (Miranda rights) & 3¥Made Mapp and_Huntleyhearings).) His father

also stated that he knew of Naiburg’s purported position that he never letstelatifiys (G.
Burkhardt Aff. 1 5.) As are#tithe Court shares the County Court’s skepticism that the
Petitioner “hired an attorney who his father claims told them early on thavbeal®ws his
client to testify and that even though he knew Michael wanted to testify, he doubted de woul
put him on the stand.” (Cnty. Ct. Decision at 39.) Thus, in the Court’s discretiemidamtiary
hearing is required in this situation.

As a final matter, Naiburg’s opening statement, in which he indicated that therfeetitio

might testify, does not constitiaStricklandviolation. People v. Benevent®1 N.Y.2d 708,

714-15, 697 N.E.2d 584, 589, 674 N.Y.S.2d 629 (1998) (“[C]ounsel’'s ultimate decision not to
call defendant to the starehlbeit following representations to the contrary made in opening

remarks—does not constitute an objectively incompetent performance.”).
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Furthermore, een if the Petitioner’s right to testify was violated, the Court finds no
reasonable probability that the outcome would have been different. ovsgrnent’'s case was
extremelystrong, especially in light of the victim’s articulate testimony.

In sum, the Petitioner’s ineffective assistance of counsel claims aesldenheir
totality.

D. The Missing Renunciation Jury Charge

Finally, the Petitioner argues that the trial couréétby denying his request for a
renunciation charge. Under New York law, renunciation is “an affirmatifende that, under
circumstances manifesting a voluntary and complete renunciation of his crpurpake, the
defendant withdrew from participation in such offense prior to the commission thereobdad m
a substantial effort to prevent the commission thereof.” N.Y. Penal Law § 40.10(1)ceiv@re
this jury instruction, the Petitioner would have had the burden of establishirenbrsciatiorof
the crimeby a preponderance of the evidence. N.Y. Penal Law § 25.00(2).

This Court recallshat the trial court concluded that “Unlawful Imprisonment in the
Second Degree would have been [] completed as of the time the infant was placeddk tife ba
the car and the car was positioned in a secluded area.” (Tr@dd+691.) Although this
decision was ostensibly based on the lesser included offense, the Government findsdice prej
in part, because “the greater offense [of seadegiee kidnappindjad also been completed.”
(Gov't Opp’n Br. at 13.)

In determining whether the Petitioner suffered prejudice, the Court must askéwhe
‘the [missing] instruction by itself so infected the entire trial that the resultingatam violates

due process.’ Grey v. Henderson, 788 F. Supp. 683, 693 (E.D.N.Y. 1991) (quoting Cupp V.

Naughten414 U.S. 141, 147,94 S. Ct. 396, 400, 38 L. Ed. 2d 368 (1973)). To aid this analysis
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as to renunciation, the Second Circuit requires an affirmative response tqubstiens:
(i) whether theenunciationury instruction at issue was required under New York law;
(i) whether the failure to provide that charge made the conviction unfair; arveh@iher that

failure is remediable by habeas corpus. Baweis v. Strack, 270 F.3d 111, 124 (2d Cir. 2001

The Petitioner’s burden is “especially heavy” because “[a]n omission . . . I&kkdgg0 be

prejudicial than anisstatement of law.’Sullivan v. Blackburn, 804 F.2d 885, 887 (5th Cir.

1986).

Even if the trialcourt should have included a renunciation charge under question (i),
guestion (ii) is dispositive. That failure did not “infect[] the entire {sal that the resulting
conviction violates due processGrey, 788 F. Supp at 693 (internal quotation nsasknitted).
Further, br a renunciation to be effective, it must be voluntary—in other words, “a change of

heart that is not influenced by outside circumstances.” People v. Taylor, 80 N.Y.2d 1, 13, 598

N.E.2d 693, 699, 586 N.Y.S.2d 545 (19%ealsoPeople v. Jenks, 239 A.D.2d 673, 675, 657

N.Y.S.2d 229, 231 (3d Dep’t 1997) (concluding that “the victim’s artful persuasion . . .
prevented the commission of the crime”). In this case, the Court findbénatwas artful
persuasion by the victim who kicked, screamed, and pleaded with her captor to let (Terado.

Tr. 315, 318, 327, 352.)

The Petitioner’s reliance ddingle v. Mance, 716 F. Supp. 2d 309, 322 (S.D.N.Y. 2010),
in which the Southern District of New York granted habeas relief for a gigsstification
chargedoes not compel a different result for two reasdfisst, justification is a defensenot
an affirmative defensewhich requires the Government to disprove the defense beyond a
reasonable doubtd. at 313. Second, iDingle, keyfacts were undisputednamely, that the

defendant “was at some point justified in defending himself against [an] artaekl’ d&tut the

24



timeline of events was uncleald. at 322. “Viewing the evidence in the light most favorable to
[the defendant] and drawing all reasonable permissible inferences in his taeogduthern
District determined that the jury should have received a justification instnudt. at 322—23.
This case is different. Here, t®vernment provethat the crime of secordkegreekidnapping
was complete when the Patitier put the victim in the backseat of his car and shut the door.
(Trial Tr. 629.) In sum, given the strength of the evidence supportingaber@nent’s case
any error concerning a renunciation charge did necathe outcome of the trial, nor did it
infringe uponthe Petitioner’s substantive rights.
[ll. CONCLUSION

The Court finds that this petition for a writ of habeas corpus is denied in itsyenfites
petition is dismissedand the Clerk of the Courtiisspectfully directed to close this case.
SO ORDERED.
Dated:Central Islip, New York
Decemberl, 2016

[s/ Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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