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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
DEVRIM CACIN-WORTHY,
Plaintiff, MEMORANDUM AND ORDER
12 CV 2053(DRH) (AKT)
- against
STARBUCK' S COFFEE COMPANY and
STARBUCKS CORPORATION
Defendars.
___________________________________________________________ X
APPEARANCES:

SACCO & FILLAS,LLP

Attorneys for Plaintiff

141-07 28' Avenue

Whitestone, NY 11357

By: Lamont Kenneth Rodgers, Esq.

Tonino Sacco, Esq.

WILSON ELSER MOSKOWITZ EDELMAN & DICKERLLP
Attorneys for Defendants

150 East 4% Street

New York, NY 10017

By:  George N. Tompkins, Esq.

HURLEY, Senior District Judge:

Devrim CacinWorthy (‘plaintiff”) commenced this actian Queens Supreme Court
against StarbuckCoffee Company and Starbucks Corporation (“defendeaiteging that
defendants were negligent in their delivery of a cup of coffee to the plaimdréby causinthe
coffee to spill and resulting in personal injurieptaintiff. (Compl.  50.) The action was
removed to this jurisdictiondy reason of diversity of citizensHipursuant to 28 U.S.C. § 1332.
(Notice of Removal, DE 1, 1 7.) Presently before the Court is defendants’ motgumforary
judgment, pursuant to Federal Rule of Civil Procedure 56, seeking dismipkahtff’s claims in

their entirety. For the reasons that follow, defendants’ motion is denied.
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BACKGROUND
The following material facts, drawn from the partiescal Civil Rule 56.1 Statements
and evidentiary submissions, are undisputed unless otherwise noted.

In November 2011, plaintiff was employed by Aldaetail store in the Sunrise Mall in
Massapequa, New YorkPrior to going to work on November 25, 20plaintiff stoppedat the
Starbucks kiosk in the center of the mall. Plaintiff ordered a medined regular drip coffeat
the cash registewherea Starbucks employekelivered her coffew her The Starbucks
employee pt alid on the cup of coffebefore providing ito plaintiff. Plaintiff then‘grabbed the
coffe€ with her left hand and began to walk to thalk areg” which was approximately four to
five feet from the register.After plaintiff took three or four stepswardthe milk area, the coffee
spilled According to plaintiff, the coffee spilldzkcause the lid came @&$ she€was making a
motion to sit her cup down onto the condiment tdblés a result of the spill, plaintitillegesshe
sustained severburns.

Plaintiff assets that defendants were negligent in serving coffee that was too hot and in
failing to properly secure the lid of the cedf cup. Plaintiff admits, however, that she does not
know the temperature of the coffee she was seardthat before the coffee spilled she diok
have any trouble holding the cup in her hand as it was not too hot to hold. Additiolaatityffp
does not know at what tempenaiBtarbucksypically brewsor servests coffee Plaintiff also
admits that when she picked up the coffee, the lid was on, however she contends thabtit was
properly affkxed and/or secured to the cup, althoabh never checked see if the lid was on
securely.

DISCUSSI ON

Summary Judgment Standard




Summary judgment pursuant to Federal Rule of Civil Procedure 56 is only appropriate
where admissible evidence in the form of affidavits, deposition transcripts, odothenentation
demonstrates the absence of a genuine issue of material fact and dsespéittyment to
judgment as a matter of lawSee Viola v. Philips Med. Sys. of N. Ad2 F.3d 712, 716 (2d Cir.
1994). The relevant governing law in each case determines which facts amalnipd]nly
disputes over facts that might affect the outcome of the suit under the governimidj lanwperly
preclude the entrgf summary judgmerit. Anderson v. Liberty Lobby, In&t77 U.S. 242, 248,
106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). No genuinely triable factual issue exists when the
moving party demonstrates, on the basis of the pleadings and submitted evidentter and a
drawing all inferences and resolving all ambiguities in favor of the non-mawanino rational
jury could find in the non-movaistfavor. Chertkova v. Conn. Gen. Life Ins. C82 F.3d 81, 86
(2d Cir. 1996).

To defeat a summary judgmeanbtion properly supported by affidavits, depositions, or
other documentation, the neamevant must offer similar materials setting forth specific facts that
show that theres a genuine issue of material fact to be triefule v. Brine, In¢.85 F.3d 1002,
1011 (2d Cir. 1996). The non-movant must present more ttaoindilla of evidencé,Del. &
Hudson Ry. Co. v. Consol. Rail Cqrp02 F.2d 174, 178 (2d Cir. 1990) (quotiugderson477
U.S. at 252), ofsome metaphysical doubt as to the material factaslanidis v. U.S. Lines,

Inc., 7 F.3d 1067, 1072 (2d Cir. 1993) (quotMgtsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 586-87, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986)), and cannot rely on the
allegations in his or her pleadings, on conclusory statements,“oreva assertions that

affidavits supporting the motion are not credibf@opttlieb v. Cnty. of Orangé84 F.3d 511, 518

(2d Cir. 1996) (citations omitted).“When no rational jury could find in favor of the nonmoving
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party becase the evidence to support its case is so slight, there is no genuine issueiaf mater
fact and a grant of summary judgment is prdpeGallo v. Prudential Residential Servs., Ltd.
Pship 22 F.3d 1219, 1224 (2d Cir. 1994).

The district court, in considering a summary judgment motion, must also be mindful of
the underlying burdens of proof becatigee evidentiary burdens that the respective parties will
bear at trial guide district courts in their determination of summary judgment mbtidsdy
v. Towvn of Colchester863 F.2d 205, 211 (2d Cir. 1988). Where the mawing party will
bear the ultimate burden of proof on an issue at ttia, moving part\s burden under Rule 56
will be satisfied if he can point to an absence of evidence to suppessantial element of the
non-movans claim. 1Id. at 210-11. Where a movant without the underlying burden of proof
offers evidence that the non-movant has failed to present sufficient evidence in sfipjsor
claim, the burden shifts to the non-movamboffer “persuasive evidence that his claim is not
‘implausible’” Id. at 211 (citingMatsushita 475 U.S. at 587).

I. Defendant’s Motion for Summary Judgment

According toplaintiff, “[s]olely as a result of thiglefendants’hegligence, carelessness
and recklessnesflaintiff] was caused to be scalded, burned and ferssévere and seus
personal injuries to mind and body, and further, that shesulgiscted to great physigahin and
mental anguish. (Compl. § 50.) Furthermore, @intff claims that the coffee she purchasesms
“supposed to be served at a tempeeateasonable enough to prevent injuagd “in a cup with a
lid properly affixed thereto.” (Id. 1 48-49.)

“In order to demonstrate negligence in New York, a plaintiff must pleagrand that (1)
defendant owed a duty to plaintiff; (2) defendant breached that duty; (3) the brehahdafty

was the actual and proximate cause of thepff’s injuries’ Wurtzel v. StarbuckCoffee Cg.
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257 F. Supp. 2d 520, 526 (E.D.N.Y. 20Q8)ing Lombard v. Boozllen & Hamilton, Inc, 280
F.3d 209, 215 (2d Cir. 200R2) New Yorklaw clearly providesthat“[t] here is certainly no duty to
serve coffee so thano harm will come to a user no mattewhat the circumstances of its use.
Wurtze| 257 F. Supp. 2d at 527 (quotiHgippe v. Twenty~rst Century Remurants of Amer.,
Inc., 497 N.Y.S.2d 306, 309 (Sup. Ct. 1985Moreover,regardingplaintiff’s argument that the
coffee was too hoNew York cours have held thdt[s]ince plaintiff[] clearly intended to purchase
hot coffee and since coffee is customarily served and intended to be consumed aser&ge be
[in defeating a summary judgment motiguiintiff[] must present evidentiary facts establishing
that the coffee served by defendahtvas defective or ueasonably dangerous by virtue of being
hotter than it should have beenHuppe 497 N.Y.S.2cit308. Here, plaintiff has not presented
any such evidece. She only claims that themperaturevassohot such that it hutierwhen it
spilled. (PI's Dep. at 64.) Aeasonablérier of factcould notconcludethat thecoffee was
unreasonably hot based on tteéstimonyalone SeeHuppe 497 N.Y.S.2dat 308 (finding that
conclusoryallegation that coffee wadsuper heatédand “too hot” was insufficient to showdh
“coffee was so hot that it exceeded the reasonable or cugtstaadards for such a produgt”)
Moltner v. Starbucks Coffee C@009 WL 3573190, at *4 (S.D.N.Y. Oct. 23 2009).

Plaintiff, however, contends that henain theory of liability . . . is thahe defendants’
negligence arises from the [defendgintailure to properly secure the lid to the plairisftoffee
cup which in turn resulted in the plaintgfsusaining injury” (Pl.s Aff. in Opp’'n § 16.) In
support of this claim, plaintiff testified thte Starbucks employdée®m whom she ordered her
coffeeput the lid on top of the cup. (R.Dep. at 26.) She also stated that that coffee was in her

possessioonly for the time it took her to waklgproximately 3 to 4 steps toward the milk area.



(Id. at 30, 40 Moreover, as she was walkisge was notsqueezingthe cup or anything” and
the coffee spilled becausg]he cap came up (ld. at33-34; 41.)

Defendants gyuein response¢hat”the evidence in this case clearly establishes that the cup
and lid performed as they were expected to perform until Plamtiffin actions in attempting to
place the cup on the condiment bar to add milk caused the coffee to fpitfs! Mem. in Supp.
at 12.) Viewing plaintifs testimony in the light most favorable to her, however, the evidence
reasonably supports her ictathatdefendant®reached duty of reasonable care because the
Starbuckemployee did not properly secure the lid before hanpliaigtiff’ s coffeeto herand that
this breach causdtle cofeeto spill. As stated by the New York Court of Appeals, although
“[p] laintiff[] need not positively exclude every otlpessible cause of the accidérghe“must
render those other gaes sufficientlyremote or ‘technical to enable the jury to reach its verdict
based not upon speculation, but upon the logical inferences to be drawn from theegviden
Gayle v. City of New Yor92 N.Y.2d 936, 937 (1998):A plaintiff need only provehat it was
‘more likely or ‘more reasonablehat the alleged injury was caused by the defenglant
negligence than by some other agehcyd. (internal citations omitted).Furthermore;[t]jo
avoid summary judgment, [plaintiff is] obligated simply to establish a reasopaiiability that
the accident was caused [olgfendants] negligenc€. Williams v. KFC Nait Mgmt.Co, 391
F.3d 411420 @d Cir.2004) Schneider v. Kings Highway Hosp. Ctr., &7 N.Y.2d 743, 7445
(1986) (‘To establish a prima facie case of negligence based whodiyaumstantiakvidence,

[i]t is enough that [plaintiff] shows facts and conditions from which the negligenite of
defendant and the causation of teeident by that negligence may be reasonably inférred.

(internal quotation marks and citations omitted)).



Here, plaintiff has presented evidence that the coffee spilled because the Starbuck
employee who handed her the mfwoffeedid not searethe lid. In partiailar, shetestified that
the Starbucks employee put the lid on the coffee cup and that the coffee spilled bezidse t
came &. Moreoverthatplaintiff observed thahe lid was ortop ofthe cupwhenshereceived it
does not disqualify hexssertiorthatalthough thdid wason, it was not secureFurthermorea
ressonabldactfindercould logically infer thasince theplaintiff held the cofte cupwithout
squeezingt for suchashort period of timevhile she took three or four steps toward the milk bar
the possibilitythat plaintiffherselfcaused the lid to m®meunsecured isusficiently remote Cf.
Waurtze| 257 F. Supp. 2d at 522-2dismissingnegligenceclaim where coffee spilled after
plaintiff carried itto her carplaced the cup in the car’s cup holder, and began driving home);
Huppe 497 N.Y.S.2d at 30@ismissingnegligence claim where plaintiff carried coffee cups to
her carand “[t]he evidencéndicatdd] that one or both lids [of coffee cups] had been removed and
that it was the jerking motion of [plaintiff] which spillethe coffee) Based on théacts
presentegplaintiff hasestablishec reasonable probability that her injury was caused by
Starbucks. As a result, her claim survivelefendantssummary judgmentotion

CONCLUSION
For the reasons set forth above, the deferslamition for summary judgmentdgnied

The case is returned to Magistrate Judge Tomlinson for all remaining lsepevision.

SO ORDERED.
Dated:Central Islip, New York
November 7, 2014

/s/
Denis R. Hurley
Unites States District Judge




