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SPATT, District Judge:

Five separate actions have been brought against the DefeNganidok Community
Bancorp, Inc., New York Community Bank Corp., Inc., New York Community EadKCB”) ,
Joseph Ficalor@’Ficalora”), Robert Wanr§“Wann”), William Disalvatorg“Disalvatore”)
andor Cynthia Flynn(* Flynn,” and collectivelythe“Defendants™arising from a reduction in
force that occurred on October 13, 2011.

In this regard, on October 13, 2011, NY@Bminated the employment ofore than 400
branch employees working in its New York and New Jersey retail banking operatigesty
six of the twentysevenPlaintiffs in the aboveaptioned actions represent some of these
terminatecemployees Theyclaim, among other things, that the Defendants action in
terminating thenmwasthe result of employment discrimination based on age, natienal
origin, gende and/or disabilityand retaliationin violation ofTitle VII of the Civil Rights Act of

1964, 42 U.S.C. 8§ 2000etseq.(“Title VII"); the Age Discrimination in Employment Act, 29

U.S.C. 8§ 621¢tseq.(the “ADEA”"); the Genetic Information Nondiscriminaih Act, 42 U.S.C.



8 2000ff,etseq.(the “GINA”); the American With Disabilities Act, 42 U.S.C. § 1216fiseq.
(the “ADA”); § 102 of the Civil Rights Act of 1991, 42 U.S.C. 198 the laws of the state
of New York The Plaintiffs also bring a claipursuant to the Worker Adjustment and
Retraining Notification Act, 42 USC § 1210dt,seq.(the “WARN Act”).

The Defendantaow move in Case No. 12¥-2285 (the “Garnett-Bishop Action”), via
three separate motiorts, consolidate thsefive actions pursuant to Federal Rules of Civil
Procedure (“Fed. R. Civ. P.”) 4Z’hesemotiors have been served on all Plaintiffs and
unopposed.

Also pending are (1) the Defendants’ motion to dismiss in Case NGVE3049 (the
“Cappello Action”), as well as the Defendants’ motion to strike ceeslmbits attached to the
CappelloPlaintiffs’ opposition to th®efendantsmotion to dismiss; (2) the Defendants’ motion
to dismiss in Case No. 18Y-1161 (the “Cooper Jones Action”); (3) the Defendants’
unopposed motion to sever the claims of Diann Titus (“Titus”) in the Cooper Jones Action; (4)
the Defendants’ motion to strike the Amended Complaint in the Cdopes Action, as well as
the Cooper Jones Plaintiffs’ cross-motiseeking leave to amend tB@emplaint; and (5) the
Defendants’ motion to dismiss in Case No.@8-2228 (the “Zielinski Action”), as well as the
Defendants’ motion to strike certain exhibits attached to the Zielinski Plainfuifsisition to the
Defendantsmotion to dismiss.

In addition, in Case No. 18V-1018 (the “Warshun Action”), this Court prevey
issued an order, dated August 1, 2013, (1) granting the Warshun Plaintiffs’ motion to amend the
complaint to the extent the Warshun Plaintiffs sought to raise a claim of disabititynilstion
under the ADA against the corporate Defendants; (2)idgriiebalanceof the Warshun

Plaintiffs’ motionto amend the complaint as futile; (3) granting the Defendants’ motion to



dismiss theWarshun Plaintiffs’ complaint against the individual Defendants Ficalora, Wann,

Disalvatore and Flynn with prejudice, except for the claim brought pursuant touh¥ dtle

State Human Rights Law, New York State Executive Law § @X&q.(the “NYSHRL"),

which was dismissed without prejudj@nd(4) granting the Defendants’ motion to dismiss the
Warshun Plaintiffsreverse racial discrimination claim against the corporate Defendants with
prejudice.

As an initial matter, the Court grants the Defendants’ unopposed notsever the
Plaintiff Titus’s claims from the Cooper Jones Action, as Titus was teradimatMay 2012,
seven months after the mass layoff that oexlion October 13, 2011 and under different factual
circumstances than the other Cooper Jones Plaintiffs. In this regardrtibe pre directed to
file a stipulation of dismissal without prejudice of Titus’s claims within one wedkeoflate of
this Order. Further, within fourteen days from the parties’ submission of the stipuéHti
dismissal without prejudice, Titus is diredt® file and serve a separatamplaint in a separate
action asserting her own individual claims against the appropeétadhnts.

As to the remaining motions before the Court, the Court grants the Defendants’
unopposed motion to consolidate the Garnett-Bishop, Cappello, Cooper Jones, Zielinski and
Warshun Actions, but declines to consider the other motions pendingedages. Rather,
notwithstanding the Court’s decision in the Warshun Action, the Court directs counsel for the
Plaintiffs to fileand serva Consolidated Complaint within thirty days of the date of this Order.
The Defendants’ motions to dismibe Capello, Cooper Jones and Zielinski Actions are denied
without pejudice and with leave to renafter the Plaintiffs fileand servea Consolidated

Complaint. The Cooper Jones Plaingfmotion seeking leave to file an amended complaint is



also denied withoytrejudiceand with leave to renew after the Plairgtifie and serve the
Consolidated Complaint.
. BACKGROUND

A. Underlying Facts

Collectively,excluding the Plaintiff Diann Titughe five actions before the Court involve
a total of twentysix Plaintiffs, allof whom are formeNYCB employees NYCB is a banking
institution incorporated under the laws of the state of New York and governkd faderal
banking laws of the United States. NYCB is a subsidiary of New York Comnauitgorp,
Inc., also referrd to as New York Community Bank Corp., In€icalora was the President and
Chief Executive Officer (“CEQO”) of NY®B; Wann was the Chief Operating Officer (“COQ”) of
NYCB; DiSalvatore was a Director and assistant to the COO of NYCBnhiyas a Chief
Administrative Officer (“CAO”) of NYCB. At all relevanttimes NYCB had more than 1,000
employees.

According to the Plaintiffan June 2011, the Defendants NYCB, Ficalora and Wann held
a meeting with all NYCB bank managers in which they stated that NYCB was plefiad
thus, there would be no layoffs. Moreover, Ficalora apparently promised that NYC& woul
never terminate its employees while he was CEO and while NYCB was profitable.

Nevertheless,October 13, 2011, although it was allegedly profitaddCB
terminated approximately0® or moreemployees.The terminated employees were advised that
they could not return to the branch where they had workeldalito “make arrangementsy
have their personal belongings returned to them. Theyedso/ed a termination letter stag

that NYCB, after reviewing its staffing needs, had decided to eliminatepibstions.



Allegedly, the teminated employees were notdat any time prior to October 13, 2011 that a
significant number of employee positions would be eliminated.

Further, in response to inquiries concerning the terminations, NYCB’s human resources
department advised that the terminations were objectively based upon fadtaimgqeecent
disciplinary history, recent performance evaluations, branch audits and sgélsa However,
the Plaintiffs contend that they did not have any recent disciplinary warnings atttethatcent
performance evaluations were neither pamrunsatisfactory.They further contenthat their
performance ratings were lowered because branch management had been ingtaerient b
management of NYCB to lower the performance ratings of their staff, sotleat@oyee who
had, for example, previously received a rating of “far exceeds” hadtead reeve a lower
rating of “exceeds.”

According to the Plaintiffs, those selected to be-lafidwere prechosen to be
terminated, despite any representations by the Defendants to the contraig.régdrd,he
Plaintiffs claim that th®efendants decided to termina®ployeesvho were dispropdionately
Caucasian or African American femsJdad disabilitieandwereover the age of forty.
Additionally, some Plaintiffs assert that the termination of their employment was ah a
retaliation by the Defendants.

Following the October 13, 2011 reductionforce, the Plaintiffs claim that NYCB
transferred/ounger, lesgexperiencegmployees and hired new, péme and lowerpaid
employeesvho also were younger in order to replace those employees that they had l&nd off
this regard, the Plaintiffs allege that NYCB offered and continues to offarresricemployees
incentives to activelyecruit new hires for various positions that had been previously held by the

terminated employeeand have also included job postings for these positions online and in



newspapers. Many of the Plaintiffs have also been encouraged to reapply to currént NYC
openings, but even though they have reapplied, they have not been rehired by NYCB.

B. The Defendants’Motion to Consolidate

On April 29, 2013, thebeferdantsfiled amotion in the Garnett-Bishop Action to
consolidate the Warshun Action and the Cappello Action witlG#raettBishop Action
pursuant to Fed. R. Civ. P. 42(a)(2). Thereafter, on June 11, 2013, the Defendants filed a second
motion in the GarettBishop Action to consolidate the Zielinski Action with the Garnett-Bishop
Action. Finally, on June 18, 2013, the Defendants filed a third motion in the Garnett-Bishop
Action to consolidate the Cooper Jones Action with the Garnett-Bishop Action. thnesl
motions, the Defendants argue that these cases should be consolidated because they involve
common questions of law or fact. To datene ofthe Plaintiffs have@pposed the Defendants’
motions.

Il. DISCUSSION

A. As to Whether the Plaintiffs’ Actions Should be Consolidated

Fed. R. Civ. P. 42(a) governs the consolidation of actions. Under the Rule,

[i] f actions before the court involve a common question of law or
fact, the court may:
(1) join for hearing or trial any or all matters at issue in the
actions;
(2) consolidate the actions; or
(3) issue any other orders to avoid unnecessary cost or
delay.

Thereforge as long as there will be a fair and impatrtial triRlule 42(a) . . . empowers a trial
judge to consolidate actions for trial when there are common questions of law ordacict

unnecessary costs or delayldhnson v. Celotex Corp., 899 F.2d 1281, 1284 (2d Cir. 1861),

denied 498 U.S. 920, 111 S. Ct. 297, 112 L. Ed. 2d 250 (1980ither, any[d]ifferencesin

causes of action [or] defidants . . . do not render consolidation inappropnakeste (1) “the

8



cases present sufficiently common questions of fact and law,” and (2) the @Gdsithfat “the
differences do not outweigh the interests of judicial economy served by conealid#taplan

v. Gelfond, 240 F.R.D. 88, 91 (S.D.N.Y. 200 BeealsoLeGrand v. New York City Transit

Auth., No. 93-€V-0333 (JG), 1999 WL 342286t *8 (E.D.N.Y. May 26, 1999).

“The trial court has broad discretion to determine whether consolidation spaippe.”
Id. However,the Second Circuit suggests tRatle42(a)“be prudently employed as a valuable
and important tool of judicial administratioimvoked toexpedite trial and eliminate unressary

repetition and confusioh.Devlin v. Transp. Commc’n Int'l Union, 175 F.3d 121, 130 (2d Cir.

1999) (internal quotatiomarks and citations omitted)n addition, the Second Circuit has
explainecthat while“a district court should consider both equity and judicial economy” in
assessing whether consolidation is appropriate, “efficiency cannot be pdrtuitireail at the
expense of justi¢eand, thus, “consolidation should be considered when savings of expense and
gains of efficiency can be accomplishedhout sacrifice of justice.” 1d. (emphasis imriginal)

(internal quotation marks and citations omitte8gealsoConsorti v. Armstrong World Ind., 72

F.3d 1003, 1006 (2d Cir. 199%acatedon other grounds, 518 U.S. 1031, 116 S. Ct. 2576, 135

L. Ed. 2d 1091 (1996); Endress v. Gentiva Health Servs., 278 F.R.D. 78 (E.D.N.Y. 2011).

In this regard, “courts must considartiether the specific risks of pouelice and possible
confusion are overborne by the risk of inconsistent adjudications of common factuadgaind |
issues, the burden on parties, witnesses, and available judicial resources posdipley mul
lawsuits, the length of time required to conclude multiple suits as againgi@@ne, and the
relative expense to all concerned of the skigdd, multiple-trial alternatives’ Augustin v.
Jablonsky, 996V-3126 (DRH)(ARL),2001 WL 770839, at *15 (E.D.N.Y. Mar. 8, 20048y’d

and remandedn other grounds, 461 F.3d 219 (2d Cir. 2006) (quaoting Johnson, 899 F.2d at




1285). The “risk of confusion or prejudice [is] avoided in [a] consolidated action where [a]
district court use[sfintelligent management devices’ such as thought verdict forms and

cautionary and limiting instructions.Id. at *16 (quoting Consorti v. Armstrong World Indus.,

Inc., 72 F.3d 1003, 1008 (2d Cir. 1998acatedn other grounds sub nom. Consorti v. Owens-

Corning Fiberglas Corp., 518 U.S. 1031, 135 L. Ed. 2d 1091, 116 S. Ct. 2576 (1996)).

importance, consolidation does not generally prejudice a parties, tgiceusé “‘does not
merge the suits into a single cause, or change the rights of the parties, or makéthase

parties in one suit parties in anotherPtimavera Familienstiftung v. Askii73 F.R.D. 115,

130 (S.D.N.Y. 1997) (quoting Johnson v. Manhattan Ry. Co., 289 U.S. 479, 496-97, 77 L. Ed.

1331, 53 S. Ct. 721 (1933)).
“The partymoving for consolidation bears the burden of showing the commonality of

factual and legal issues in the actions it seeks to consolidate.” Augustin v. JadSRER/—

3126 (DRH)(ARL), 2001 WL 770839, at *15 (E.D.N.Y. Mar. 8, 2002),'d and remandedn

other grounds, 461 F.3d 219 (2d Cir. 2006); Endress v. Gentiva Health Servs., 278 F.R.D. 78

(E.D.N.Y. 2011). Having reviewed the Defendahtaoving papers, as well dse Plaintiffs’
separat€€omplaints, the Court finds thtétte Defendans have met thisurden and that
consolidation is appropriateere The Plaintiffs all bring employmediscrimination lawsuitas
employees who were terminated as part of NYCB'’s October 13, 2011 reduction iarfdrce
raisealmostidentical claims againstearly identicaDefendats. In this wayall five cases
involve the sameet offacts with respect tprocess by which the Defendants decided which
employees were to be terminated as part of the reduction in force.

As suchas these cases involagmostidentical questions daw and fact as well as

almost identical partieand without opposition bghe Plaintiffs it appears thatamsolidation will

10



economize both judicial resources and the resources of the p&gieSed.R.Civ. P. 42(a);

Johnson, 899 F.2d at 1285; Autins2001 WL 77083%at *15; Guidelines For The Division Of

Business Among District Judges, Eastern District of New YRtke 50.3.1 (a) (“A civil case is

‘related’ to another civil case for purposes of this guideline when, becatrse amilarity of
facts and legal issues or because the cases arise from the same transaction arsauestgs)tial
saving of judicial resources is likely to resadt long as there will be a fair and impartial trial,
from assigning both cases to the same judge”).

Accordingly, the Plaintiffs’five actionswhich arenow pending before this Cowate

consolidated for all purposes “GarnetiBishop, et al. v. New York Community Bancorp., Inc.,

et al.”underCase Numbet2-CV-2285, and the Cappello, Cooper Jones, Zielinski and
Warshun Actions arelosed.

B. As tothe Individual Defendants and the Motions to Dismiss

As stated above, the Defendants have motions to dismiss pending in the Cappello,
Cooper Jones and Zielinski Actions, as welaasociated motions to strikén addition, in the
Plaintiffs in the Cooper Jones Action had cross-movetetore to amend the€omplaint.

However, in light of the Court’s decision to consolidate the above-captioned actions, the Cour
declines to consider thesemainingmotions &this time. Rather, the Plaintiffs are directed to

file and servea Consolidated Complaint within thirty days of the date of this order. The
Defendantsmotions to dismiss are denied without prejudice aittl leave to renewafter the
Plaintiffs file and serve the Consolidat€dmplaint. Similarly, the Cooper Jones Plaintiffs’
motion seekindgeave to amend their Complaistalso denied without prejudiemdwith leave

to renew after the filingnd serving of the Consolidated Complaint.
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[ll. CONCLUSION

For the foregoing reasons, it is hereby,

ORDERED, thatthe Defendantsmnotion to consolidate Case Numbers @®—2285
(the GarnetBishop Action); 13€V-1018 (the Warshun Action); 18Y-1049 (the Cappello
Action); 13-CV-1161 (the Cooper Jones Action); and @8—2228 (the Zielinski Actionis
granted and it is further

ORDERED, that the Clerk of the Court is directed(g consolidate théve actions set
forth above unde€ase Numbet2-CV-2285and(2) close Case Numked3-€V-1018, 13—
CV-1049, 13€V-1161 and 135V-222§ and it is further

ORDERED, that the consolidated action shall hereinafter be referred“@@asett

Bishop, et al. v. New York Community Bancorp, Inc., et al.” and shall proceed Gader

Number 12€V-2285. Al filin gs are to be made only undeaseNumber P-CV-2285 and it
is further

ORDERED, that theclaims of thePlaintiff Diann Titusare severed from the
consolidated action. The parti@se directed to file a stipulation of dismissathout prejudice
of Titus’s claims within one week of the date of this Order. Further, Titusastéld, vithin
fourteen days from the submission of gtigulation of dismissal without prejudide, file and
serve a separate complaint in a separate action asserting her own individual claistdlagai
appropriate defendis; and itis further

ORDERED, that the Plaintiffs are directed to file a Consolidated Complaint
incorporating the claims ohé remaining twentgix Plaintiffs The Consolidated Complaint

shall not assert new allegations against the Deferndamdst is further

12



ORDERED, that all remaining motiongending in any of the five actionscludingthe
Defendantsmotions to dismisand the Cooper Jones Plaintiffs motion seeking leave to amend
their Complaint,are dismssed without prejudice amdth leave to renew after the Plaintifike
the Consolidated Complaint.

SO ORDERED.
Dated:Central Islip, New York
January §2014
/s/ Arthur D. Spatt

ARTHUR D. SPATT
United State®istrict Judge
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