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HURLEY, Senior District Judge:

Plaintiffs James Canner, Karl Hayes, James Muofagk, Jose Miguez, John Radin, and
Benjamin Tayng(collectively “plaintiffs”) commencedhis action pursuant to 42 U.S.C. § 1983
alleging that defendants violated their rights under the First and Fourtemetihdments of the
United States Constitution by retaliating against them based on their political affili@ion
June 23, 2014, the Court issued an Ofttex “June Order”granting in part and denying in part
a motion to dismiss bthe City of Long Beach, City of Long Beach Police Department, Michael
Tangney, Fran Adelson, Len Torres, Michael Fagen, Scott J. Mandel, John QugWilshaand
Jack Schnirman (collectivelicity defendants®). Additionally, it denied Pablmen Benevolent
Association (“PBA”) ad Stefan Chernaski(collectively“PBA defendants”) motion to dismiss
a breach of the duty of fair representatotenm against them, though it ultimately granted that

motion in its February 11, 2015 Order on PBA defendants’ motion for reconsideration. In the

! Long Beach Police Department and John C. McLaughlin are no longer parties to this
action.
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June Ordett alsogranted plaintiffs leave to replead the claims that had been dismissed.
Accordingly, on July 23, 2014, plaintiffs filed an Amended Complaint.

Presently before the Court are three separate motions to dismiss the Amemidair@o
by the city defendants, PBA defendants, and newly added defendants the DierGhapabf
Long Beach, Inc., Long Beh Democratic Committee, and Steven Kofuatlectively the
“Democratic Club defendants”)For the reasons set forth beldte citydefendants’ motion is
granted in part and denied in part, the PBA defendants’ motion is granted in part andrdenied i
part and theDemocratic Club defendantsiotion isgranted

BACKGROUND
The Court assumes familiarity with the facts as laid out in its June Order.
DISCUSSION

Legal Standard

Rule8(a) providesthata pleadingshallcontain“a shortandplain statemenbf theclaim
showingthatthepleaderis entitledto relief.” FeD. R.Civ. P.8(a)(2). In recent years, the
Supreme Coutthasclarified thepleadingstandardapplicablein evaluatingamotionto dismiss
under Rule 12(b)(6).

First,in Bell Atl. Corp.v. Twombly 550U.S.544 (2007), the Coudisavowedhewell-
knownstatemenin Conleyv. Gibson 355U.S.41, 45-46 (1957hat“a complaint should not be
dismissedor failure to stateaclaim unlesst appeardeyond doubthatthe plaintiff canprove
no setof factsin support of hiclaimwhich would entitle him to relief.” Twombly 550U.S. at
561. Insteadto survive amotionto dismissunderTwombly aplaintiff mustallege“only
enoughfactsto stateaclaimto relief thatis plausible onts face.” Id. at570.

While a complaintattackedby a Rule12(b)(6) motion to dismissdoes noneed
detailedfactual allegations,a plaintiff's obligationto provide the grounds of his



entitlementto relief requiresmore thanlabelsand conclusionsand a formulaic

recitationof the elementwf acauseof actionwill not do.Factualallegationsamust

be enougho raisearight to relief above thespeculativdevel, on theassumption

thatall theallegationsn the complaintaretrue (evenif doubtfulin fact).
Id. at 555(citationsandinternalquotationmarksomitted).

More recently,in Ashcroftv. Igbal, 556U.S.662 (2009), the Supreme Court provided
furtherguidancesettingatwo-prongedapproachor courtsconsideringa motionto dismiss.
First, acourtshould “begirby identifying pleadingghat,because¢heyareno morethan
conclusionsarenotentitledto the assumption of truth.Id. at 679.“While legal conclusions
canprovide theframeworkof acomplaint,they must be supportéxy factualallegations.” Id.
Thus,"[t]hreadbarerecitalsof theelementsof acauseof action, supportedy mereconclusory
statementsjo notsuffice.” Id. at 678 €iting Twombly 550U.S. at 555).

Second;[w]hen therearewell-pleadedactualallegationsa court shouléissumeheir
veracityandthendeterminewvhetherthey plausibly giveriseto anentitlemento relief.” 1d. at
679. “Determiningwhethera complainstatesa plausibleclaimfor relief[is] . . . acontext
specifictaskthatrequiresthereviewingcourtto draw onits judicial experiencandcommon
sense.”ld. The Court definedlausibility asfollows:

A claim hasfacial plausibility whentheplaintiff pleadsfactualcontent thaallows

the courtto draw the reasonablanferencethat the defendants liable for the

misconduct alleged. The plausibility standardis not akin to a “probability

requirement,”but it asksfor more than a sheerpossibility that a defendanthas
acted unlawfully. Where a complaintpleadsfacts that are “merely consistent
with” a defendant’diability, it “stops short ofthe line betweenpossibility and
plausibility of ‘entitlementto relief.” ”

Id. at 678 (quotingandciting Twombly, 550U.S. at 556-57)(internalcitationsomitted).
In other words;wherethewell-pleadedactsdo notpermitthe courto infer morethan

themerepossibility of misconduct, the complaihtasalleged—butit hasnot ‘show[n]'—thatthe

pleader is entitled to relief.td. at 679 (quoting-eD. R.Civ. P. 8(a)(2)).



Il. Plaintiffs’ Section 1983 Claims Against the CiGouncil Defendantsand
Schnirman

As noted in the Court’s June Order, “[i]t is well settled in this Circuit that ‘pafson
involvement of defendants in alleged constitutional deprivations is a preredaiaih award of
damages under § 1983.’Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995) (quotigight
v. Smith 21 F.3d 496, 501 (2d Cir. 1994). Moreover, “a defendant in a § 1983 action may not be
held liable for damages for constitutional violations merely because he held okiton of
authority.” Black v. Coughlin76 F.3d 72, 74 (2d Cir. 1996 theJune Order, the Court found
thatplaintiffs did not adequately plead § 1983 claims ag#&ire Adelson, Len Torres, Michael
Fagen, and Scott J. Mandgkreinafter theCity Council defendants”) and City Manager Jack
Schnirmarbecause the Complaint lackiedttual allegations that these defendants were
personally involved in the alleged constitutional deprivatidhiesently, city defendants argue
that “[p]laintiffs’ reinstated first, second and third causes of actiomgrisnder 42 U.S.C. 8
1983 still fail because while the Amended Complaint now contains 700 paragraphs, the City
Council Defendants’ and Schnirman’s alleged involvement in the demotions and promettions s
forth in the Amended Complaint remains nothing more than conclusory.” (City DEfeY. in
Supp. at 9.)

Plaintiffs, however, argue that their new allegaticegarding three emaitgent toCity
Council defendants and Schnirman are sufficient to demonstrate these deferefantsal
involvement. Regarding the first emailcaording to the Amended Complaint, on December 19,
2011, Kohut, deaderof the Democratic Club, sent an email entitled “FY1 Police Department” to
Adelson, Fagen, Mandel, Torres, Schnirman, and othepadres affiliated with th&ong
Beach Democratic PartfAm. Compl.  77.) According to the Amended Complaint, the emalil

states:



Word is that the current administration is promoting 2 Sergeants to

Lieutenant later today. Howie Domitz and Michael Langlois.

Effectively preventing Stefen [Chernaski] from becoming a

Lieutenant. Same scenario use on Piazza on the Fire Department.

Here however, the current administration will now be able to

appoint 2 new Sergeants. The first thing we do when we get in is

demote, re-assign, and punish these guys. Tirnabout isdgjr p

right? Just more friends and family! 14 more days...
(Id.) Adelsonsent the second email issueon January 2, 2012 tdandel, Fagen, Scilirman,
and Torres, after receiving Radin’s application to be the LBPD’s new Ratigenissioner. It
states!'Didn’t realize these resumes came in for the Police Commissioner on the lbmyaih e
This guy has nerve. Police Commissioner. That's funny. He’s going to be ddiicggward at
the school. He has to pay for what he did for Tommid’ {79.) Dmmy refers to Tommy
Sofield, the Republican President of the City Council at the time of the November 2011
elections, who was openly supported by the plaintiffd. §{ 80.) On January 2, 2012, Adelson
sent thethird emailat issue hereo Mandel, Fagen, Schnirman, and Torres after receiving
McCormack’s application for the Police Commissioner position. This email sthjedhe a
moron? We should be firing him not hiring him.rd.(T 81.)

City defendants dispute the accuracy of these emails as quoted in the Amended
Complaint. They submit copies of what they purport are the original emailsethfabm
Schnirman and Adelson. These emails excludstmhoot all of the inflammatory language
guoted in the Amended Complaint. Specifically, defendaetsion of the first email excludes
the language, “The first thing we do when we get in is demote, re-assign, ardtheseguys.
Tirnabout is fair play, right?” Defendants’ copy of the second email containshenggatement,
“Didn’t realize these@esumes came in for Police Commissioner on the lbnyomig” and

excludes the rest of the language referring to Radin doing traffic duty and payfmdnat he

did for Tommy.” Finally, defendants’ version of the third email does not contain aniy tive
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body of the email at all. Plaintiffs respibto the city defendants’ versionsthe emails in
guestion by providing the declaration of Maria Radin, plaintiff Radin’s wife, in i
explains that she received copies of the emails containing the language quioéedrmended
Complaint from plaintiff Fagenwho found the emails in his storage locker. Ms. Radin’s
declaration attaches versions of the emails that accurately reflect the langoizgeigthe
Amended Complaint.

The grave discrepancies between defendants’ and plaintiffs’ versionsevhéilsis
disturbing. However, the Coud not at liberty to determine which party’s version is accurate,
and it must apply the legal standard discussed above on this motion to dismiss. Thkesfore, t
emails will be viewedn the light most favorable to the plaintiffs and as they are quoted in the
AmendedComplaint. Still, even when viewed in this light, the allegaocareinsufficient to
maintain a claim against ti@&ty Council defendants and Schnirman. While the emails
demonstrat@egative feelings towards Radin and McCormack, plairgtifsfail to allege that
the Gty Councildefendants and Schnirman werelbirevolved in the actual adverse actions
about whichplaintiffs complain Moreover, the emails do not demonsttaggthe City Council
defendants and Schnirman had any relationship with Tangney astiefendants point ous
the allegedactual“perpdrator of thedemotions and reassignments” but “is not alleged to have
either received or sent any of thesmails.” (City Defs.’ Reply at 2.) As a result, plaintiffs
have not sufficientlpleadcedthat Schnirman and the City Council defendanésepersondly
involvedin the alleged constitutional violatioasid their § 1983 claims against those defendants
for monetary relief are dismissed

Moreover, plaintiffs’ claims for declaratory and injunctive relief againssé defendants

are also dismiggl Although plaintiffs claim that “personal involvement of a defendanobis



required” when seeking injunctive and declarative relief, all of the casesitb@ysupport
stand for the proposition that “personal involvement abfinial sued in hiofficial capacity is
not necessary where the plaintiff is seeking only injunctive or declaratioefunder 42 U.S.C.
§ 1983.” N.Y. Youth Club v. Town of Smithtq867 F. Supp. 2d 328, 339 (E.D.N.Y. 2012)
(emphasis added)As such, those casase not instructive here given th@aintiffs are suing the
City Council defendants and Schnirman in their individual capacities. (Am. Compl.Z¢ 19-
26.)

However city defendants’ argumetttat the remaining First Amendment claims against
Tangneyard the City of Long Beach should be dismissed because plaintiffs heldmakioy
positions that were exempt from First Amendment gtada is unavailing “Although public
employees generally may not be discharged for exercising their Fiestdment rigts, the
Supreme Court has created an exception to this rule for policy-making and corifidentia
employees, for whom political viewpoints are permissible employmentiaréged who,
accordingly, may be discharged by reason of political affiligtipolitical beliefs, ideological
viewpoints or partisan activity. Hommel v. City of Long Beach014 WL 1010654, at *2
(E.D.N.Y. Mar. 14, 2014) (internal quotatiomarks and citations omitted}jIn Vezzetti v.
Pellegrini, 22 F.3d 483, 486 (2d Cir. 1994), the Second Circuit noted eight specific factors that
can indicate whether a public employee may be subject to paésaad termination: namely,
whether the employee (1) is exempt from civil service protection, (2) has technical
competence or expertise) (@ntrols others, (4) is authorized to speak in the name of
policymakers, (5) is perceived as a policymaker by the public, (6) influengesngnent
programs, (7) has contact with elected officials, and (8) is responsive torpadiges and

political leaders.” Id. at *3.



The city defendants urge the Court to look outside the Amended Complaint at a
description of a commanding officer as contained in the LBPD’s Rules andaRegsstating
that commanding officers are responsible for, among other things, enforcementoafthe
However, even if the Court were to do so, that description alone does not demdimatrate
plaintiffs are policynakers or thaany of the above mentioned factors weigh in favahef
same As a resultat this stage of thigigation, the claims against Tangney and the City are not
dismissed on this ground.

Finally, the claims against Tangney are not dismissed pursuant to qualified immunity.
“Government ators have qualified immunity t® 1983claims ‘insofar as theconduct does not
violate clearly established statutory or constitutional rights of whichsamalale person would
have known.” ” Bolmer v. Oliveira594 F.3d 134, 141 (2d Cir. 2010) (quoti@gin v. Vill. of
Cornwall-on—Hudson Police Dep%/7 F.3d 415, 432 (2d Cir. 2009)Thus, “[a] qualified
immunity defense is established if (a) the defendant's action did not viokaty elstablished
law, or (b) it was objectively reasonable for the defendant to believe thattlua did not
violate such law.”Salim v. Proulx93 F.3d 86, 89 (2d Cir. 1996Defendants argue that since
“[t]here is no clearly established law in this Circuit that Commanding Officetiquus are not
policy-making positions and cannot be filled based upon political affiliation . . . it would have
been reasonable for the Individual City Defendants to have filled these positiedsupas
political affiliation.” (City Defs.” Mem. in Supp. at 25.)

“Though a qualified immunity defense may be advanced on a 12(b)(6) motion, it faces a
‘formidable hurdle’ when advanced at such an early stage in the proceedatieetral Church
of the Intercessor v. Inc. Vilof Malverne 353 F. Supp. 2d 375, 391 (E.D.N.Y. 200&j)ing

McKenna v. Wright386 F.3d 432, 434 (2d Cir. 2004.) Moreover, “plaintiff isiteed to all
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reasonable inferences from the facts alleged, not only those that support hidetaiao those
that defeat the immunity defens&ftKenna,386 F.3d at 436Viewing all of the alleged facts

in the light most favorable to the plaintiffs, the Court cannot say at thisdtége litigationthat
Tangney'’s actions did not violate clearly established law oiitthats reasonable for Tangney to
believe that his actionserenot in violation of the lawAs a result, this claim survives.

Il . Plaintiffs’ Seventh Cause of Action Pursuant to Monell

In the June Order, the Court dismissed plaintMsnell claim because it had not
sufficiently plead that the City of Long Beach undertook the alleged conduatptits “a
policy statement, ordinance, regulation, or decision officially adopted and watediby [its]
officers” or a “governmental ‘custom’ even though such a custom has note@d¢ermal
approval through . . . official decision making chasrieMonell v. Dep't of Soc. Serv4.36
U.S. 658, 690-91 (1978)Specifically, plaintiffs had not allegebat their injuries arose frothe
City’s widespread practice of First Amendment violations, the actions of final polieysak
the failure of official policymakers to properly train subordinates.

Presently, city defendants argue that the Amended Complaint similaslydaillege
“sufficient allegations to support Plaintiffs’ conclusory allegation that mapdnad final
policymaking authority for the City so as to bind the CityCity Defs.” Mem. in Supp. at 12.)
As noted in the June Order, “[w]hether the official in question possessed final pdingma
authority is a legal question, which is to be answered on the basieolasv.” Jeffes v. Barnes
208 F.3d 49, 57 (2d Cir. 200(internal citations omitted)In the June Orderiree plaintiffs did
not reference any state law supporting their claim that Tangasa final policymaker, the
Court dismissed thiklonell claim. See Anthony. City of New York339 F.3d 129, 139 (2d Cir.
2003)(rejecting plantiff's argument that police sergeant was a final pohaker because
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plaintiff did “not provide any analogue to the state-law authority that a county sherifEpesse
and instad argues only that [sergeaistla final decisiormaker because he had discretion to
determine how to handle [phrticular situation”).

In order to cure this deficiency, plaintiffs have neferenced the Long Beach City
Charter in the Amendeddinplaint. Section 44 of that charter states that the “m§gdso
referred to as the city manages)jall be the commissioner of police of the City of Long Beach”
and “shall have charge of the police department.” (Am. Compl. § 52.) Section 47(a) goes on t
state that the mayor “shall assume and exercise supervision over the policaeiepand make
all proper rules for the government and discipline thereddl” §(53.) Finally, Section 48 states
that the “mayor may, with the approval of the council . . . appoint a commissioner of police who
shall have all powers and assume all the responsibilities of the mayor whileaacting
commissioner of police as provided in this actd. {[ 54.) According t@laintiffs, therefore,
“once the City Manager (fiendant Schnirman) appointed Tangney as Police Commissioner,
Tangney ‘assumed’ all of Schnirman’s ‘powers’ and ‘responsibilities’ daggthe Police
Department. (PIls.” Mem. in Opp’n at 13.)They argue that therefore Tangney was a final
policymaker beausethe Charter gave hiftthe authority and responsibility to ‘...assume and
exercise supervision over the police department and make all proper rules for timengoxe
and discipline thereof.” ” (PIs.” Mem. in Opp’'n at 13-14.) In opposition, city defetsgoint to
paragraph 31 of the Amended Complaint stating that the City Council defendants and &chnirm
“approved the promotions and demotions set forth in” the Amended Complaint. According to
defendants, since Schnirman and the City Council defendants had this approval power,
Tangney'’s decisions were not final and he was not a final posikgr. Moreover, defendants
argue thanothing in the charter indicates ti&thnirman “abdicated his final policymaking
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position as ‘the chief executive officer of the city.’ Cify Defs.” Reply at 5 (quoting Amended
Compl. 1 51).)

Only “[a]ctions by an individual with final decisiomaking authority in a municipality
constitute official policy for purposes of a § 1988im.” Anthony 339 F.3d at 139 (citing
Pembaur v. City of Cincinnat75 U.S. 469 (1986)). Moreover, “[a]n official has final authority
if his decisions, at the time they are made, for practical or legal reas@tguterthe
municipality’s final decsions.” Id. (citing Rookard v. Health & Hosps. Cor10 F.2d 41, 45
(2d Cir. 1983)). “The determination of whether an employee is a policy-maker isteoquod
law, although it involves a fact-intensive inquiry&lmonte v. City of Long BeachO09WL
962256t *5 (E.D.N.Y. Mar. 31, 2009). The Court concludes thdhes stage in the litigation,
the language from thieong Beachlown Charter, which implies that Schnirman had the
capability to delegate his authority to “exercise supervision ovegrdiee department and make
all proper rules for the government and discipline thereof” to Tangney, whom hatapiasi
the Police Commissiongs sufficient to set forth a claim that Tangney wasalfpolicymaker.
Moreover, defendants’ cited case lawopposition, taken primarily from the Eighth Circuit and
discussing the issue at the summary judgment stagendbesmpel dismissalSee Kempkes v.
Downey 2008 WL 852765, at *9 (S.D.N.Y. 200@)enying motion to dismiss where it was not
resolvableas a matter of law that actions taken by police commissioner did not constitute fina
municipal policy) Thereforethe Court will not dismiss thielonell claim against the City of
Long Beach.Sincethe Monell claim survives on this ground, the Court need not consider
whether plaintiffssufficiently alleged its other purported bsder this claim, namely that the
alleged constitutional violations were the product of an official policy or custdhe Cityor
the City’s failure to properly train or supervise subordinates.
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V. Plaintiffs’ Cause of Action Pursuant to 42 U.S.C. 88 1985 and 1986

42 U.S.C. § 1985(3) prohibits two or more persons from conspiring to deprive a person of
“the equal protection of the laws, or of equal privileges and immunities under the lws.”
succeed on a cause of action under § 198&(3aintiff must allege: “(1) a conspira¢®) for
the purpose of depriving a person or class of persons of the equal protection of the laavs, or t
equal privileges and immunities under the laws; (3) an overt act in furtheratih@ecoinspiracy;
and (4) an injury to the plaintiff's person or property, or a deprivation of a rightvdege of a
citizen of the United States.Thomas v. Roacli65 F.3d 137, 146 (2d Cir. 1999). Further,

“there musbe some raciabr perhaps otherwise clabasedinvidiously discriminatory animus
behind the conspirators’ actionGriffin v. Breckenridge403 U.S. 88, 102 (19713eeThomas
165 F.3d at 146.

The Court dismissed plaintiffs’ original 42 U.S.C. § 1985 clagainst the city
defendantdecausette complainfailedto provide any “factual bassipportinga meeting of the
minds,” Arar v. Ashcroft585 F.3d 559, 569 (2d Cir. 2009) (internal quotation marks and
citations omitted)but gave plaintiffs leave to replead to add additional facts establishing such a
meeting. In addition to the city defendants, plaintiffs now name defendants in this claim
Chernaski, the PBA, Steven Kohut, the Democratic Club, and the Democratic Comntittge. T
also argue that theewallegations concerning the three emdilscussed abovelemonstrate a
meetingof the minds between . . . Schnirman, and the defendant City Councilmembers.” (PIs.’
Mem. in Opp’n at 20.) The Court disagrees. The two emails from Adelson and one email from
Kohut are insufficient to demonstraeneeting ofthe minds betweethe City Guncil

defendants and Schnirman. Each email demonstrates the view point of a single person, i.e
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Kohutin the first emaiband Adelson in the second and third emails, and not a meeting of the
minds among any of the defendants.

Furthermoreplaintiffs’ claimthat“the municipal defendants and Kohut/Democratic
Commit[t]ee conspired with Chernaski, in his capacity as PBA Presidentyyaoaatheir First
Amendment retaliation by, in part, having Chernaski fail to honor plaintiffs’ multggjaests
that the PBA [file] grievances on their behalf, (Pls.” Mem. in Opp’n at 202 $)mply
conclusory. Plaintiffs still have not pointed to any allegations in the 700 paragraptdédne
Complaint suggesting that theresramy meeting of the minds betwe€hernaski and the other
defendants. Their allegations that Chernaski would not have received promotions toaieute
DetectiveandLietutenanthad he not “agreed with his cefendants to refuse to assist the
plaintiffs in his capacity oPBA Presiderit(Am. Compl. 11 571, 577) is also a purely
conclusory allegation of a conspiracy against plaintifs.a result, plaintiffhave failed to
“allege at least some of the facts of agreement or separable acts, if any, leigie cd
conspirators in order to support the responsibility of each for the acts of alhére,6toomer
v. Cellco P’ship 2012 WL 2953831, at *8 (S.D.N.Y. Jul. 20, 2012) (internal quotation marks
and citation omitted), and theBr1985 clairs aredismissed.

Additionally, because plaintiffs’ § 1985 claims fail, so do their § 1986 claims. 42 U.S.C.
8 1986 provides that any “person who, having knowledge that any of the wrongs conspired to be
done, and mentioned in section 1985 of this title, are about to be committed, and having power to
prevent or aid in preventing the commission of the same, neglects or refuses sl d& s
liable to the injured partylt is well-estdlished that a violation of § 1986 predicated on a
violation of 8 1985since the former provides a remedy for the latBaeBrown v. City of
Oneonta, N.Y221 F.3d 329, 341 (2d Cir. 2000)A] 8§ 1986claim must be predicated on a
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valid § 1985claim.”). Because the Court has dismissedglantiffs’ § 1985 claimagainst the
defendants, its § 1988aim against them must fail as well.
VI. McCormack’s and Cannes NYSHRL Claims

Plaintiffs consent to dismissal of Canner’s and McCormack’s construlitielkarge
claims. (Pls.” Mem. in Opp’n at 24.) Therefore, those claims are dismissed.

Plaintiffs argue, however, that Canner’s disability claim is viaBlecording to the
Amended Complaint, “[i]n the event that the trier of the facts credits defendargndy’s,
claim that Canner was demoted because of his light duty status, defendgniBai@jney,
Adelson, Torres, Fagen, Mandel, and Schnirman, violated Canner’s rights under thetkew Y
Executive law § 296.” (Am. Compl. § 670.ity defendants argue, however, that “the
allegations fail to draw a causal connection between an alleged disaldlityeaclaimed
discrimination. City Defs.” Mem. in Supp. at 20.)N aked assertions of . discrimination. . .
without any specifi¢factual allegation of a causal link between fd¢efendants’ conduct and
the[p]laintiff's [protected characteristifard too conclusory to withstand a motion to dismiss.”
Sanders-Peay v. NYC Dep't of EQUz014 WL 6473507, at *3 (E.D.N.Y. Nov. 18, 2014)
(internal quotation marks and citations omittetlere, Canner has not demonstrated any
connection between his disability and the alleged adverse actions. If antibiafjegations in
the Amended Complaint suggest that any alleged adverse actions againstréitnearesult of
his political affiliation. As the Amended Complaint admits, “[d]ozens of membatsediBPD
have been on protracted light duty and/or line of duty injury and have never had thendirear
removed by the Police Department. This is further evidence that this is polititaitretr and
payback and an attempt to humdiand embarrass Canner.” (A@ompl. § 123.) As a result,
city defendantsmotion to dismiss Canner’s disability claim is granted.
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VII.  Plaintiffs’ Claims Pursuant to the Long Beach Charter

Plaintiffs claim that the city defendant®lated Article 2, Section 1df the Long Beach
City Charter which “prohibits employment decisions from being made on the basis of ‘political
opinions or affiliations.”” (Pls.” Mem. in Opp’n at 25Neither Party cites any authority
addressing the viability of this clainin particular, city defendants do not provide the Court with
any legal authority in support of their position that personal involvement of the defemnsia
required to maintain a claim pursuant to this charter. Since defendants bear theohutuer
motion to dismiss of persuading the @do dismiss plaintiffs’ claims, that motion is denied.
VII.  Plaintiffs’ State Duty of Fair Representation Claim

As noted above, the Court dismissed plaintiffs’ duty of fair representatiorR()faim
against Chernaski in its Order of February 11, 2015 on the PBA defendants’ motion for
reconsideration. Prior to this Order, however, the plaintiffs submitted theindedeComplaint
repleadinghe DFR claim, and theBA defendants subsequenihoved to dismiss this claim
against Chernaski. Given the February Order, that portion of PBA defenaiatitsto dismiss

is moot, and the DFR claim remains dismissed against Chefnaski.

2 PBA defendants also argue that the entire Amended Complaint should be dismissed
because it does not comply with Rule 8 requiring that the complaint contain “a shoraiand pl
statement of the claim.” According to PBA defendants, “the 700 paragraph aungpla
extremely hard to ftow” as the claims against the PBA “are intertwined with the claims against
the city making it impossible for Defendants to respond.” “Dismissal, howeveya#yus
reserved for those cases in which the complaint is so confused, ambiguous, vageeywseth
unintelligible that its true substance, if any, is well disguisé&hfahuddin v. Cuom®61 F.2d
40, 42 (2d Cir. 1988). Although here the Amended Complaint is over 700 paragn@ptiaims
against defendantse not so unintelligible as to require dismissal.

Regarding PBA defendants’ argument that any DFR claims stemming from allsgation
that occurred more than four months prior to the time of the filing of the complaititrer
barred, defendants have not convinced the Court that dismissal on this ground is warsmated ba
on the face of the Amended Complaiftee Harris v. City of New Yqrk86 F.3d 243, 250 (2d
Cir. 1999) (Dismissal pursuant to the statute of limitations “is appropriate ontprhalaint

clearly shows the claim is out aifrte.”)
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CONCLUSION
For the reasons set forth abotres citydefendants’ motioto dismisds granedin part
and denied in part, the PBA defendamtsition to dismiss is granted part and denied in part,

and the Democratic Club defendants’ motion to dismiss is granted.

SO ORDERED.
Dated:Central Islip, New York
August 18, 2015

/sl
Denis R. Hurley
Unites States District Judge
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