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SPATT, District Judge.
By Order dated April 22, 2014, United States District Judge Leonard D. Wexletedire
that the Clerk of the Court reassign this deafory judgment action to thedersigned as related

to Pacific Indemnity Company v. Power Magement In¢g.Case No. 0%V-5163 (the “Pacific

Indemnity Company Actiondr the“Related Action}, jury selection for which is currently
scheduledor November 10, 2014.
The Pacific Indemnity Company Action involves negligence and breach of dontrac

claims brought by Pacific Indemnity CompafifPacific Indemnity”)against Power
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Management Inc. PMI”) arising out of alleged damage caused by the failure of an engine that
PMI contracted to rebuild.

The above-captioned action is broughtAMI’s insurancerovider, the Plaintiff James
River Insurance Company (th@R1"), against PMkeeking a declaratidhatit has no duty
provide a defense or indemnity to PMI under the subject insurance policy for the daerted
in the Pacific Indemnity Company Actio

Presently before the Court is a motion for summary judgment pursuant to Federaf Rul
Civil Procedure (“Fed. R. Civ. P.”) S8y JRI and a crossotion for partial summary judgment
pursuant to Fed. R. Civ. P. 56 by PMI for an order declaring th#t¢€Damage to Your
Product” exclusion in the subject insurance policy is inapplicable; (2) JRI candairdis
coverage on the basis of late notice; and (3) JRI is estopped from denying coverage.

For the following reasons, JRI's motion for summarygjuént isgranted in part and
denied in part, and PMI's crossetion for partial summary judgment is denied.

|. BACKGROUND

Unless stated otherwise, the following facts are drawn from the parties5R.1
statements. Triable issues of fact are noted.
A. The Parties

JRIis a corporation duly organized and existing under the laws of the State of Ohio, with
its principalplace d business located in Virginia]Rlis engaged in the insurance business and
is licensed to do such buosss in the State dfew York.

PMl is a corporation duly organized and existing under the laws of thedb@sdifornia

with its principalplace ofbusiness located in Californi&MI is engaged in the business of,



among other thingshe operation and management of powgeneration facilities and landfill gas
control systems.

JRI issued t¢®MI a Commercial General Liability Policy, bearing Policy Number
00009740-2, effective May 9, 2007 through May 9, 2@@8“Policy”).

B. Procedural History

In late May or earlyJune 2012JRIcommenced this declaratory judgment acgeeking
a declaratiorthat it does not have a duty under the Pdiicgrovide a defense to or indemnify
PMI in thePacific Indemnity Company ActionThis action was origitlg assigned to District
Court lidge Leonard D. Wexler.

On July 5, 2012, PMI answered and asserted a number of affirmative defensessaPMI al
soughta declaration that JRI owasduty under the Policy to defend and indemitify
connection with the Pacific Indemnity Action.

Following the completion of discovery, on November 8, 20R3,filed amotion
pursuant to Fed. R. Civ. P. 56 for summary judgmeqaesting a declaratidhat it has no duty
under the Policy to provide a defense or indemRi¥jl for the claims asserted in the Pacific
Indemnity Company Action.

On April 22, 2014, Judge Wexler denignht motion without prejudicéo renewit before
this Court, newlyassigned to the case.

Thereatfter, the partidded letters concerning whether this action should be stayed
pending the resolution of the Pacific Indemnity Company Action. In particuldrs&ight a
stay on the ground that the resolution of the Pacific Indemnity Company Action keuld

dispositive of this case. JRI opposed a stay and asserted, amoray giineentsthat this action



only affectedcoverage issues rather than liability issues; that the outcome of the Pacific
Indemnity Company Action would have no impact on the outcome of this action; and that the
Pacific Indemnity Company Actioawaitedresoltion of this action before proceeding forward
to trial.

On May 2, 2014, this Court issued an order declining to stay this action, concluding that
“before[JRI] expends considerable resources in connection with the Pacific Indemnity Company
Action, the Cou finds that a determiniai is needed as to whether [JRI] is responsible under
the subject insurance policy to providMI] with coverage in the event tfieMl] is found
liable in the Pacific Indemnity Company ActiorfDoc No. 39, at 2.) The Court dioted that
this action be tried before the Pacific Indemnity Company Action.

JRI subsequently riéled its motion for summary judgment in accordance with the
Individual Rules of this Court, and PMI cross-moved for pastuahmaryudgment.

C. The Evers Giving Rise to this Dispute

On or about February 18, 2008, Wehran Energy Corp. (“Wehran”) purchased a power
generation facility and landfill gas control system located in Brookhavem ek from U.S.
Energy Biogas (“USEB. The product consisted of U.S. Energy’s entire operations at
Brookhaven and the two inoperable Deutz 620 engines located tetleere was no
operational Duetz 620 engine, Brookhaven was not producing any eMgedyan desiretb
produce energy, but instead of purchasimgv engine, Wehran chose to hiP#l to rebuild the
Duetz 620 engine.

Later that month, Wehran orally contracted virtid1 to rebuild and install one of the

Deutz 620 engines #te Brookhaverfacility. PMI alleges thathis task was to be performed



alongsde USEB (SeeThomas ReynoldéReynolds”) Dep. atl4, 33 JRIExh. D.) According
to JRI, neitherPMI nor Wehran subcontraed any portion of the work associated with the
contract or the rebuildF¢edrick Wehrar{“Wehran”) Dep.in the Related Action, &it08;JRI
Exh. F; Pl. Exh. B

Underthe oral agreement betweBMI and WehranPMI agreed to rebuild one Deutz
620 engine located #te Brookhavefacility using a refurbished engine block and crankshaft
providedby a thirdparty known as NRG.QhapmarDep, at 28.)

On or about February 20, 2008yll sent Thomas Reynolds, a mechanich®
Brookhaverfacility to rebuild the engine. (Reynolds Dep., at 30) F%e was assisted by,
among others, two USEB employees, Chris Palmer and Carl Christopherson.

According toJRI, theUSEBemployees were never compensated for their services during
the engine rebuilgrocessand their services were provided as a matter of goodwill to Wehran.
(Steven Laliberty“Laliberty”) Dep, at 3536; JRIExh. E) In addition, PMI did not bill for the
services performdby the USEBemployeeghat assisted in the engine rebwplwcess; rather, it
only billed for the services that its employees pertat theBrookhaverfacility. (See
Chapman at 59-6p PMI contends that, ding the rebuildorocessthere was @ one individual
“in charge” andjnstead, the project proceeded under a tklaenatmosphere.

PMI staesthatUSEB provided integral services in connection with the engine rebuilding
processincluding installation ad torqueing of the front cover and vibration dampwestallation
of connecting rodgnstallation ofpiston and rose and torqueing of all rod boltsgecifications;
installgion and torqueing of head nuts; torqueing of all head bolds to specifications; and re-

torquing of glinder heads to specification&geReynolds Dep.at80, 82, 85, 91, 92, 96 PMI



asserts that multiple peopparticipateddue to the extremely heavy nature of the equipment and
strength required to perform some of the respornisdsil (Seeid. at 80, 81, 87, 87; Wehran Dep.,
at77.)

At the time the tam began work on the rebuild, an engine block was already present at
the Brookhaven Landfill Facility. Wehran was advised that the engine had beaditiened
and it was recommended that tmgime be replaced, not rebuillevertheless, PMI was
instructed to use this engine block so that Wehran could save on costs. As a consequence, no
warranty was pvided for the engine rebuilgtocess Theenginerebuildprocess lasted
apprximatelythree weeks and consisted of removamgl replacing all the internal parts
According toPMI, it wasrequired to utilize some newly purchased pa$syell as parts
previously used and owned by Wehra®eéLaliberty Dep.,at 2Q Reynolds Depat 29, 53)

The new pds were ordered only after FrederMkehran reviewed and approvéeem by way of
apurchase orderSeeWehranDep.,at85, 89) JRIlasserts tha®MIl removed the
counterweights, aniehspectedand reinstalled then to verify complance withDuetz
gpecifications. JRIExh. G (“Failure Report"at 1.)

On March 5, 2008, PMI finished the major mechanical work and began the pre-startup
process(SeeFailure Reportat 23.) OncePMI completed the pre-startup phase, the engee
turned on, with zero pressure and alloweddstidle for about fifteen minutesSéeFailure
Report,at 23.) After fitteen minutesPMI shut the enginanspected it with an infrared gun, and
then placed the engine back on idle for ten minwtier whichPMI shut itagain.(ld.) The
engine was then changed over to the new gas compressor and re3tagtedgine wathen

placed online at 34% load for about fifteen minutes before it suffeadstrophic failuré.(Id.)



PMI states that the term “catastrophic failure” was used to describe the engine beeause t
damage was extensive and thegriof the failure was unknown.

JRI asserts that, as a result of the “catastrophic fdilamead blew out of the engine, the
crankcase opened up and cowvtaghts brokeandoil and water covered the flooFdilure
Report, at 3.)

JRI furtherstates thatafter the engine suffered‘aatastrophic failuré. it took about
seven hours to clean the oil and water up off the floor so an inspection could beFahde. (
Report,at 3)

Subsequently, at Wehran’s request, Reynolds prepaiatire repardated March 23,
2008 (d.)

As a result of the engine failure, Wehran'’s insurer, Pacific Indenprityided insurance
coverage to Wehran under its policgpecifcally, Wehran received $337,000 for the purchase
of a new engine and $298, 194 for loss of business inc@aeRpbert A. LinkDep, at 24, 26
PMI Exh. O)

Pacific Indemnity assubrogee of Wehrathenfiled the relateduit againsPMI.

On April 6, 2009 PMI notified JRI by letter tha®MI hadreceived a letter from Pacific
Indemnity with regard tthe Relatediction. JRI Exh. O). JRlasserts that this was the first
notice it received fronPMI regarding the failure of the Deutz®2ngine locatedt the
Brookhaverfacility. (Edward Munsey Depat 25 JRIExh. N JRIExh. O)

Edward MunseySenior Claims Examiner for JRijas assigned tmvestigate the failure

of theDeutz 620 engine located at the Brookhaven faciRill claims that, by Aprill5, 2009,



Munseyknew that JRhad potential defenses to coverage in the “Your Work” exclusion to the
Policy, as well as late notic€See Claims NotesMunseyDep, at 34, 37)

On April 23, 2009, Munsey spoke with Rand@hapman, a PMI officiako disuss the
circumstances of the clajmandlate notice was discussg&eeClaims Notes, Not&lumber 6;
Munsey, 38-39.)

On or about May 8, 2009RIsentto PMI a reservation afightsletterbased on the
“Damage to Property”; “Damage To Your Producaid“Damage to Your Work” exclusions
contained in the Policgnd JRI reserved its rights under the Policy to disclaim coverage to PMI
“at any point” for the Pacific Indemnity claims if it became cléat there was no coverage.
(SeeJRIExh. Q.)

JRI assiged the Sobel Law Group #gedefense counsel Ml in the Pacific
Indemnity Action. However, JRI contends that, at that ptwetfacts concerning the March 5,
2008 failure of the Deutz 620 engine at Brookhaven were still undRether, JRhssertshat,
on or about June 1, 2012, after reviewing depositions, summaries, discovery documents and
expert reports served and filed in the Related Action, it became clear that therecoasnage
for PMI under the Policy. (Munsey Dep., at 40his declarairy judgment action ensued.

1. DISCUSSION

A. Thelegal Standard on a Fed. R. Civ. P. 56 Motion for Summary Judgment

Summary judgment is granted when the “movant shows there is no genuine issue as t
any material fact, and the moving party is entitiegudgment as a matter of law.” Fed. R. Civ.
P. 56(c). The moving party “always bears the initial responsibility of infayrthe district court

of the basis for its motion, and identifying those portions of ‘the pleadings, depqsiinsmgers



to interogatories, and admissions on file, together with the affidavits, if any, whielieves

demonstrate the absence of a genuine issue of materialGatiteéx Corp. v.. Catrett, 477 U.S.

317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986)(quoting Fed. R. Civ. P. 56(c)). If the movant
does this successfully the burden shifts, requiring the opposing party to “offer same ha

evidence showing that its version of the events is not wholly fancidtAmico v. City of New

York, 132 F.3d 145, 149 (2d Cir.1998). Summary judgment is granted only when “the record
taken as a whole could not lead a rational trier of fact to find for the non-movingd party

Donnelly v. Greenburgh Cent. Sch. Dist. No. 7, 691 F.3d 134, 141 (2d Cir. 2012)(quoting

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348 (1986)).
Once a party moves for summary judgment, the non-movant must come forward with
specific facts showing that a genuine issue exists to avoid the motion beiregdhéedt Fair

Elec. @ntractors v. Aetna Cas. & Surety Co., 78 F.3d 61, 63 (2d Cir. 199&glsdVestern

World Ins. Co. v. Stack Oil, Inc922 F.2d 118, 121 (2d Cir. 1990)(quoting Fed. R. Civ. P.

56(e)). Typically, a genuine issue of material fact exists only if “a realslenjury could return a

verdict for the nonmoving party.” Anderson, 477 U.S. at 248Vann v. New York City, 72

F.3d 1040, 1049 (2d Cir. 1995). In addition, mere conclusory allegations, speculation or

conjecture will not avail a party resisting sumgngrdgment. SeeKulak v. City of New York

88 F.3d 63, 71 (2d Cir. 1996).
Finally, where “the sole question presented to the Court is the interpretatiafeaf a
and unambiguous written agreement, the issue is one of law and may properly be deitided by

Court upon a motion for summary judgment.” Amin Realty, LLC v. Travelers Prop. Cas. Co.,

No. 05CV-195 (RLM), 2006 WL 1720401, at *3 (E.D.N.Y. June 20, 2006)(citing Jakobson



Shipyard, Inc. v. Aetna Cas. & Sur. Co., 775 F. Supp. 606, 609 (S.D.N.Y), B, 961 F.2d

387 (2d Cir. 1992)).

B. As to JRI's Alleged Duty to Defend and Indemnify PMI in the Pacific Indgn#&gition

JRI and PMI present a variety of arguments in support of their respectivmsiiar
summary judgment. The Court addresses only those necessary for resolutise aidbiens.

“Under New York law [which the parties agree applies in this diverstigr, it is
axiomatic that the duty to defend is exceedingly broad and more expansive than te duty

indemnify.” Int'l Bus. Machs. Corp. v. Liberty Mut. Fire Ins. Co., 303 F.3d 419, 424 (2d

Cir.2002). “Determining whether an insurer has a duty to defend requires an examoh#te
policy language and the allegations of the complaint [in the underlyiraphtti see if the
underlying complaint alleges any facts or grounds which bring the action withinateetion
purchased.ld. (internal quotation marks omitted). “An insurer must defend whenever the four
corners of the complaint suggest — or the insurer has actual kigendédiacts establishing-a
reasonable possibility of coveragdd! (internal quotation marks omitted). “An insurer is
relieved of the duty to defend only if ‘there is no possible factual or legal basis dn|rtac
insurer] might eventually be held to be obligated to indemnify [the insured] under anygnrovisi

of the insurance policy.” Allianz Ins. Co. v. Lerner, 416 F.3d 109, 115 (2d Cir. 2005)(quoting

Servidone Constr. Corp. v. Sec. Ins. Co., 64 N.Y.2d 419, 424, 488 N.Y.S.2d 139, 477 N.E.2d

441 (19%)).
“Generally, it is for the insured to establish coverage and for the insurer to prosa that

exclusion in the policy applies to defeat coverage.” Consol. Edison Co. of N.Y. v. Alistate

Co., 98 N.Y.2d 208, 218, 746 N.Y.S.2d 622, 774 N.E.2d 687 (2002). Thus, “[a]n insured

10



seeking to recover for a loss under any insurance policy has the burden of pravanipsisa
occurred and also that the loss was a covered event within the terms of the Gamydiewski

v. Travelers Ins. Co., 675 N.Y.S.2d 299, 299 (2d Dep’t 1@%8)nal quotation marks omitted).

In order to “negate coverage by virtue of an exclusion, an insurer must estaduiigtet
exclusion is stated in clear and unmistakable language, is subject to no otherbleasona
interpretationand applies in the particular case and that its interpretation of the excluien is

only construction that could fairly be placed thereon.” Parks Real Estate Singc@ap. v. St.

Paul Fire & Marine Ins. Co., 472 F.3d 33, 42 (2d Cir. 2006)(internal alteration and quotation

marks omitted).

1. As to Whether there was an “Occurrence’res fTerm is Defined in the Policy

Here, the Policy covers an “occurrence,” definedaasédccident, including continuous or
repeated exposure to substantially the same ddraaraful conditions.” JRI argues that, under
the Policy, the engine failure does not constitute an “occurrence,” meaniRglit\edoes not
apply and that coverage is not due from JRI.

Under New YorKaw, “a construction contractor’s faulty work resulting in failure of the

structure does not constitute an ‘occurrence.” lllinois Nat. Ins. Co. v. Tutari Panip., 11

CIV. 431 (KBF), 2012 WL 5860478, at *5 (S.D.N.Y. Nov. 15, 20d8onsideration denied1

CIV. 431 KBF, 2013 WL 443956 (S.D.N.Y. Feb. 5, 2013) and aff'd sub nom. Metro. Transit

Auth. v. lllinois Nat. Ins. Co., 564 F. App’x 618 (2d Cir. 2014); Baker Residential Ltd. P’ship v.

Travelers Ins. Co., 10 A.D.3d 586, 782 N.Y.S.2d 249, 250 (1st Dep’t 2004)(“The motion court,

aptly characterizing thunderlying action as ‘a classic faulty workmanship/construction contract

dispute,’ correctly held that the damages sought therein did not arise from améeace’

11



resulting in damage to property distinct from plaintiffs’ own work product, as coratiechply

the policy.”); Transp. Ins. Co. v. AARK Constr. Grp., Ltd., 526 F. Supp. 2d 350, 356 (E.D.N.Y.

2007)“An insurer of a [Commercial General Liabilitpplicy is not a surety for a construction
contractor's defective work.”).

Indeed, under New York\¥g a Commercial General Liabiligolicy like the one
involved here “does not insure against faulty workmanship in the work product itsedthoert r
faulty workmanship in the work product which creates a legal liability byirgi®dily injury

or propery damage t@omething other than the work proditicgeorge A. Fuller Co. v. U.S.

Fidelity & Guar. Co., 200 A.D.2d 255, 259, 613 N.Y.S.2d 152,155 (1st Dep’'t 1994)(emphasis

added):Aquatectonics, Inc. v. The Hartford Cas. Ins. Co., Q02935 (DRH)(ARL), 202 WL

1020313, at *5 (E.D.N.Y. Mar. 26, 2012). “Thus, an ‘occurrence’ of property damage under a
CGL policy cannot exist where a general contractor’s negligenvabtsaffect the property

owner’s economic interest in the building.” AARK Const. Grp., Ltd., 526 F. Supp. 2d at 357

(quotation marks omitted).

In the Related Ation, Pacific Indemnity alleges that PMI’suftey workmanship in
connection with the rebuild and installation of the Deutz 620 engine at the Brookhavién facil
caused damage to the Deutz 620 engine, and nothing else. Further, Pacific Inderkgaity see
damages solely in connection with the costs incurred in remedying those .d€fadtss basis,
then, the engine failure does not constitute an “occurrence” and coverage undeicthis Rot

triggered.SeePavarini Constr. Co. v. Cont'l Ins. Co., 304 A.D.2d 501, 759 N.Y.S.2d 56 (1st

Dep’t 2003);Aauatectonics, In¢2012 WL 1020313, at *6.

12



PMI argues that issues of material fact exist as to whether the work wasyestfoy
PMI and whether the products were PMI products. However, even if that werthatue
argument does not salvage PMI’s claim that JRI is obligated under the Bqbicyvide
coverage for the engine failure.

The Court has determined that the property damage tntee did not arise out of an
“occurrence’within the Policyprovision. Therefore, it need not determine whether any

exclusions from coverage would appBeeAARK Const. Grp, 526 F. Supp. 2d at 356 n. 2.

2. As to Whether JRI is Equitable Estopped from Denying Coverage to PMI

PMI also argues that, even if the engine failure did not constitute an “ocairveitizin
the meaning of the Policy, Ji®lestopped frordenying coverage to PMI because JRI utotee
to defend PMI, but waited more than 15 months teeflisclaiming coverage despite having all
the necessary facts to do so. JRI counters that equitable estoppel is inapplealde beit
timely reserved its rights under the Policy &hjylit did not take any aiin inconsistent wittthe
denial of coverage.

As to JRI'sfirst contention, JRI is essentially arguing that it was unreasonable fotoPMI
rely on JRI for its defense after it received the reservation of rights. |&this assertion is

without merit. As set forth iMount Vernon Fire Ins. Co. v. J.J.C. Stucco & Carpentry Corp.,

95-CV-5202, 1997 WL 177864 (E.D.N.Y. Apr. 3, 1997An insurer’s reservation of rights,
though it may be relevant to the issue of waiver, is irrelevant to the question of bstiobpé
*3 (citations and quotation marks omitted).

As to JRI's second contention, the Cdudt briefly summarizes the law of equitable

estoppel in the insurance context.

13



“[A]n insurer, who undertakes the defense of an insured, may be estopped fromassertin
a defense to coveragey matter how valid, if the insurer unreasonably delays in disclaiming

coverage and the insured suffers prejudice as a result of that delay.” BlgeS&nder v. Chi.

Ins. Co., 276 F.3d 119, 122 (2d Cir. 2002). In this regard, equéatdppel “operafs] to

create obligations, which are independent of the insurer's coverage obligationdharnmbgicy,
based on the conduct of the insurer on which an insured relies. This is a widely ackndwledge
exception to the general rule that estoppel cannotdxttoscreate coverage where it would not

otherwise exist.lllinois Union Ins. Co. v. Midwood Lumber & Millwork, Inc., 18V-2466

(ARR)(JO), 2014 WL 639420, at *12 (E.D.N.Y. Feb. 18, 2@d#Hg 7 Couch on Ins. § 101:9
(3d ed. 2013).
Where an insurer’s delay is attributable to its undertaking of an investigatiovefage,

the delay is considered reasonali@chester Fine Arts337 F. Supp. 2d at 451. Indeed, itis

reasonable for an insurer to investigate prior to disclaiming coverage soethidaimer is

based on “concrete evidence” and does not result in “piecemeal disclaifldrbc’ Serv. Mut.

Ins. Co. v. Harlen Hous. Assocs., 7 A.D.3d 421, 777 N.Y.S.2d 438, 440 (1st Dep’t 2004). “To

suggest that an insurance company has waived its rigisstrt a defense when it undertakes an

investigation is contrary to both common sense and egtiblished law.Travelers Indem. Co.

of Am. v. S. Gastronom Corp., @V-5536 (SLT)(RER), 2010 WL 1260202, at *12 (E.D.N.Y.

Mar. 3, 2010)(citation omitted), report and recommendation adoptedy&®36 (SLT)(RER),

2010 WL 1292289 (E.D.N.Y. Apr. 1, 2010) aff'd sub nom. Travelers Indem. Co. of Am. v.

Estate of Zeygermakher ex rel. Sidon, 427 F. App’x 30 (2d Cir. 2011). “Delaying ardesclai

14



of coverage for investigative reasons is only unreasonable when the basis fog dewgrage
was or should have been apparent before the onset of the delay.”

In this case, JRI maintains that from May 8, 2009 until the commencement of iims act
on or about June 1, 2012 was investigating wheth#énere iscoverage to PMI under the policy
for the claims asserted in the Pacific Indemnity Action. According tontiRbne document
made it reasonably apparent that no coverage existed for PMI; rather, a retheviodfity of
the documents presented to JRI was necessary to determine whether coverde lexisis
regard, JRemphasizes the fact that three companies, namely USEB, WaheRMI, worked
on the engine, resulting oonflicting informationabout wheh entity performed which tasks.
Also, uncertainty was magnified by the lack of a written contract between thosesndRlI
further notes that it onlitially received deposition summaries from the Pacific Indemnity
Action, and did not receivactualdepositiontranscripts until the commencement of this action.

However, the Court finds that material issues of fact exist as to whether &ég&somnably
delayed in bringing the instant action and, therefore, effectively disdgictiverage under the
Pdicy for the engine failureln particular, according to PMI, JRI had sufficient information to
disclaim on the basis of late notice by April 15, 20GBat is,it knew the date of the alleged
“occurrence” and the date of notice, itedid not dsclaim until 36 months later ilate May or
early June€2012 when it commenced this declaratory judgment actiothis regardJRI's
agent, Munsey, spoke with Chapman on April 23, 2009 concerning reasons why the 2008
“occurrence” was not reported until 2009. When asked at his deposition, Munsey could not
recall why the May 8, 2009 reservation of rights letter did not include late rati@gotential

basis for disclaimer.

15



Further,JRI may beestopped by virtue of its failure to disclaim coverémethe prodat
exclusions until 15 monthefter it was known to them by, at the laj&tptember R011. PMI
points out thathe thrust of JRI's disclaimer was based on two expert reports prepareakcibc
Indemnity in tke Relation Action, which ereserved on PMI on February 14, 2011 as part of
Pacific Indemnity’s Rule 26(a)(2) disclosures in the Related Action, andRtdtad an
opportunity to analyze these reports no later than September 9, 2011. PMI also hittdights
JRI seeks to disclaim coverage intpan the Failure Report in PMI’s notice ‘@iccurrence”
dated April 9, 20009.

However, even if JRI unreasonably delayed in disclaiming coverage, PMalsost
demonstrate that it suffered prejudice assault of that delay, which is generadlyguestio of

fact. Adams v. Chi. Ins. Co., 49 F. App'x 346, 349 (2d Cir. 2002)(citing Greater N .Y. Sav. Bank

v. Travelers Ins. Co., 173 A.D.2d 521, 570 N.Y.S.2d 122, 123 (2d Dep’t 1991)). Equitable

estoppel “has as its basis the detrimental reliance sufferée ysured . . . As such, an estoppel
will lie only if the insured has demonstrated that it has been prejudiced by thencesgarrier's

actions.”Phila. Indem. Ins. Co. v. City of N.Y., No. 09 Civ. 10432 (PGG), 2011 WL 1237586, at

*7 (S.D.N.Y. Mar. 24, 2011)(quoting Nat'l Indem. Co. v. Ryder Truck Rental, Inc., 230 A.D.2d

720, 721, 646 N.Y.S.2d 169 (2nd Dep't 1996)).
Furthermore![i] n recent cases, the New York courts have explicitly rejected the premise
that there is a presumption of prejudice where the insurer assumes control afibx@'sns
defense and have held that ‘[p]rejudice is established only where the insonémtd of the
defense is such that the character and strategy of the lawsuit can no longenede”dllinois

Union Ins. Co., 2014 WL 639420, at *{8ting Federated Dep’t Stores, Inc. v. Twin City Fire

16



Ins. Co., 28 A.D.3d 32, 807 N.Y.S.2d 62, 68 (1st Dep’'t 208@&)prdYoda, LLC v. Nat'l Union

Fire Ins. Co. of Pittsburgh, Pa., 88 A.D.3d 506, 931 N.Y.S.2d 18, 21 (1st Dep'(&8d¥ing

estoppel where, due to untimely disclaimer, insured did not timely implead anotlyeanmhrt

allowed its file to become inactivedee alsdPhila. Indem. Ins. Cp2011 WL 1237586, at *8

(refusing to apply estoppel wheteeinsureds argued th#tey were prejudiced bipemere loss
of controlof their defense where thesurers chosen counsel represented them for eight months
prior tothedisclaimer).

Indeed, “the [New York] Court of Appeals has only found estoppel in cases where, by the
time the insurer attempted to avoid liability under the policy, the underlying litigatjaimst the
insured had reached a point where the course of the litigation had been fullg.c286e-208

Main St. Assocs., Inc. v. Arch Ins. Co., 106 A.D.3d 403, 965 N.Y.S.2d 31, 34 (1st Dep’t 2013);

compare206—208 Main St. Assocs., 965 N.Y.S.2d at 35 (no estoppel wiesnsured admitted

litigation was inan“early phase”)andO’'Dowd v. Am. Sur. Co. of N.Y., 3 N.Y.2d 347, 165

N.Y.S.2d 458, 144 N.E.2d 359, 363 (1957)(no summary judgment basstoppel where the
disclaimerwastwo years prior teéhe trial absent further evidence of prejudiegh Brooklyn

Hosp. Ctr. v. Centennial Ins. Co., 258 A.D.2d 491, 685 N.Y.S.2d 267 (2nd Dep’t th@®8)(

wasestoppel whereheunderlying actiorwas already on thigial calendar)U.S. Fid. & Guar.

Co. v. N.Y. Susquehanna & W. Ry. Corp., 275 A.D.2d 977, 713 N.Y.S.2d 624, 625—-26 (4th
Dep’t 2000)there was estoppel where the disclaimer occigibedays befor¢he trial and on the

eve of thesettlement)Hartford Ins. Grp. v. Mello, 81 A.D.2d 577, 437 N.Y.S.2d 433, 435 (2nd

Dep’t 1981)there was estoppel whetteere was a@wo-year delay and the case was already on
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the trial calendar), an@erka v. Fid. & Cas. Co., 251 N.Y. 51, 167 N.E. 169 (1988)¢é was

estoppel where the insurer defendeglinsured through trial, appeal and settlement).

PMI argues principally that prejudice exists by virtue of the fact Ri¢ dontinued
assumption of PMI's defense in the Pacific Indemnity Action denied PMI the oglointrol its
own defense. Pointing to the docket for the Pacific Indemnity AcliRhcounters that, at the
time the disclaimer was issued, the Pacific Indemnity Action was still in its infancy

However, “[b]ecause theugstion of the existence of prejudice requires a highly fact-
sensitive analysis, it is not one that can be determined on the peesatly before the court.
Although [PMI] cannot simply rely on a presumption that [it] is prejudiced by the faet of
[JRI] assuming its defense, [PMI] ha[s] submitted additional facts raigjugstion as to

whether [it] was prejudiced in its defense of the Underlying Action[jridis Union Ins. Co.,

2014 WL 639420, at *14. These include the allegationttfeaselected defense counsel failed to
obtain the services of an independent expert to examine the damage; to depamse Pacif
Indemnity’s expertsandto inspect the engine itseBeeMount Vernon, 1997 WL 177864

Theimpact, if anyjs unclear as tthe fact that PMI's assigned defenseimsel in the
Pacific Indemnity Ation has and continues to defend PMI in that caSlesent clear guidance in
the case law on this factor, the Court will permit the jury to consider this factompirejtlice
calculus.

[Il. CONCLUSION

For the reasons explained above, JRI's motion for summary judgment is granted in part

and denied in part and PMI’'s motion for partial summary judgment is denied. There is no

genuine issue of material fact that the accident giving rise to theeBdation is not covered by
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the Policy as it does not qualify as an “Occurrence” as defined by the.Pdliowever, genuine
fact issues remain as to whether JRI may be equitably estopped from désclaim

The parties are directed to file an amendedt jproposed pretrial order congist with
the foregoing within 5 days of the date of this order. A non-jury trial on the issue of éstoppe
scheduled for November 10th 2014, November 12th 2014, and Noventhe2aB4 at 10:00
a.meach day. Any further datesl\be decided at the trial.
SO ORDERED

Dated: Central Islip, New York
October 28, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States Disict Judge
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