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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
VILLAGE OF BAXTER ESTATES.

Haintiff,

: MEMORANDUM & ORDER
V. : 12CV 2851(MKB)

SUSAN ROSEN and STUART ROSEN, -

Defendants. :
________________________________________________________________ X

MARGO K. BRODIE, United States District Judge:

Plaintiff Village of Baxter Estates (the fNage”) filed the above-captioned action against
Defendants Susan Rosen and Stuart Roser'lRosens”) on October 25, 2010 in Nassau
County District Court for the collection of a $7,914.54 debt (the “state action”). On December
25, 2011, the Rosens then filed an action in this CBaden et al. v. Village of Baxter Estates et
al., 11 Civ. 5923, pursuant to 42 U.S.C. § 198gging that the Village, among others, had
violated the Rosens’ Fourteenth Amendment ritits “federal action”). The federal action is
currently pending before thisoQrt. On June 5, 2012, the Rosens removed the action to this
Court. The Village now moves to remand theestattion to Nassau Counyjstrict Court. For
the following reasons, the Village’s motion is granted.

. Background

Stuart Rosen and Susan Rosen live in the \&llaigBaxter Estates. (Compl. §3.) On
December 12, 2007, the Rosens’ attorney aske@tard of Zoning Appeals (the “BZA”) to
review certain determinations made by theag# Building Inspector inonnection with the

Rosens’ propertyld. at § 4. On June 3, 2008, at the dimtbf the BZA, the Rosens submitted
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a completed BZA applicationd. at 6. The BZA then reviewed the Building Inspector’s
determinations and the Rosens’ request for a variddcat f 7. According to Section 175-83
of the Village Code, applicantse liable for legdlees the BZA incurs in connection with
reviewing an applicationld. at 1 9. The Village contends thaincurred fees in the amount of
$7,914.54 in connection with reviewg the Rosens’ applicationd. at § 11. The Village
demanded payment, but the Rosens failed to pay the amouniddae 12.

The Village commenced the instant actiomMi@ssau County District Court on October
25, 2010. The Rosens filed an Answer on November 17, 2010, disputing the majority of the
allegations in the Complaint. (Answer 1 1-4.) In addition, the Rosens claimed that the Village
“Iis not entitled to the relief sought in the comptaas it comes to the Court with unclean hands.”
Id. at 1 5. On December 5, 2011, the Rosens filetetteral action in this Court, in which they
alleged that the Village and otiseviolated their due proceaad equal protection rights under
the Fourteenth Amendment. xSnonths later, on June 7, 2012, the Rosens removed the state
action to this Court.

[I. Discussion
a. Standard of Review

A civil action brought in stateourt may be removed by a defant to a federal court of
original jurisdiction. 28 U.S.C. § 1441(a). Fealecourts are to consie the statute narrowly,
resolving any doubts against removability, “[ijght of the congressional intent to restrict
federal court jurisdiction, as well as the imgamice of preserving the independence of state
governments.”Lupo v. Human Affairs Int128 F.3d 269, 274 (2d Cir. 1994)he party
asserting jurisdiction bears the burden of provirag jurisdiction and mrcedural requirements

are met.Mehlenbacher v. Akzo Nobel Salt, |16 F.3d 291, 296 (2d Cir. 2000).



b. Timeliness

The Village first argues that the removaurgimely. A defendant must file a notice of
removal “within 30 days after éhreceipt by the defendant, througgrvice or otherwise, of a
copy of the initial pleading . . ., or withBO days after the service of summons upon the
defendant if such initial pleading has then bekufin court and is notquired to be served on
the defendant, whichewgeriod is shorter.” 28 U.S.C. § 1446(b)(1). Although the statutory
time limit is not jurisdictional, the limit is mandatoaynd “absent a finding of waiver or estoppel,
federal courts rigorously enforce the stats thirty-day filing requirement. Somlyo v. Lu-Rob
Enterprises, In¢.932 F.2d 1043, 1046 (2d Cir. 1991) (intértitations and quotations omitted),
superseded on other grounds by rulestged in Contio v. United State$35 F.3d 124, 127 (2d
Cir. 2008).

The Rosens were personally served i state court complaint on October 29, 2010.
(Declaration of Steven Stern (8h Decl.”) Ex. B.) The Rosetfiged an Answer on November
17, 2010.1d. The Notice of Removal was not filed tilay 22, 2012—a year and a half later.
(Notice of Removal.) The Rosens claim tha tbéderal action could noe filed until certain
hearings had concluded and that the NoticRexhoval could not be filed until the Rosens
received the transcripts of thobearings. (Def. Opp’n 14.) cBordingly, the Rosens contend
that the removal is timely, and, eviéiit is not, the Court should excise its discretion in light of
the “exceptional circumstances” presented in this cakeat 13—14. The filing of the federal

action and the receipt of any hearing tranqdsrare irrelevant arntlthve no bearing on the

! The Rosens repeatedly refer to a one-Jigdtation period to file a removal action.
(Def. Opp’'n 13-14.) The one-year limitation petiapplies to removals “on the basis of
jurisdiction conferrd by section 1332” and i®ot applicable in the instant action. 28 U.S.C. §
1446(c).



Rosens’ ability or legal obligation to file a nm#iof removal within 30 days. The Rosens waited
over a year and a half to remove the stat@rt action, long past¢h30 days provided by 28
U.S.C. § 1441(b), and thereforetBourt finds the removal untimely.
c. Jurisdiction

Even if the removal had been timely filede tGourt would remand thastion for lack of
subject-matter jurisdiction. “Only state-court aas that originally could have been filed in
federal court may be removedfaaleral court by the defendantCaterpillar Inc. v. Williams
482 U.S. 386, 392 (1987). In the absence ofrdityejurisdiction, federaquestion jurisdiction
is required.ld. Federal-question jurisdiction gives fedadistrict courts jurisdiction over suits
“arising under the Constition, laws, or treaties of the Unit&lates.” 28 U.S.C. § 1331. As a
general rule, a suit brought under state law “istramsformed into a #ifarising under’ federal
law merely because, to resolve it, the court may need to interpret federaSaiwan v.
American Airlines, In¢.424 F.3d 267, 271 (2d Cir. 2005). Thtre “well-pleaded complaint”
rule provides that “federal jurisdiction exigisly when a federal gs8on is presented on the
face of the plaintiff's properly pleaded complainBeneficial Nat'l Bank v. Anderspb39 U.S.
1, 12 (2003) (quotin@aterpillar, 482 U.S. at 392). “Federalrjsdiction cannot be predicated
on an actual or anticipated defens¥dden v. Discover Bank56 U.S. 49, 60 (2009).
However, under the “artful-pleading” doctrinec@rollary to the well-fipaded complaint rule,
federal courts are permitted to “read into a complaint elements that the plaintiff omitted” in order

to ensure that “a plaintiff may not defeat fedetbject-matter jurisdiction by ‘artfully pleading’

2 The Rosens also claim that they “were lesid fo believe that the matter was to be
removed to Federal Court. Instead, one day befarenatter was scheduled in state court, the
Village revoked the agreement and hence, witime day, the notice to remove was prepared and
filed.” (Def. Opp’n 15.) The Villge denies these allegations. gBelless, the Rosens were still
required to file a timely removal and any alldgggreement did not constitute a waiver.



his complaint as if it arises under state law \ehée plaintiff's suit isin essence, based on
federal law.” Sullivan 424 F.3d at 271.

The Rosens claim that the “state comglaom its face, reflects jurisdiction under 28
USCA Sec. 1343 (a)(3) as well g other statutes listedthin the notice to remove™ (Def.
Opp’'n 5, 12.) They do not point to any claimatiegation in the complairihat supports this
assertion. Rather, the Rosens attempt to stl@fburden, arguing that “[n]othing in the papers
submitted by the plaintiff substantiates the pi#fistclaim that the case at bar is simply a
‘collection’ case and that it should be remantdadk to state court.” (Def. Opp’n 11.) The
Rosens, not the Village, have the burdeng$tablish [their] right to a federal forum by
‘competent proof.” Kudlek v. Sunoco, Inc610 F. Supp. 2d 218, 222 (E.D.N.Y. 2009) (quoting
R.G. Barry Corp. v. Mushroom Makers, li6d.2 F.2d 651, 655 (2d Cir. 1979)). Moreover, a
plain reading of the state cawomplaint demonstrates thae Village brought a collection
action to recover fees owed puasii to the Village Code andahthe action does not arise under
federal law.

Indeed, the Rosens’ jurisdiotial argument is not based thie state court complaint at
all but rather is reliant on ¢hfederal action. The Rosengae that because the Court has
original jurisdiction over the fieral action, the Court can exexeisupplemental jurisdiction over
the state action pursuant to 28 U.S.C. § 13Blbtice of Removal 15.) 28 U.S.C. § 1367
provides that “in any civil actioaf which the district courts la original jurisdiction, the
district courts shall have sugwhental jurisdiction over all other claims that are so related to

claims in the action within such original juristion that they form part of the same case or

®The Rosens claim in the Notice of Removal that this Court has jurisdiction pursuant to
28 U.S.C. 881331, 1441, 1443, 1446 and 42 U.S.C. 88 1983 and 1985. (Notice of Removal

12)



controversy under Article 11l of #thUnited States Constitution.” 28 U.S.C. § 1367(a). However,
“supplemental jurisdiction cannot supply the oraijurisdiction needed teemove a state court
complaint . . . even if the action which a defendsagks to remove islagded to another action
over which the federal district court already babject-matter jurisdictim and even if removal
would be efficient.” Raghavendra v. Stobeo. 11 Civ. 9251, 2012 WL 2324481, at *8
(S.D.N.Y. May 21, 2012{collecting cases)gport and recommendation adopted in its entirety
by 2012 WL 2334538 (S.D.N.Y. Jun. 18, 20188 also Nowak v. Ironworkers Local 6 Pension
Fund 81 F.3d 1182, 1187 (2d Cir. 1996) (“[The disticourt] cannot exercise supplemental
jurisdiction unless there isrfit a proper basis for origahfederal jurisdiction.”)Corp. Visions,
Inc. v. Sterling Promotional CorpNo. 00 Civ. 4663, 2000 WL 33217350, at *1 (E.D.N.Y. Aug.
16, 2000) (“Supplemental jwdliction, therefore, may only be exercisethe same actiothat
furnishes the basis for exercise of supplemental jurisdiatioinn a separate or subsequent
case” (emphasis in original)). The Rosens héaied to articulate any basis for jurisdiction,
aside from the relationship between the séateon and the federal action. Accordingly, the
Court finds that it lacksubject-matter jurisdiction.
[11.  Conclusion

For the foregoing reasons, the Village’stiao to remand this action to the Nassau

County District Court is granted.

SOORDERED:

s/IMKB
MARGO K. BRODIE
United States District Judge

Dated: August 30, 2012
Brooklyn, New York



