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SPATT, District Judge.
Presently before the Court is an appeal by the Appedlabtor MA Salazar, Inc. (“the

Debtor”) of an order entered by the United States Bankruptcy Court for the Easterrt Distr

Doc. 19

New York, dated June 14, 2012, denying the Debtor’s motion pursuant to 11 U.S.C. 8§ 362(k) and

11 U.S.C. § 362(a) seeking sanctions against the Appeiektorincorporated Village of
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Atlantic Beach (“the Village”). For the reasons set forth below, the appg@nted in part and
denied in part.
|. BACKGROUND

The Debtor is the owner of a parcel of real property located at 2035 Park Stiiegic
Beach, New York (“the Property”). The Property was improved and contained d ns&e
commercial and residential building (“the Building”). On July 6, 2011, followairigal
conducted in the Village of Atlantic Beach Justice Court, the Debtor was foutylafull
maintainingunsafe premiseas violation oftheNew York State Property Maintenance Code,
Chapter 1, Section 107.1.1.

On September 26, 2011, the Debtor filed an order to show cause in Supreme Court,
Nassau Countgeeking a temporary restraining order (“TR@iphibiting the demolition of the
Building. JusticdRoy S.Mahon denied the request for a TRO, reasothagthe Buildinghad
“fallen into a state of drepair” and that the Village properly stopped the Debtor’s attempts to
repair the structure because “it was discovered that the extent of the disrepaieadehd
project unsafe.” The Debtor neither appedletiorder denying the request for a TR® n
sought an interim stay from the Appellate Division.

On October 14, 2011, the Debtor filed a voluntary petition for Chapter 11 Bankruptcy.
Section 362(a)(1) of the Bankruptcy Code provides that the filing of a bankruptigrpeti
creates an automatic stagainst “the commencement or continuation . . . of a judicial,
administrative, or other action or proceeding against the debtor that was or coubetbave
commenced before the commencement of the case under this. titié1l U.S.C. 8362(a)(1).
Indeeal, the Debtor concedes that the “filing of its Petition was necessitated by thegendin

demolition of the Building by the Village.” (Debtor Brf, at 2.)



On October 21, 2011, the Village’s mayor, Stephen R. Mahler, sent a letter to the
Bankruptcy Court stang that the Village was “mindful of [the automatic] stay and will . . . delay
demolition” of the Debtor’s Building, but sought leave to disconnect the utilitiestimefance
of its efforts. Thereafterthe Bankruptcy Court issued an order authoridmegVillage to
discontinue utility service to the Building and allowing the Debtor to eithesesd to the
demolition of the Buildingr erect a fencsurrounding the Building (the “Fence Order”). The
Fence Order statdtat “after 5:00 p.m. on October 21, 2011, it will be unlawful for any person
to enter, remain or reside on the [Debtor’s] Property.” Furthermore, the FetmeaDligated
the Debtor, in the event that it became aware of any person entering, remainasgjingon
the Property after:B0 p.m. on October 21, 2011, to “take all steps necessary to remove them
from the property.” The Fence Order has not been appealed and the stat@doydorso ha
expired. On October 25, 2011, the debtor filed an affirmati@statg to the fact tt a fence
had been erected around the Building.

On November 10, 2011, the Village moved for “the entry of an Order vacating the Stay in
effect herein preventing the Inc. Village of Atlantic Beach from deinioigsa building owned
by petitioner located é&035 Park Street, Atlantic Beach, New York.” The Debtor opposed the
motion.

On Nowember 28, 2011, the Bankruptcy Cooeld a hearing; granted thMdlage’s
motion;and instructed the Village to “submit an ord&r’'that effect. At the hearing, the
Bankruptcy Court opined that the case was “a poster child” for the “police and oegylatver”
exception to the automatic stay provision of the Bankruptcy Code. The Bankruptcy Court
reasonedhat the “stay [was] ingplicable for the reasons set forth in [the Village’s] papers.”

Notably,at the hearingneither party made reference to the Fence Order.



Less than 24 hours latewith the Fence Order still in effect and without a formal order
regardingthe automaticstay, the Village entered onto the property and began the demolition of
the Building. On November 30, 2011, the Village completed demolition of the Building. The
Village never submitted a proposed ordeEgarding the automatic stayttee Bankruptcy Court.

Rather, @ December 19, 2011, the Debtor submitted a proposed order to the Bankruptcy
Court requesting that the automatic stay be vacabgdDecember 27, 2011, the Bankruptcy
Court entered an ord#rat “the automatistay is vacated to the extent requested in the Motion
so as to allow the Village to demolish the structure located on the Debtor’'s Profénityorder
has not been appealed and the time to do so has expired.

On January 16, 2012, the Debtor brought a motion pursuant to 11 8U.S.C. 8362(a) and 11
U.S.C. 8362(k) seeking sanctions against the Village fdatung the automatic stay and to hold
the Village in contempt for violatinthe Fence Order. The Village opposed the motion.

On April 16, 2012, the Bankruptcy Coustated on the record “the [Village’s] action was
within the police power and, therefore, the automatic stay did not appheBankruptcy Court
alsoexpressed reservations absanctioning the Village for violating the automatic stayhas
Bankruptcy Court “didn’t think the circuit allows [the Bankruptcy Court] to find that [tilagé
is] in violation of the stay."The Bankruptcy Court observed that 11 U.S.C. 8362(k) authorizes
recovery of damages for individuals, not corporations such as the Debtor.

With regard to the alleged violation of the Fence Order, the Bankruptcy Coad stat

[tlhe problem is that the fencing order, as pointed out by the city, whether

intentionally or not, doesn’t allow me to hold somebody in contempt because it

didn’t require anybody to do or not do anything. It was either inartfully drafted or

whatever it was.” The Bankruptcy Court further stated that “whateasiin my

mind, if it's not on paper in a contempt action, | can’t hold someone responsible

for either my ability to clearly define what should be in an order or someone

else’s failure to have the order specific. Contempt is spegific. That order
has tounequivocally put folks on notice that if you do A, B, and C, I'm holding



you in contempt. It's not where they have to extrapolate and say, | think the judge
meant this.

On June 13, 2012, the Bankruptcy Court seemaddggest that the automaticystead
been lifted, rather than that the stay never applied in the first inst8peeifically,in relation to
the Fence Ordethe Bankruptcy Court asked counsel for the Debtor whether “the fence being
put up to protect [the Building] then prevent[ed Yhkkage] from exercising its rights where the

Court had already. . agreed that the stay should be liRe(Emphasis added)At the same

hearing, the Bankruptcy Court also found that the Fence Order “was [designedEtoethe
property in the current format and to ensure that nobody could be hurt. It didn’t skearly

enough to sanction the Village for it, that even though the staliftealstheywere prevented

from exercising their rights(Emphasis added).

As an additional reason to deny the Debtor’s motion for sanctions against the Mil&age, t
Bankruptcy Court explained that “there was no order that one could hold [the Village] in
contempt of relative to the [sectioBd2 because it was signed after the building was gone.”

Eventually, on June 14, 2012, the Bankrug@owurt entered a writteorder denying the
Debtor’'s motion for sanctions. The Order simply stated that “[the Debtor]ismsgeking
sanctions against the Village is denied.” The Bankruptcy Gdgmhotedon the recordhat
imposing sanctionith respect to the Fence Ordeould not be equitable becaubat order
was ambiguous as to the issue of demolition. The Debtor subsequently appealed the June 14,
2012 order to this Court.

Subsequent to the aboseents but relevant to the appeal, on July 18, 2012, the
Bankruptcy Court held a hearing and read into the record a decision dismissireptbgsD
bankruptcy case. At that hearing, the Court noted that “on June 14th, 2012, determining the

Village did not vidate the automatic stayexcuse me-did violate the automatic stay, but



declined to award sanctionsOn July 20, 2012, the Bankruptcy Court dismissed the Debtor’s
bankruptcy petition.
1. DISCUSSSION

A. Standard of Review

A district court hearing an appeal from a bankruptcy court reviews that codirsyk of
fact under the “clearly erroneous” standaeeFed. R. Bankr. P. 8013, while its conclusions of

law are reviewed under the de novo standard. In re Vouzianas, 259 F. 3d 103, 107 (2d Cir.

2001); In re Arochem Corp., 176 F.3d 610, 620 (2d Cir. 1999) (holding that “we review the

bankruptcy court decision independently, accepting its factual findings unledg eteaneous

but reviewing its conclusions of law de novo”) (citation omittéad)e Bennett Funding Group

Inc., 146 F.3d 136, 138 (2d Cit998) (same) (citations omittecdeealsoln re Porges44 F.3d

159, 162 (2d Cirl995) (same) (citations omitted).

“On appeal, a district court ‘may affirm, modify, or reverse a bankruptcejsidg
judgment, order, or decree or remand with instructions for further proceedimge " McNally,
No. 02CV-85, 2003 U.S. Dist. LEXIS 25856, at *3 (S.D.N.Y. June 2, 2003) (citing Fed. R.
Bankr. P. 8013).

B. The Parties’ Arguments

The Debtor maintains that its commencement of the bankruptcy action triggered an
automatic stay.The Debtor asserts thiattould not appeal the Bankruptcy Court order until
entry of alift stay order. The Debtor argues that the Village’s actions in demolishing the
Building prior to entry of the lift stay ordéoreclosed the Debtor’s ability to seek further judicial
intervention to stop the demolition of the Building. The Debtor further asserts thatawhi

corporate debtor may not obtain damages under 11 U.S.C. 8362(k), a Bankruptcy Court retains



the power to find, and sanction for, violations of the automatic stay pursuant to 11 U.S.C.
8105(a). The Debtoralsocontends that the Bankruptcy@t erredn finding that the Village
was not in contempt of the Fence Order.

In opposition, the Village contends that it did not violate the automatic stay because no
such stay was in effect in the first instarge the Village was acting pursuant to its police
powers. The Village further contenttgt the Debtor failed tpreserve its request seeking
sanctions under 11 U.S.C. 81105 violating the automatic stay. The Village also asserts that, in
any event, it cannot be sanctiorfedviolating theautomaticstay as it did not act with
maliciousness or bad faith. Finally, the Village asserts that it did not vibateence Order.

C. As to Whether th¥/illage Should have been Sanctioned in Proceeding with the Demolition
without submitting an order to the Bankruptcy Court

11 U.S.C. 8105(a) gives the court authority to “sua sponte, tak[e] any action or mak[e]
any determination necessary or appropriate to enforce or implement c®rg or rules, or to
prevent arabuse of processThe applicability and usef 8105(a) is typically left to the

bankruptcy court.SeeAdams v. Zarnel (In re Zarne19 F.3d 156, 172 (2d Cir. 2010) (citing

In re Morgan, 182 F.3d 775, 780 (11th Cir. 1999)).
Here, he Debtor fails toshow that a theory based on the imposition of sanctions pursuant
to 11 U.S.C. 8105 with respect to the automatic stay was properly before the BanKountic

Seelewis v. Morris, 06€V-15510, 2007 WL 2875255 (E.D. Mich. Sept. 28, 200&¢ming

unpreserved trustee’s request for sanctions under 11 U.S.C. 8105(a)).
“Where a bankruptcy appellant has failed to raise and preserve an objection during
bankruptcy proceedingshk appellant] cannot raise it on appe#l.te Kassover, 268 B.R. 698,

702 (S.D.N.Y. 2001), aff'd sub nom., Kassover v. Gibson, 29 Fed. Appx. 747 (2d Cir. 2002)

(citing In re Blackwood Associatek.P., 153 F.3d 61, 67 (2d Cir. 1998)h such cases, the




Court will not consider an unpreserved issue unless failure to do so will result ishanif

injustice.Seeln re Lionel Corp., 29 F.3d 88, 92 (2d Cir. 1994); In re Macrose Indus. Corp., 186

B.R. 789, 802 (E.D.N.Y. 1995). In this case, no suelmifest injustice is apparent and therefore
the Court declines to consider whether sanctions were warnamtied 11 U.S.C. 8105(a)ith

respect to the automatic stéry.re Regal Cinemas, In@213 Fed. Appx. 369, 376 (6th Cir. Nov.

29, 2006) (unpublished) (finding that where party failed to raise an issue before the lzgnkrupt
court, that argument is properly disregarded).

Alternatively, the Debtor contends that the Bankruptcy Court retéimatherent
authority to sanctiothe Village for violating the automatic stay which, in the Debtor’s view,
was in place at the time of the demolitidiederal courts, including bankruptcy courts, possess
inherent authority to impose sanctions against attorneys and their clienty cquilis inherent
power to sanction derives from the fact that courts are vested, by their \argrorevith power
to impose submission to their lawful mandatés.fe Plumeri434 B.R. 315, 327-28 (S.D.N.Y.
2010) (quotations and citations omitted). “Inherpoiver sanctions ordinarily require a clear
showing of bad faith on the part of the party to be sanctiolmedosition of sanctions under a
court's inherent powers requires a specific finding that an attorney acted irntlvaainfc
inherentpower sanctions are appropriate only if there is clear evidence that the conduet at is
is (1) entirely without color and (2) motivated by improper purpogdsat 328 (citations and
guotations omitted). A court may infer bad faith where the action was “so detyplehout
merit as to require the conclusion that they must have been undertaken for soopeimpr

purpose suchs delay.” Se&alovaara v. Ecker222 F.3d 19, 35 (2d Cir. 2000) (quotations

omitted) (discugag sanctions under 28 U.S.C. §1927).



Here, the Court need not discern whether the Bankruptcy Courtthitemutomatic stay
or ratherheld that the automatstay never applied in tHgst instanceand the separate question
of whether any such ruling was proper. Instead, the Court only considers whethidlatiee V
acted in bad faith in proceeding with the demolithmtwithstanding its failure to submit an
orderregarding the automatic stag required byhe Bankruptcy Court.t Bppears the
Bankruptcy Court did not consider the issue of bad faith, but rather declined to awamhsancti
with respect to the automatic sty the ground that there was feomal prior order of the court
for which the Village could be held in contempt. However, where applicétihhe automatic
stay pravisions of 11 U.S.C. 8362 arspgecific anddefinite’ orders of the court.Tn re Hammett
28 B.R. 1012, 1019 (E.D. Pa. 1983). In other words, the absence of a formal order regarding the
automatic stay did not preclude the Bankruptcy Court from sanctioning the \Mfitlage
proceeding with the demolition without submitting a proposed order regardiagtibratic
stay. For these reasons, the Bankruptcy Court is directethtdfy whether it lifted the
automaticstay or the stay never existed in the first place. Relatedly, the Bankrugpiayi€
directed to consider whether, pursuant to its inherent authority, it should have sanctioned the
Village for proceeding with the Demolitian that fashionand more specifically, whether the
Village acted in badafith.

D. As to Whether Debtor Should Have Been Hel€imil Contempt of tk Fence Order

It is generally held that a party is in contempt of court if (1) there is &ifgpand
definite” order of the court which that party has violated and (2) the party h&d keowledge

of that orderSee e.q, Fidelity Mortgage Investons. Camelia Builders, Inc550 F.2d 47 (2nd

Cir. 1976),cert. denied429 U.S. 1093, 97 &t. 1107, 51 LEd. 2d 540 (1977)United States



v. Christie Industries, Inc465 F.2d 1002 (3d Cir. 1972 re Mealey 16 B.R. 800 (Bkrtcy.
E.D.Pa.1982);In re Norton 15 B.R. 623 (BkrtcyE.D. Pa.1981).

As noted above, the Bankruptcy Court determined that the Fence Order was not
sufficiently specific and definitand thughe Villagewas not incivil contemptof that order in
proceeding with the demolition without a formal order revoking or otherwise limitengy tler.

It appearghatthe Bankruptcy Court rendered this determination under both 11 U.S.C. 8105(a)
and its inherent authority.

The Fence Order 4t that “after 5:00 p.m. on October 21, 201 Will be unlawful
for any person to enter, remain or reside on the [Debtor’s] propérte”Village contends that
the Fence Order didot expressly prohibdemolition. Rather, the Village asserts that it was
under the impression that the Fence Order was designed solely to make thy popaie as
possible until the hearing on the automatic stay. However, in the Court’stheefvence
Order was sufficiatly specific and definitén its terms Furthermore, it is undisputed that the
Village received notice of the entry of the Fence Ordienally, because the demolition
necessarilyequired entry of persons onto the Debtor’s property, the Court findththa
Village violated the Fence Order. The Bankruptcy Court’s finding to the cpmregversed.
Whether the Bankruptcy Court possessed the authority to issue the Fence Ordérerednyd t
effectively halt demolition efforts presents a separate gu@sthe parties fail to adequately
address.

Having found that the Village violated the Fence Order, the Court turns to theguesti
of whether sanctions should be imposed. The Second Circuit has stated that “[t|he Bankruptc
Court's discretion to awarausctions may be exercised only on the basis of the specific

authority invoked by that court. Because an award might be based on ‘any of a number of rules

10



or statutory provisions,’ each ‘governed by differing standards,’ we have fountpérative
that he court explain its sanctions order with care, specificity, and attention toutoes of its

power.” Solow v. Kalikow (In re Kalikow), 602 F.3d 82, 96 (2d Cir. 2010) (quoting Sakon v.

Andreo, 119 F.3d 109, 113 (2d Cir. 1997)).
Even assuming the issue of sanctions under section X6b(adlatingthe Fence Order
was properly before the Bankruptcy Court, that provisioetpiitable scope is plainly limited

by the provisions of the [Bankruptcy] Codén re Smart World Technologies, LLC, 423 F.3d

166, 183 (2d Cir. 2005New England Dairies, Inc. v. Dairy Mart Convenience Stores, Inc. (In

re Dairy Mart Convenience Stores, In@%1 F.3d 86, 91-92 (2d Cir. 2003) (finding(&(a)
inapplicable where no provision of the Bankruptcy Code could be invoked to stipgport
appellant's claim for relief). Therefore, absantolation of the specific provision of the
Bankruptcy Code, 8105(a) does not provide an independent basis for relief for the Debtor.
However, as previously stated, the Bankruptcy Court retains the inherent authority t
enforce its own ordersTherefore the Bankruptcy Court should determine whether, pursuant to
its inherent authority, the Village acted in bad faith in violating the FengerOr
[11. CONCLUSION

For theforegoing reasons, it is hereby:

ORDERED, that the Debtor’s appeal is granted in part, denied in part, and remanded

to the Bankruptcy Court for further findings consistent with this Order, namely

whether (1xhat courtifted the automatic stay or the stagver existed in the first

place (2) that court’'sinherent authority supported sanctionthg Village for

proceeding with the Demolitionithout submitting a proposed orderthat ourt

11



regarding the stayand(3) that court’s inherent authority supported sanctioning the
Village for violating the Fence Order; and it is further
ORDERED, that the Clerk of the Couig directed to close thsase

SO ORDERED.

Dated: Central Islip, New York
September 1,72013

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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