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SPATT, District Judge.

On or about July 5, 2012 Plaintiff Town of Southold (thePlaintiff” or the“Town”)
commenced an action the Supreme Court of the State of New York, County of Sutighkinst
the Defendand Go Green Sanitation, Inc. (*Go Green”) and Frank Fisher (“Fisher” and
collectively the"Defendants”), seeking an injunction shutting down Go Greeatgcling and
refuse collectiorbusiness in the Town. Subsequently, on August 2, 201D dfendant

removed the action, uncontested, to this Court pursuant to 28 U.S.C. 88 1441 and 1446.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/2:2012cv03837/333136/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/2:2012cv03837/333136/29/
http://dockets.justia.com/

Presently before the court is the Defendamistion to amendheir counterclaims and to
join a new party.However, in reviewing thanotion it has come tthe Qurt’s attention that it
lacks subject matter jurisdiction over this actidks such and for the reasons that follow, the
Court dismisses this action for lack of subject matter jurisdiction and remasdss$ei back to
the Supreme Court of the State of New York, County of Suffolk.

I. BACKGROUND

Unless otherwise noted, the following faate derived from the Notice of Removal and
the exhibits attached thereto.

The Plaintiff is a municipal corporation organized and existing uNder York State
law, situatedn and with its principal place of business in the county of Suffolk, New York. The
DefendantGo Greeris a New York Corporation with its principal place of business in thenTo
of Southampton, New York. The individual Defendiigheris the Preident of Go Green and a
citizen of the State of New York residingRiverhead New York. At the time of the
Complaint, Go Green operated a commercial carting operation, collectingaaspdrting refuse
and regclables in the Town of Southold.

The Town’s Code requires any vehicle engaged indbmercial disposal of any
materialto obtain a permit from the Towm permitmay be revoked by the Town Board after
notice andahearing. The Gde further prohibits collection of refuse from a residence if it is
mixed with recyclables or for a carterrtox recyclables with refuseln addition, all residential
garbageplacedcurbsidefor collectionmust ban a Town garbage bag (“yellow bags”)

Collection of refuse not in a Town garbage bag is made unlawful by the Town Code.



As previously stated, on or about July 5, 2012 the Plaintiff commenced this action in the
Supreme Court of the State of New York, County of Suffolk, seeking injunctive cekéit
down the Defendants’ carting operations in the Town.

ThePlaintiff allegedthat Go Greeroperated its cartingusinessn the Town without a
permit. The Plaintiff further alleged that Go Gresolated the Town’s code provisiotisat
requiredseparate handling of refuse and recyclablesadswlthose provisions which mandated
the use of yellow garbage bagshe Town furtherallegedthat Go Green'’s “illegal business
operations” caused harm @ Green’sompetitoran the Town, who we “in compliance with
the code and[bld] commercial carter permits(Notice of Removal Ex. A, 1 16, ECF No. 1-1).
Moreover, the Towrmomplainedof diminished recycling volume entering the Town’s Solid
Waste Facility and dramatically reduced revenue fyettow bag salefrom the time ® Green
began operating in the Town.

In their Answerdated August 2, 201#he Defendantslaimedthat Go Green was in fact
issued a cartgrermit by the Town of Southold but that the permit was never delivered to them
andwas later revokedy the Town without notice or a hearinghey furthersubstantially
deniedall of thePlaintiff's allegations.

With their Answer, theDefendard alsofiled five counterclaims First, they assertethat
therevocationof the carter permivithout notice and a hearing was in violation of the Town
Code as well as the due proceksmuseandthecivil rights guaranteed by the Unit&hates
Constitution and Federal Law. Secotiey claimedhattherevocation without notie and a
hearing violated thBefendants’ property rights under the Constitution and Federal Aava
Third and FourttCounterclaimthey allegedhatthe revocation and attempts to shut down Go

Green’s business in theoWn were done in order to bene@o Green’ssompetitors They



therefore allege that the Town engagednrunreasonable restraint of trade under the Sherman
Act, 15 U.S.C. § Et seg.andunderNew York State law Finally, they contendethat the
Town’s requirement that residents purebgellow bags from the Town for all their garbage
constituted a “user fee” for the Town Transfer StatiormMmgimposed even on those who did
not use the Town Transfer Statiohheythereforeurgedthat this lawconstitutedh taxbeyond
the Town’s authority under the Town Lamd wa thus a violation of the Constitution and
Federal Law.

On August 2, 2012he Defendantfiled atimely Notice of Removaltherebyremoving
the action to this Court pursuant to the provisions of 28 U.S.C. 88 1441 andTh#Gargued
thatthis Courtcould exercisgurisdiction pursuant to 28 U.S.C. § 1441 on the badiseofederal
qguestions of due process, civil rights, and restraint of tfeatearose fronthe Town’s actions in
revokingGo Green’s permitThe Plaintiff did not seek remand or otherwise challenge the
removal and théhirty daysafforded to them to do so have since expirddwever remand
based on lack of subject matter jurisdictraay be brought to the Court’s attention and pursued
atany time 28 U.S.C. § 1447(c).

Previously, on July 23, 2012, the parties stipulated to add§0noratoriunwith regard
to enforcement of the yellow bag lawhe stipulation also allowgdo Greerto continue
operating in the Town through November 23, 2012. The Defendants moved for a Temporary
Restraining Order to extend that moratorium and the court held a hearing to cdreidestton
on November 15, 2012. The Court denied Defendants’ motiodeciohed to issue the
requested injunction.

At the samdearing on November 15, 2012, the Court expressed doubt about the

Defendants’ standing to challenge tf@wvn’s yellow bag lawas an illegal user fee or taxits



fifth counterclaim. Thereforethe Defendantaow seek leave of the Court to jalase Perez
(“Perez”), a resident of the Town of Southold and to add as a sixth counterclaim the same
challenge tdhe yellow bag law but witRerez as the named counterclaim plaintiff.

The Plaintiffopposesheseamendmersas futile claiming that the yellow bagrogram
is neither a user fee nor a takRather, lhey insist that the lave a valid exercise of the Town’s
StateApproved Local Solid Waste Management Program in furtherance of the Timantate
from the Statéo reduce waste going into landfills or incinerators by requiring as neegicling
and reuse as possible. In reply Defendants citauthority purportedly supportirtheir
contention that a fee, even when part of a town sanitation progaanie characterized as an
illegal tax.

Il. DISCUSSION
Even where the parties do not adequately raise the issue, the districiaconguiresua

sponteas to whethesubject matter jurisdiction exist§eeDurant, Nichols, Houston, Hodgson,

& CorteseCosta P.C. v. Dupont, 565 F.3d 56, 62 (2d Cir. 2Q0B3ubject matter jurisdiction is

lacking and no party has called the matter to the court’s attention, the coune lolasyt to

dismiss the actiosua sponté); Joseph vlLeavitt, 465 F.3d 87, 89 (2d Cir. 2006) (“[W]e have

an independent obligation tmnsider the presence or absence of subject matter jurisdiction sua

sponte”); Poindexter v. Nash, 333 F.3d 372, 383 (2d Cir. 2003) ([l]f the parties do not call a

[subject matter] jurisdictional defect tioe attention of the court, the court has theydotraise it

sua sponté); Stewart v. Altwood, 834 F. Supp. 2d 171, 177 (W.D.N.Y. 2@1R¢gardless of

whether the issue is raised by the parties, a district court is required t@ imjaiand determine
whether federal subject matter jurisdictiorainemoved action exists; red. R. Civ. P. 12(h)(3)

(“If the court determines at any time that it lacks subgjeatter jurisdiction, the court must



dismiss the action.”) “[L]ack of subject matter jurisdiction cannot be waived.” In re Stock

Exchanges Opins Trading Antitrust Litig.317 F.3d 134, 151 (2d Cir. 2003ee alsiNew

York v. Shinecock Indian Nation, 686 F.3d 133, 138 (2d Cir. 2012) (“[Subject matter]

[jJurisdiction cannot be created by the consent of the parties.”). This Court wilbromged to
reviewwhether the requisite subject matter exists for it to exercise jurisdictionhoseemoved
action.

A. Legal Standard for Removal

A cause of action that was initially filed in state court may be removed byadaesit
where“the district courts of the United States have original jurisdiction.” ZBQCI § 1441(a).
Accordingly, a prerequisite feemova jurisdiction is that the catihasthe power to exercise

original jurisdiction. See, e.g.Caterpillar Inc. v. Williams482 U.S. 386, 392, 107 S. Ct. 2425,

96 L. Ed. 2d 318 (1987) (“Only state-court actions that could have been filed in federal court
may be removed to federal court by the defendant.”

Pursuant to 28 U.S.C. § 1331, the district courts have originaligtiedover all civil
actions arising under the Uniteth&sConstitution andhe laws andreaties of the United
States.The Section 1331 federal question determination requires a limited inquiry, looking only
at thePlaintiff's original cause of actioto ascertairwhether itincludes a federal question while

ignoring any and all answers, defenses and counterclaims. Holmes Group, immadd/Air

Circulation Systems, Inc., 535 U.S. 826, 831-32, 122 S. Ct. 1889, 153 L. Ed. 2d 13 (2002)

(refusing to consider a patent law counterclaim in determining whethealfegestion

jurisdiction existed)Franchise Tax Bd. of Cal. v. Constr. Laborers Vacation Trust for S. Cal.,

463 U.S. 1, 10, 108. Ct.2841, 77 L. Ed. 2d 420 (1983) (“[Alefendant may not remove a case

to federal court unless thpdaintiff’ s complaint establishes that the case ‘arises under’ federal



law.”) (emphasis in original); Louisville & Nashville R.R. v. Mottley, 211 U.S. 149, 152, 29 S.

Ct. 42, 53 L. Ed. 126 (1908) (holding that subjettter jurisdiction must exist itmeplaintiff's
original cause of action, regardless of the likelihood that a federal questi@nisélin the
course of litigation).

This “well-pleaded complaint rule” has been adopted and applied by the Second Circuit.

Fleet Bank, Nat'| Ass’n v. Burke, 160 F.3d 883, 886 (2d Cir. 1998h¢ wellpleaded

complaint] rule requires a complaint invoking federal question jurisdiction tot éisedederal

guestion as part of the plaintiff's claim and precludes invoking federal questiatigtios

merely to anticipate a federal defense.”) (internal citations omittethandez v. Conriv Realty
Assocs, 116 F.3d 35, 38 (2d Cir. 1997) (“[A] case may be filed in federal court only if a federal
guestionappears on the face of the pl#irg ‘well -pleadedcomplaint.”).

The rule governs cases of removal as welCaterpillay 482 U.S. at 392'The presence
or absence of federgluestion jurisdictioriin a removed cas&$ governed by the ‘wejppleaded
complaint rule,” which provides that federal jurisdiction exists only when adedeestion is

present on the face of the plaintiff's properly pleaded complaifiting Gully v. First Nat'l

Bank 299 U.S. 109, 112 —13, 57 S. Ct. 96, 81 L. Ed. 70 (1936) (Cardozo, J.)).
Accordingly, in a case of removal based on federal question jurisditi®rglevant
inquiry is whether thelpintiff would have been entitled to filesicomplainoriginally in federal
court rathethan state courtSpecifically, the court must evaluate whethefaanpiff's original
cause of action arises under theitdd StatesConstitution or Federal Law.
Moreover, when considering the propriety of remotrad, court must bear in mind its
limited jurisdiction and the significant federalism concerns implicateshupmoval._Town of

Moreau v. N.Y.StateDept. of Envtl. Conservation, No. 96Y-983, 1997 WL 243258, at *1




(N.D.N.Y. May 5, 1997) (citing and quoting Prod. Stamping v. Md. Cas., 829 F. Supp. 1074,

1075 (E.D.Wis.1993){There are several wedistablished principles governing the propriety of
removal petitions under Section 1446, which the court must keep in mind .(intéripal

guotationmarks, citationand alteratiosomitted);In re NASDAQ Market Makers Antitrust

Litig., 929 F. Supp. 174, 178 (S.D.N.Y. 1996}ing Shamrock Oil & Gas Corp. v. Sheets, 313

U.S. 100, 109, 61 S. Ct. 868, 85 L. Ed. 1214 (1941)) (“Due regard for the rightful independence
of state governments, which should actuate federal courts, requires thattipeyoscsly
confine their own jurisdiction to the precise limits which the statute has defin&é) also

State of New York v. Lutheran Center for the Aging, Inc., 957 F. Supp. 393, 397 (E.D.N.Y.

1997) (“Reanoval statutes are to be strictly construedThus, “all doubts should be resolved in

favor of remand.”_Leslie v. BancTec Serv. Corp., 928 F. Supp. 341, 347 (S.D.N.Y. 1996)

(internal quotatio)marks and citations omitted).

B. As to Whether Plaintiff's Original Cause of Action Arises Under the UnitedStates
Constitution or Federal Law.

1. The Well-Pleaded Complaint Rule

TheDefendants claim that subject matter jurisdicixstsbecause a complete and well
pleackd statement othe Plaintiff's claim wouldinclude the fact that Go Green'’s license to
operate in the Town was revoked without notice and a hearing. This failure, they pesit, gi
rise tothefederal due process and civil rights questions enumerated in their Answer with
Counterclaims(Notice ofRemoval fL6—20.) The Gurt disagrees.

Regardless of whetharwellpleaded complaint sbuld appear as the Defendamntends
it should, the Plaintiff's original cause of action does not and wouldns# under the
Constitution, laws or treaties of the United Stat€ke Plaintiff’s claim is a simpletate law

cause of actior seeking an injunction agairietal actordor violating the Town CodeAny



federal question is only properly raised by the DefendantinAhswerincluding
Counterclaims.The allegedunconstitutionaty and federalllegality of the Plaintiff'sbehavior
hasno placein a wellpleaded complaint seeking injunaté reliefagainst the Defendangee,
e.g, Mottley, 211 U.S. at 153 (explamg that a welpleaded complaint does not “go into any
matter of defenses which the defendants might possibly Setap to “show that a federal
guestion might or probably would arise in the course of the trial of the case.”) (gBositon &

Mo. Consol. Copper & i&er Mining Co. v. MontOre Purchasing Co188 U. S. 632, 638, 23

S. Ct. 434, 47 L. ed. 626 (1903) (Peckham, Bge alsdrivet v. Regions Bank of La., 522 U.S.

470, 475, 118 S. Ct. 921, 139 L. Ed. 2d 912 (1998efense is not grt of a plaintiff's

properly pleaded statement of his or her clainBt)arpatch Ltdv. Phoenix Pictures, Inc., 373

F.3d 296, 303 (2d Cir. 2004) (“The claims established by the well-pleaded complaint must
necessarily be determined from the plaintiffatement of his or her own claim, not including
statements raised in anticipation or avoidance of possible defenses that maydosed.”)
Fed. R. Civ. P. 8(a) (requiring a “short and plain” statement of the claim, pregumtigdut
background informi@on relating to the plaintiff's actions which might form a basis for the
defensg

Thus, while the wellpleaded complaint thathe Defendants envision woulfive riseto
and set the stage for the fedasiaims intheCounterclaims in th®efendants’ Answer, those
federal questions are not part of the original cause of action. Accordinglyareeyt

considered when evaluating subjewtter jurisdiction.See, e.gMottley, 211 U.S. at 152

(dismissinghe actionfor lack of subject miger jurisdiction while ignoring thaevitablefederal
guestion presented by the case, nanabthallenge to the constitutionality of the statute that

formed the basis of the complaibecause such a challenge woaitdy properlybe raised in the



Answe). See als®ullivan v. American Airlines424 F.3d 267, 271 (2d Cir. 200®)ting

Rivet, 522 U.S. at 475} The wellpleadedcomplaint rule mandates that in assessing subject
matter jurisdiction, a federal court must disregard allegations that-glatled complaint
would not include — e.g., allegations about anticipated defenses.”).

The Second Cingt has consistently dismissedses removed to its federal district courts
where subject matter jurisdicti@ould not be justified based on the plaintiff's original well-

pleaded complaintSee, e.g.New York v. Shinecock Indian Nation, 686 F.3d 133, 135-36 (2d

Cir. 2012);Sullivan, 424 F.3cat 271 (explaining that the court only considers the well-pleaded
allegationsm the complaint when determiningsifibject matter jurisdiction exists on the basis of

a federal questign For instance, in Shinecock Indian Natitime State of New York (“the

State”) sued the Shinecock Indian Nation (“the Nation”) in New York StateeBgpCourt.686
F.3d at 135-36. The State sought to prevent the Nation from continuing to build a casino
without first complying with State lawid. at 136 The State’s complaint alleged and relied on
its conclusion that federal law did not authorize the Nation to construct the casin@tiomiof
state and local lawld. The Nation removed the case to federal court based on the federal
guestions presented in the State’s complaint and the District Court denied ¢erStdion to
remand Id.

However, the Second Circuit applied the well-pleaded complaint rulansimdcted that
the case be remanded back to State cadrtat 13839, 142. The Second Circuit explained that
“[b]ecause the complaint’s references to federal law only anticipateedute the [Nations
defenses, they do not give rise to federal question jurisdiction &t 139. District courts in this

circuit have followed suitSee, e.g.Vill. of Baxter Estates v. RoseiMo. 12 CV 2851, 2012 WL

3779412MKB), at *2 (E.D.N.Y. Aug. 30, 2012) (explaining that the well-pleaded complaint

10



rule required remanding the case since no federal question appeared on the face of the

complaint);In re Lehman Bros. Sec. & Erisa LitigNho. 09 MD 02017LAK), 2012 WL 983561,

at*1, *5 (S.D.N.Y. Mar. 22, 2012) (applying the well-pleaded complaint rule and remanding the

casesua sponte, to state court); Spidella v. Donnelly, No. CV 06{$%@0) 2006 WL

2064981, at *1 (E.D.N.Y. July 24, 2006) (“The well-pleaded complaiotrohe requires a

remand in this case.”Btudebaker-Worthington Leasing Corp. v. Michael Rachlin & Co., 357 F.

Supp. 2d 529, 533, 536 (E.D.N.Y. 20@4pplying the welpleaded complainule and
remanding tk case to state court because no federal gunestispreented in pleadings until

the defendant’s counterclaim$ee als@County of Nassau v. New York, 724 F. Supp. 2d 295,

301 — 02 (E.D.N.Y. 2010) (applying the well-pleaded complaint rule and explaining thaitfeder
jurisdiction does not exist sihpbecause a state law clammay implicate a federal issye”
2. The Artful -Pleading Exception

A corollary to the welpleaded complaint rule is the artful-pleading doctriRévet, 522
U.S. at 471“As a corollary to the welpleaded defense rule, a plaintiff may not defeat removal
by omitting to plead necessary federal questidhthe plaintiff thus ‘artfully pleads’ a claim, a
court may uphold removal even though no federal question appeis face of the
complaint.”) (internal quotatiomarks and citations omitted); Sullivan24 F.3d at 27{The
artful-pleading doctrine, a corollary to the wpleadedcomplaint rule, rests on the principle that
a plaintiff may not defeat federal subjenttter jurisdiction by ‘artfully pleading’ his complaint
as if it arises under state law where the plaintiff's suit is, in essence, baselkial law.”).
Under the artful-pleading doctrine corollary to the well-pleaded complaint ingl€oturt, in
determining subjecematter jurisdiction, may look beyond the complaint and also consider

improperly omitted claims and allegatiorSee, e.g.In re Facebook, Inc., IPO Sec.and

11



Derivative Litig, No. 12 Civ. 6439, 2013 WL 525191, at *10 (S.D.N.Y. Feb. 13, 2013) (denying

the plaintiff’s motion to remanthe case under the welleaded complaint rule because the case,
although pleaed under state law, involved significant questions of federal law).

However this exception is applied only in limited circumstas. DeCarlo v. Archie

Comic Publ’'ns, 11 F. App’x 26, 28 (2d Cir. 2001) (quoting Travelers Indem. Co. v. Sarkisian,

794 F.2d 754, 758 (2d Cir.1986)) (“[l]n certain limited circumstances a plaintiff may nett defe
removal by clothing a federal claim in state garb, or, as it is lsgidse of ‘artful pleading[’)
(internal quotation marks omitted). The district courts have identified only two isuitéd|
circumstances for application of the artful-pleading doctrases of preemption and cases
wherethe Plaintiff chooses state court to avoid the consequences of prior fedeafablitig

Greenfield v. Nat'l Westminster Bank U$846 F. Supp. 302, 305 (S.D.N.Y. 1994}ases in

which federal courts have permitted removal based on ‘artful pleadingitawo categories:
(1) where preemption has eliminated the legal foundation of plaintiff's statalases of action;
and (2) where plaintiff chooses a state forum in order to evade the consequgnmasfederal

litigation.”) (internal citations omitted)See &o Bill Wolf Petro. v. Vill. of Port Washington N.,

489 F. Supp. 2d 203, 207 (E.D.N.Y. 2007) (citing and qudireenfield 846 F. Supp. at 305).
This case presents neither a question of pre-emption nor does it appear that titecRtsati
State court to avoid any consequences of prior federal litigation. Consequentitfulhe a
pleading exception to the well-pleaded complaint rule is unavailable.
3. The Substantial Federal Question Exception
Anotherexception to the welbleaded complaint rulexistswhere relief depends on

resolution of substantial questions of federal |&ee e.qg, Grable & Sons Metal Prods., Inc. v.

Darue Eng’'g & Mfg, 545 U.S. 308, 312, 125 S. Ct. 2363, 162 L. Ed. 2d 257 [Z0®%ederal

12



court ought to be able to hear claims recognized under state law that nonetineless t
substantial questions of federal ldAwHowever,this case does natcessarilyequire a court to
reach dederal question.

In Grable, the Supremeo@rt formulated a test for the substantial federal question
exception to the welpleaded complaint rule. In this regard, “the question is, does dastate-
claim necessarily raise a stated federal issue, actually disputed arah8absthich a federal
forum may entertain without disturbing any congressionally approved balance rafl fau®
state judicial responsibilities.Id. at 314. “The Supreme Court has described this basis for

federal subject matter jurisdiction as ‘special,” ‘'small’ and ‘slinCounty of Nassau, 724 F.

Supp. 2d at 302 (citingmpire Healthchoice Assurandac. v. McVeigh, 547 U.S. 677, 699,

701, 126 S. Ct. 2121, 165 L. Ed. 2d 131 (2008ne present case does not raise an inevitable
guestion of federal law.

Where the courtloes not necessarily have to reach a federal questioh as where
certain facts, if proven, would allow for resolution without deciding federal quesstihe case
does not “turn on substantial questions of federal l&iv,at 312,and the welpleadel

complaint rule governs as usudh Shinecock Indian Nation, the court found that the claims

asserted did not necessarily raise a federal issue because scenarios existdtevase could
have been resolved without reaching the federal question. 686 F.3d dF@d@xample, if the
[Nation] were to have established that their construction of the casino compliedatetharsd

local law, the court could have resolved the case without reaching the federal idues
Because the federal questioaswnot inevitable from the face of the complaint, the “substantial

federal question exception” did not applg. at 14041. Thus, the Second Circuit has made

13



clear that the substantial federal question exception is to be construed vewhynand appked
only in cases where a substantial federal question is truly inevitable.

The present case does not inevitably turn on resolution of the federal questsested
For exampleif this Court would have found that the Town violated its own code in revoking the
Defendants’ permit without a hearing and that the yellow bag law was bdyoidwn’'s power
under its own laws, there would be no need to reach the federal questions presentedsie. this ca

Similar to andevenmore so than in Shinecock Indian Nation, this case does not inevitably turn

on substantial questions of federal lavherefore, the welpleaded complaint rule governs and
federal question jurisdiction must be apparent fronfahe of thePlaintiff's well-pleaded
complaint. That is nothe caseand the Court finds th#tis Court lacks subject matter
jurisdiction to hear this case.

To put matters simplythe Plaintiff's original Complaintwhether as filed or the well
pleackdversion envisioned by the Defendants in their Notice of Removal, does not arise under
the Constitution, laws or treaties of the United Statepresents no federal question and does
not inevitably turn on a federesue For thoseeasos, this Courtacks original jurisdiction
under the provisions of 28 U.S.C. § 1331ithWut original jurisdictionthis Court cannot
exercisaemoval jurisdiction in accordance wi8 U.S.C. § 1441Therefore, this case is
herebyremanded to Supreme Court of the State of New York pursuant to 28 U.S.C. § 1447(c).

[ll. CONCLUSION

For the foregoing reasomsitlining this Court’s lack of subject matter jurisdiction, it is
hereby

ORDERED that this action be remanded to the New York State Supreme Court, County
of Suffolk; and it is further

ORDERED that the @erk of the Court is direted to close the case.
14



SO ORDERED.
Dated: Central Islip, New York
June 12, 2013

/sl Arthur D.Spatt
ARTHUR D. SPATT
United States District Judge
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