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Onor about July 6, 2012h¢ PlaintiffsThe Wingates, LLC (the “Wingates”) and Matrix

Realty Group, Inc. (“Matrix”)(collectively the “Plaintiffs”) commenced tlaistion inNew York

State Supreme Couais a result of an insurance coverage dispute with the Defendant
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Commonwealth Insurance Company of America (“Commonwealfifi)s action was thereafter
removed to this Court by Commonwealth.

This actionstems froma fireon November 10, 201dhich damagedertain buildings
owned by the Wingates and insured by Commoiftwe®istilled to its essence, the Plaintiffs
claim that Commonwealth failed to ptheinsurance proceeds to themsing as a result of the
fire. On the other hand, Commonwealth claims that no final coverage determination was eve
made due to the PIdiffs’ failure to cooperate with its investigation.

Following the close of discovery, on December 16, 2013, Commonwealth moved
pursuant to Federal Rule of Civil Procedure (“Fed. R. Civ. P.”) 56 for summary jntdigme
dismissing the complaint in its entiyet

On March 21, 2014he Plaintiffs filed their opposition papers to Commonwealth’s
motion for summary judgment. As part of this opposition, the Plaintiffs filed atesifi
executed by their puldiadjuster, Steven G. Hess, wditdimespurported to provide expert
opinionsregarding common insurance claim standards and practices.

On April 21, 2014, Commonwealth moved to strike Hess’s affidavit on the basis that the
Plaintiffs failed to disclose him as an expert pursuant to Fed. R. Civ. P. 26(a)(2).

On April 29, 2014, the Plaintiffs filed a letter motion, addressed to United States
Magistrate Judge Arlene Rindsay, seeking to re-open discovery for the purpose, among others,
of designatingwo witnessesincluding Hessas experts

For the following reasons, the Co(t) denies the Plaintiffs’ letter motion to pEn
discovery and designate the two witnesses as experts; (2) igraats and denies in part
Commonwealth’s motion to strike Hess'’s affidavit; and (3) grants Commorvgeadotion for

summary judgment dismissing the complaint.



l. BACKGROUND
Unless stated otherwise, the following facts are drawn from the parties5Rul
statements. Triable issues of fact are noted.

A. The Parties and the Properties

Matrix is a New York corporation headquartered in Long Island. The Wingates is
District of Columbia limited liability company that owns an apartment complex in Colsimbu
Ohio, commonly known as the Wingates LLC and/or Oakbrook Manor (the “Complex.”)

At all relevant times, the sole member of Wingates was Glen Nelsomhois also the
sole shareholder of Matrix.

The parties dispute whether Matrix has an ownership in the Wingates or the Complex
The Plaintiffs concede that Matrix does not have any memorialized membersteptiite
Wingates

Commonwealths an insurance company that is licensed andte@gd to conduct
business in New York State and headquartered in Washington State.

Included within the Complex were two apartment buildings located at 4540 and 4530
Longest Drive South lfe “Primary” and “Secondary” Buildingespectivelyand collectively the
“Buildings”). The Complex onsists of more than 130 buildings.

From September through November 2011, non-party Mark Rumney was the construction
manager at the complex; nparty Nestor Valadez was thssistant construction manager at the
Complex; and nomparty Sue Mollotte was th@operty manager at the Complex. Until

September 2011, non-party Edwin LaChapelle was the Regional Manager of thexComple



B. The Insurance Policy

In June 2011, Commonwealth issued an insurance policy to Matrix in connectidhevith
Complex, with effective dates of June 23, 2011 through June 23, 2012 (the “Polibg”).

Policy insured against various losses at the Complex, including those caused bydiee.thg
terms of the Policy, in the event coverage existed, any recoras limited to the actual cash
value of the damage to the Buildings caused byitbgi.e. replacement cost ledepreciation.
The Policy excludeftrom coverage any loss caudeglwear and tear or gradual deterioration.
Finally, the Policy insured other properties in different states owned byediffentities that
have the same management and ownership as the Plaintiffs.

The Policy defined the “Named Insured” as includindy Sabsidiary, affiliated, related,
or allied companies, corporations, firms or organizations (as they now are deneagter be
constituted) or persons for which the insured has the responsibility for placinghcesarad for
which more specific coverage does not otherwise exigé Plaintiffs conted that the
interrelationshigoetween the Wingates and Matrix lead$hte conclusion that Matrix, as well as
Wingates, have an insurable interest in the Complex under the Policy.

In this regard, the Piatiffs admit that there is no written agreement or similar document
detailing that Matrix assumed liability for the Complex. The Plaintiffs maintain thsiticio
documents were required by the terms of the Péticiatrix to qualify as a “Named Insured”
underthe Policy

Endorsement 4 to the Policy was a Statement of Values for property desired tarée ins
under the Policy (the “Statement of Values”). The Endorsement, effestifeJane 23, 2011,
was signed by Nick Tambakis, theanaging directorrad controllerof Matrix, and identified the

replacement cost of the Primary and Secondary Buildings to be $1,313,700 each.



Further, pursuant to the terms of the Poltbg “Namednsured’wasrequired to provide
documentation “showing the interest of the Insured and of all others in the progengll as
“any changes in occupation, location, possession, exposures, title or use of the progetiye
issuance of th[efPolicy.” Of further importance, the Policy provided that:

The Insured, as oftersanay be reasonably required shall submit, and insofar

as is within his or their power cause his or their employees, members of the

household and others to submit, to examinations under oath ... and, as often as

may be reasonably required, shall produce for examination all writings, books of
account, bills, invoices and other vouchers, or certified copies thereof if originals

be lost.

Additionally, the “Insured” was required t&éep accurate loks, records and accounts,” and to
“produce for examination by the Company or its duly authorized representative boks and
records, inventories and accounts” relating to the Complex.

The Misrepresentation and Fraud provision of the Policy provided:

This entire Policy shall be void if, whether before or after a loss, the thease

concealed or misrepresented any material fact or circumstance concerningutasce

or the subject thereof, or the interest of the Insured therein, or in case odahpif false
swearing by the Insured relating thereto.
The deductible applicable to any loss at the Complex under the Policy was $100,000 per
occurrence.Finally, the Policy contained a provision limiting a claimant’s time to commence

litigation on a claim to one ye&om the date claim arose

C. TheEvents Leading up to the Fire

During 2011 and prior to the fire, Rumney and Valedez conducted a unit by unit
walkthrough of vacant buildings at the Complex to develop a budget for potentias tepaach
unit and building to make them tenantable. Some photographs of the vacant buildings and units
were also taken at that tim&he Plaintiffs insist that no inventory or itemization of personal

property or fixtures was ever made regarding the Buildings.



Meanwhile, on September 22, 2010, Commonwealth conducted a loss prevention
inspection of the Complex. Commonwealth contends that its loss prevention inspection provided
general information and made no reference to any specific building or thei@odieither the
Primary or Secondary Buildings.

Also, prior to the fire, certain appliances and fixtures were removed from vacant units in
the Buildings as part of the Plaintiffs’ plan for renovating buildings in the ComplaChapelle
and Mollette testified that anything useful and operational, includimgces hot water heaters,
toilets, sinks, range ovens, refrigerators, and doors had been previously removdchiyshakh
of the vacant buildings at the Complex, including the Primary and Secondary Buildings.

D. The Fire and th®espectiveénvestigatios

On November 10, 2011hé Primary Buildingcaught fire and ultimately was destroyed.
During the course of the fire, tiecondanBuilding incurred exterior damages to heat from the
Primary Building. Matrix notified Commonwealth regarding the loss in a prompt manner.

At the time of the firethe Buildings were vacant and boarded up. On the day of the fire,
in order to prevent unauthorized entry into the area, a six foot thkifence was erected
around both buildings with a locked gate.

Following the fire, Matrix retained the services of M.H.D. Adjusting Co., Inc.,hothv
Hess is the Presiderib “act or aid in the preparation, presentation, adjustment and negotiation
of or effecting the settlement of the claintess has 44 years of experienca @siblic adjuster
for the Plaintiffs, and has assisted insureds with thousands of insatamesresulting from
fires.

Hess testified that he could not recall having any conversations or comnurscaiih

Molette, and that he had “no detailed conversations” with Rumney, Valadez, MgGéwnar



Lachapelle. Heswas in communication withambakis and Nelson for the purpose of obtaining
information regarding the Plaintiffs’ claimslowever, Hess never personally visited th
Complex or inspected the Bdings.

Rather,Hess hired Zendler Construction Corp. (“Zendler Construction”) to examine the
damage caused by the fire. Eugene Zendler, the President of Zendler Constristsahthe
Complex on November 16, 2011 to examine the damage caused bg.tl=hder walked
through 8 out of 24 units of the Secondary Building.

Ultimately, Hesssubmitted ® Commonwealth Zendlers’ damages, &wbrn Statements
in Proof of Loss (“Sworn Proofs”) for the Primary and Secondary buildings imtbargs of
$3,250,343.13 and $631,779.80, respectively. The Sworn Proofs were prepared by Hess and
signed by Nelson. In preparing the Sworn Proofs and submitting them to Commonwesdth, He
did not confirm whether or not the items being claimed existed prior to the fire dmbha
conversations with Nelson to confirm whether or not the items being claiméedexishe
Buildings at the time of the fire.

The Sworn Proofs provide in pertinent part:

... ho articles are mentioned herein or in annexed schedules but such as were

destroyed or damaged at the time of said loss; no property saved in any matter

been concealed and no attempt to deceive the said company, as to the extent of

said los, has in any manner been madéey other information that may be

required will be furnished and considered part of this proof.

The Zendler scope and Matrix’s sworn claim requests the replacement ofjeratdr
sink, dishwasherange, furnacdjot water heater, vanities, toilets, and sinks, and interior doors.

However, Zendler testified that he did not know whether or not theseweragresent in any

of the units at the time ofié fire.(Zendler Dep, at 4D.The Plaintiffs admit that iZendler was



called to testify as an expert at the tri,could not give testimony with regatd what
condition either Building was in prior to the fire. In this regard, Zendler testifi¢ollaws:

Q: And you were given a set of plans of how the building was originally
constructed, and you used those plans, correct?

A: Yes.

Q. And you basic#) estimated, or guestimated what the interior finishes would
be based on those plans and based on looking at other buildings?

A. Yes.

Q. And you were never told at any point in time what the actual condition of that
building was prior to the fire; corce?

A. Correct.

Q. And you never made an inquiry into the condition of that building prior to the
fire, correct?

A. Correct.

(Id. at 5051.) Zendler further acknowledged that the condition of a building likely
changedver theyears based on the length of vacandiies at 59.)

At some pointHess emailed Nelson and indicated that Zendler’s scope for the
replacement of the Primary Building contained “approximately 35% fattér Aeing shown this
email at his deposition, Hess testified as follows

Q: What were you referring to, “approximately 35 percent fat?”

A. The unit costs have a certain amount of subjectivity to them, and usually my

guideline in terms of adjusting and negotiating the settlement is there’s alibut a 3

percent cushion in the esiate.

Q. Sothere’s a 35 percenin-construction estimating, there’s a 35 percent gap between
where they could be?

A. In terms of subjectivity, based upon a difference in conditions, based on overhead and
profit, based on contractor’s insurandemean, there are variables that have a certain
amount of flexibility in them, subjectivity to them.

8



Q. So, you are referring to “variance,” and | find — you refer to “variandimthe
term “fat”?

A. Yes.
(Hess Dep, at 883.)

By lettas dated January 23, 2012, February 8, 2012, and March 1, 2012, Commonwealth
soughtfrom the Plaintiffsappraisals of the Primary and Secondary Buildings, along with any
documentation or photographs detailing the pre-fire condition of the Buildmiysaintenance
or repairs. Rent rolls and information regarding the length of the vacancy of thm@siwas
also requested.

Upon receipt of these letters, Hess instrutedPlaintiffsto comply with
Commonwealth’s request for the Examinations Under Oatheaplained to Matrix’s Hhnouse
general counsel the potential ramifications for failing to comply.

By letter dated May 25, 2012, not having received responsive documents,
Commonwealth invoked its right to take the examination under oath of certain eepkyd
representatives of the Plaintiffs in connection with the claimed loss.

Acknowledging that he was advised by Hess to schedule and sit for the examsioati
he would be in breach of the Policy, Nelson stated at his deposition as follows:

just so you have that on the record, because the insurance companies, the

overwhelming majority of them are crooks who love to extort on the yearly

annual premiumAnd then when it comes time to pay, they try to weasel their

way out of not paying and hurt thetlit guy. Therefore, we are going to sue and

sue and appeal, and we are going to spend a lot of time and effort just to cost the

client a significant sum of money on legal fees, for the record.

(Nelson Depat38.) Hess then emailed Nelson, informing him as follows:
That's fine however they have demanded an examination under oath pursuant to

the insurance contract. If you don’t contact them to schedule the examination and
cooperate you are in violation of the policy and that will come back to haunt you.

9



(Id. at 3839) Significantly, neither Nelson nor anybody else representing the Haeer
appeared at an Examination Under Oath.

Commonwealth also conducted its own investigation of the damage caused by the fire.
On November 15, 2011, Commonwéattirected Madsen Kneppers and Associates (“MKA”)
examine and report on the damage caused by the fire. MKA concluded that thg Primar
Building was a complete loss, and had a replacement value of $2,427,196.24 with an all cash
value of $1,767,555.10, excess of the pimy limits of $1,313,700. MKA also found that the
Secondary Building sustained damage with repair costs of $11,168.74 and an all cash value of
$7,959.71.

E. The Present Litigation

Onor aboutluly 6 2012, about 4.5 months before the gear contractual period to sue
expired, the Plaintiffs commenced an action in the Supreme Court in Suffolk Cousttingss
claims based on New York State common |ae Plaintiffs assert a claim for breach of
contract and seek damages for, among other things, losprefits, and attorneys’ fees. The
Plaintiffs also allege that Commonwealth’s refusal to adjust the Plaintiffs’ claamswrongful,
intentional, and arbitrary” and thtise Plaintiffs appear tadvance a claim of “bad faith” refusal
to comply with the insurance contract.

On August 6, 2012, Commonwealth removed this action to this Court.

Although Commonwealth was unable to conduct anyspie=xaminations Under Oath
as required by the Policommonwealthultimately deposed those aférs and employees of
the Plaintiffs that it desireds part of discoveny this litigation Conversely, for some unknown

reason, from the date this lawsuit was filed through the close of discovery, thédf®lai
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conducted no discoverythat is, they @l not issue a single interrogatory or document request,
took no depositions, and made no expert disclosures.

On September 5, 2012, the Plaintiffs filed a motion to stay and rethigrattion to state
court pursuant to 28 U.S.C. § 1447(c). On April 4, 2013, this Court denied that motion.

Discovery closed on August 14, 2013. As set forth above, on December 16, 2013,
Commonwealth moved pursuant to Fed. R. Civ. P. 56 for summary judgment dismissing the
complaint. In support of that motion, Commonwealigjuas that (1) Matrix, as a nanvner of
the Buildings, has no viable claim for recovery under the Policy; (2) the Hiahailed to
cooperate with Commonwealth in its investigation; (3) the Policgiis$ due to intentional
misrepresentations of matdrfact on the part of the Plaintiff¢4) the Plaintiffs canot establish
the value of their logs and (5) the Plaintiffs cannot recover loss of rent and attorneys’ fees.

In opposition, the Plaintiffs contend tha) both the Wingates and Matrate “Named
Insureds” and have insurable interests under the Policthé2rooperated with Commonwealth
in its investigation, and any non-cooperation was not prejudicial in light of the depotakens
as part of this litigation; (Iheydid not make any marial misrepresentations, intentional or
otherwise, in their claims; (4heyhave proof of their damages; (Beyare entitled to damages
based on Commonwealth’s alleged Baith refusal to adjust their claims. As part of their
opposition, the Plairffs submitedthe affidavit of Hess, in whighat timeshe purportgo give
his expert opinion regarding common insurance claim standards and practices.

As noted above, on April 21, 2014, Commonwealth moved to strike Hess’s affidavit on
the basis thahe Plaintiffs failed to disclose him as an expert pursuant to Fed. R. Civ. P.

26(a)(2).
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On April 29, 2014the Plaintiffs filed a letter applicatipaddressed to Judge Lindsay, to
re-open discovery; tdisclose Hess and Zendler as expemsl for an etension of time to
submitajoint pretrial order In so moving, the Plaintiffs contend that further discovery is
necessary becaussues relating ttheir allegedraud and norcooperation were raised for the
first time inCommonwealth’s motion for summary judgment. Commonwealth opposes this
lettermotion on several grounds.

The Courwill addressthe three pending motions in turn.

. DISCUSSION

A. The Letter Motion to Re-Open Discovery and Make Certain Expert Disclosures

Rule 16(b) of the Federal Rules of Civil Procedure requires a court to issuelaliscthe
order to “limit the time to join other parties, amend the pleadings, complete discanveéryle
motions.” FedR. Civ. P. 16(b)(1), (b)(3)(A).Once a schedule is imposed under Rule 16, it
“may bemodified only for good cause and with the judge's consent.”"FEediv. P. 16(b)(4).

“A finding of good cause depends on the diligence of the moving party.” Grochowski v. Phoenix

Const., 318 F.3d 80, 86 (2d Cir. 2003). Rule 16(b) is designed, at |@ast,ifto offer a
measure of certainty in pretrial proceedings, ensuring that at some poirtidptrties and the

pleadings will be fixed.” Parker v. Columbia Pictures Indus., 204 F.3d 326, 339-40 (2d Cir.

2000) (internal quotation marks omitted).

In this case, the Plaintiffs seek teapen discovery, in part, tisclose Hess and Zendler
as experts.The Plaintiffs make this motiomore than eight months after the close of discovery;
more than four months after being served with Commonwealth’s miotigummary judgment;

and more than a month after filing their opposition to the motion for summary judgmentit Also,
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bears mentioning thalhe Plaintiffs sought no extensions in order to disclose these experts prior
to the conclusion of discovery.

ThePlaintiffs attribute theifailure to make timelyisclosures to counsel’s heavy
calendar. However, a counsefoprofessional obligations, pressing or otherwise, do not

constitute‘good causeunder Rule 16SeeArnold v. Krause, Inc., 232 F.R.D. 58, 65 (W.D.N.Y.

2004), aff'd and adopted, 233 F.R.D. 126 (W.D.N.Y. 2005) (“Plaintiffs' counsel offers in support

of Plaintiffs' motion to modify the Second Amended Scheduling Order, a litanysufryzr
commitments which arose after entry of the Second Amendaeld8ling Order . . . . however,
none of the reasons, either individually or cumulatively, impress one as of such a natame tha
experienced litigator . . . could not overcome with a modest degree of foresight arad eve
minimum amount of attention toghrequirements of Plaintiffs’ case, including the Second

Amended Scheduling Order”); Lynch v. Waitman, No. 94 Civ. 0265 (LAK)(BAL), 1995 WL

7991, *3 (S.D.N.Y. 1995) (“The press of other business does not amount to good cause for

failure to complete discovg’); Agile Sky Alliance Fund LP v. RBS Citizens, N.A., 09-

02786 (MSK)(BNB), 2011 WL 378842t*2 (D. Colo. 2011) (“Delay due to the press of other
business does not give rise to good cause to extend deadlines”).

The Second Circuit has also held that the discovery period should not be extended when a

party has had ample opportunity to pursue the evidence during discoreygr Sportswear

Co., Inc. v. The Limited Stores, In@65 F.2d 506, 511 (2d Cir. 1989) (“trial court may properly

deny further discovery if the non-moving party has had a fully adequate opportunity for

discovery”);Burlington Coat Factory Warehouse Corp. v. Esprit De Corp., 769 F.2d 919, 927

(2d Cir.1985) (denying further discovery because plaintiff had “ample time in which toepursu

the discovery that now claims is essential’§ee alsd-ed.R. Civ. P. 26(b)(2)(C)(ii) (court

13



“must” limit scope of discovery where “the party seeking discovery has hplé amportunity to
obtain the information by discovery in the action”).

In this case, contrary to the Plaintiffs’ contention, the record indicateséhatvere on
notice that Commonwealth intended to raise issues of fraud and non-cooperation. Fbe.exam
in the January 23, 2012 letter, Commonwealth identified a number of policy provisions that
could impact recovery for the claimed losg;luding“Misrepresentadon and Fraud”;Material
Change”; and in thenbured’s “Requirement After Loss.”

On February 8, 2012, Commonwealth notified the Plaintiffs of theliathone of the
documentation requested in the January &dtdrhad been provided. On May 25, 2012,
Commonwealth expressly notified Plaintiffs that:

Misrepresentations regarding these matters would void the Policy, and Blatrix’

failure to cooperate with CICA in its ingggation, by refusing to produce

requested information and documentation, is a violation of the Policy’s conditions

and can negate any liability on the part of CICA for the claimed loss.
Finally, in answering the complaint on August 10, 2012, Commoniweaiterposed
affirmative defensethat the Plaintiff made misrepreséations and fraud in making their
claims andthat the Plaintiffs’ failedo cooperate by refusing to sit flekaminations
Under Oath and produeertainrequested documents.

The fact that(1) the Plaintiffs’ disclosed Hess as a possible lay witaesk2) Hesswvas

previously deposed in this case, does not cure their failure to disclose him as anredgrer

Fed. R. Civ. 26(a)(2). DVL, Inc. v. Gen. Elec. Co., 811 F. Supp. 2d 579, 591 (N.D.N.Y. 2010),

aff'd sub nom. DVL, Inc. v. Niagara Mohawk Power Corp., 490 F. App'x 378 (2d Cir. 2012). In

this regard, “[tjhe absence of prejudice to the non-moving party [ ] is not alone sufticient

satisfy the good cause requirement of Rule 16( Investors Holding LLC v. Lincoln Benefit

Life Co., No. 09 Civ. 2980 (ALC)(KNF), 2012 U.S. Dist. LEXIS 140676, at *7, 2012 WL
14



4468184 (S.D.N.Y. Sept. 25, 2012)tation omitteq; Estate of Ratcliffe v. Pradera Realty Co.

No. 05 Civ. 10272 (JFK), 2007 U.S. Dist. LEXIS 78070, at *4, 2007 WL 3084977 (S.D.N.Y.

Oct. 19, 2007) (absence of prejudice does not fulfill the good cause requirement of Rule 16(b)).
Accordingly, the Court denies that part of the Plaintiffs’ letter motion-tapen

discovery and e@signate Hess and Zendler as experts.

B. The Motion to Strike Hess's Affidavit

Rule 26(a)(2) of the Federal Rules of Civil Procedure requires that pasoéssei to
other parties the identity of expert withesses and provide a written regospgcificly
describes the nature of the expert witness' opinion, supporting evidence, cdiropeasd
qualifications.SeeFed.R. Civ. P. 26(a)(2).Parties are further required to make these
disclosures within 90 days before trial “[ijn the absence of other directionsHeootrt, or
stipulation by the parties...” Finally, the parties must supplement these disclosures as required.
Fed.R. Civ. P. 26(e)(1).

Rule 37(c) provides sanctions for a failure to disclose under Rule 26:

If a party fails to provide information or identify a witness as required bg Rul
26(a) or (e), the party is not allowed to use that information or witness to
supply evidence on a motion, at a hearing, or at a trial, unless the failure was
substantially justified or is harmless.

Fed R. Civ. P. 37(c)(1). Ultimately, “[w]hether to grant or deny a motion to strike is vested in

the trial court's sound discretion.” Pharmacy, Inc. v. Amer. Pharm. Partreerd\dn 05€V—-

776 (DRH)(AKT), 2007 WL 2728898, at *1 (E.D.N.Y. Sept. 14, 2007).

In its motion to strike, Commonwealth argues that Hess’s affidavit containkisioms
of law that the Plaintiffs attempt to proffer as expert testimony. Commonwedhbrfgontends
that such an attempt is improper becatusdlaintiffs did not disclee their intent to proffesuch

expert testimony in accordance with the discovery scheduling order 3etddy Lindsay
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After reviewing Hess'’s affidavithe Court agrees that portions of it assentially a
proffer of expert testimonyHess purports to provide his judgments about typical insurance
industry practices and how Commonwealth supposedly deviated from these staRdards.
instance, Hess renders legal conclusions that Commonwealth did not engage ifalttpood-
discussions” aimed at an adjustmef the claing “in a normal manner” anthat“it is unusual to
avoid all attempts to engage in even the most preliminary negotiations with a viaxscam
adjustment of the claim.” (Hess Affid, at 119, 12.) The Court will not considezahne other
similar statements contained thereven deciding the pendingotionfor summary judgment.

However, as Hess was retained by the Plaintiffs in connection wiktigating the
damaged caused by thiee, some of thestatements in his affidavit are reéat and factual, and
need not be stricken. Thus, the Court grants in part and denies in part Commonwealth’s motion
to strike.

C. The Motion for Summary Judgment

“‘Summary judgment must be granted where the pleadings, the discovery aosutescl
materials orfile, and any affidavits show ‘that there is no genuine dispute as to any matetrial f

and that the movant is entitled to judgment as a matter of |18noin v. Eli Lilly & Co., 654

F.3d 347, 358 (2d Cir. 2011) (quoting Fed. R. Civ. P(&p “In ruling on a summary judgment
motion, the district court must resolve all ambiguities, and credit all factual inésémat could
rationally be drawn, in favor of the party opposing summary judgment and determihemhet

there is a genuine dispute as to damal fact, raising an issue for triaMcCarthy v. Dun &

Bradstreet Corp482 F.3d 184, 202 (2d Cir. 2007) (internal quotation marks omittédiact is
material if it might affect the outcome of the suit under the governing law, asdwof facts

genuine if the evidence is such that a reasonable jury could return a verdiet ienmoving
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party.” Ramos v. Baldor Specialty Foods, Ii887 F.3d 554, 558 (2d Cir. 2012) (internal

guotation marks omittedfWhere the record taken as a whole cbabt lead a rational trier of

fact to find for the nonmoving party, there is no genuine issue for tRalci v. DeStefano557

U.S. 557, 586, 129 S. Ct. 2658, 174d. 2d 490 (2009) (quotation marks and citation omitted);

see alsd-abrikant v. French, 691 F.3d 193, 205 (2d Cir. 2012).

“The moving party bears the burden of establishing the absence of any geruersf iss

material fact.”Zalaski v. City of Bridgeport Police Dep't, 613 F.3d 336, 340 (2d Cir. 201.0).

this burden is met, “the opposing party must come forward with specific evidence tiatiogs
the existence of a genuine dispute of material f&wn, 654 F.3d at 358In order to defeat
summary judgment, the nonmoving party “must do more than simply show that there is some
metaphysial doubt as to the material facts and may not rely on conclusory allegations or
unsubstantiated speculationd. (internal quotation marks and citations omitted).

Here, in support of its motion for summary judgment, Commonwealth first argues that
Matrix, having no ownership or financial interest in the Complex, cannot recover under the
Policy. The Plaintiffs ounter that the definition of “Named Insured” under the Policy includes
“affiliated, related and allied” entities. However, the Court need nolveshisdisputed
guestion of law because, as explained bekwen ifMatrix could recover under theokey, the
Court finds that the failure of the Plaingiffo cooperate with Commonwealth’s@stigation
precludes recovery as a matter of law.

Indeed “[v] iolating an obligation to cooperate constitutes a material breach of the

insurance contract and a defense to indemnification under the policy.” Koppelmandar8ta

Fire Ins. Co., No. 05 Civ. 2498\KT), 2008 WL 789882, at *3 (E.D.N.Y. March 21, &)0

(citing Rosenthal v. Prudential Property & Casualty Co., 928 F.2d 493, 494 (2d Cir. 1991)).
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Under New York law, to deny insurance coverage on this,dasisnsurance carrier must
demonstrate (1) that it acted diligently in seeking to bring aboums$heed's cooperation, (2)
that the efforts employed by the insurer were reasonably calculatedhio thigt insured's
cooperation, and (3) that the attitude of the insured, after his or her cooperatswuglals was

one of willful and avowed obstructiolilistate Ins. Co. v. United Int'l Ins. Cdl6 A.D.3d 605,

606, 792 N.Y.S.2d 549, 550-51 (2d Dep't 2005).
The insurer alleging violation of a cooperation clause bears a heavy burden thahow t

the insured's failure to cooperate was deliberate. Thraskhrited States Liability Ins. Co., 19

N.Y.2d 159, 168, 278 N.Y.S.2d 793, 225 N.E.2d 503 (1967) (citations omitted); Mount Vernon

Fire Ins. Co. v. 170 E. 106th St. Realty Corp., 212 A.D.2d 419, 420, 622 N.Y.S.2d 758, 759 (1st

Dep't 1995) (citations omitted). The rationale for imposing a heavy burden on the isstoe
protect an innocent injured party, who may well have relied upon the fact that the inglired ha
adequate coverage, from being penalized for the imprudence of the insured, over vdnaimehe
has no control."Mount Vernon 212 A.D.2d at 420-21, 622 N.Y.S.2d 758. However, the insurer
need not show prejudice as a result of the lack of cooperation of its insured to be &ntitle

summary judgmenttica Mut. Ins. Co. v. Gruzlewski, 217 A.D.2d 903, 904, 630 N.Y.S.2d 826,

827 (4th Dep't 1995).

Here, under New York law, “[i]t is well established that the failure of aared to
submit to an examination under oath is an absolute defense to a claim under the insuance pol
and compliance with a subsequent demand for an examination as part of pretriargliscove

pursuant to CPLR article 31 will not cure the defeAbudayeh v. Fair Plan Ins. Co., 105

A.D.2d 764, 765, 481 N.Y.S.2d 711 (2d Dep’'t 1984), citing Lentini Bros. Moving & Stor. Co. v.
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New York Prop. Ins. Underwriting Assn., 76 A.D.2d 759, 428 N.Y.S. 2d 684 (1st Dep’t 1980),

aff'd 53 N.Y.2d 835, 422 N.E.2d 819 (1981).

In Lentini, an action had been brought to recover on a fire insurance claim, commenced
10 months after the loss and 2 months before expiration of theohf limitations period
contained in the policy. Following institution of suit, the insurer requested submafgproof
of loss forms and an examination under odthe Plaintiff did not comply with either request.
Theraafter, in an amended answer, the insurer asserted the failure of the insuregl{ovatm
the terms of the policy and Insurance Law § 168, in failing to render written proofssadnd to
appear for an examination under oa#tfter an examination before trial, the carrier moved for
summary judgment, claiming that the failure to comply with the aforesaid conditaman
absolute defense and barred the suit. The Appellate Division agreed and dismissedhfding
the plaintiff had failed to fulfillits contractual and statutory obligatioris. affirming, theNew
York Court of Appeals cited the absence of any reason for non-compliance by the insured,
holding, “[i]n view of the insured's unexcused and willful refusal to comply, there ieason to
deny summary judgment dismissirigetcomplaint unconditionally.” Lentini, 53 N.Y.2d at 837,
440 N.Y.S.2d 174, 422 N.E.2d 819.

Here, unlike in Lentini, the insured provided the inswigh written proofs of loss anadt

appearsminimal additional documentation. Nonetheless, the Court finds that the Plaintiffs
continuedfailure to submit t&OUs standing alone;onstituted a matial, deliberateand

willful breach of the PolicyPaul Revere Life Ins. Co. v. Cahn, 331 F. App'x 808, 809 (2d Cir.

2009) ("When an insurer demands information from the insured in relation to a claim under a
first-party insurance policy, the insured's willful failure to provide the reqd@stermation

constitutes a breach of the policy that entitles the insurer to disclaimagevg;but see C.1.T.
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Leasing Corp. v. Travelers Ins. Co., 145 A.D.2d 973, 974, 536 N.Y.S.2d 344, 345 (4th Dep't

1988) (holding that evidence that the insured partially cooperated in the investigatated a
triable issue of fact).

This is so particularly in light of Hesstestimony that he advised Nelsthrat the failure
to comply with the EUO requests would run afoul oftérens of thePolicy.Cf. Baerga v.

Transtate Ins. Co., 213 A.D.2d 217, 217, 623 N.Y.S.2d 587 (1st Dep’t 1995)(“The IAS court

properly determined that summary judgment in defendant's favor was barretebwinréable
issues of fact as to whether the plaintiff's failure to cooperate with theddeten the
investigation of the insurance claim, based upon plaintiff's failure to appeacémtinued
examination under oath, was a willful disregard of plaintiff's policy obligationsasr in fact,
due to the deteriorating physical and mental condition and subsequent suspension from the
practice of law of plaintiff's former counsgl

The fact that the Plaintiffs submitted to depositions in the context of this lawsuit@oes n
absolve them of their independent duty to submit to Examinations Undea®wfuired by the
Policy. Indeed, an insured cannot “insulate itself agaimsiperation by commencing an action

before there has in fact been repudiatbhability by the insurer.’Lentini, 53 N.Y.2d at 836,

422 N.E.2d 819; Cabe v. Aetna Cas. & Sur. Co., 153 A.D.2d 653, 654, 544 N.Y.S.2d 862, 863

(2d Dep’t 1989)(“The mere fact that the defendant participated in pretriaveiscpursuant to
CPLR article 31 did not act as a waiver by the defendant of the right to assaHitttiff's
breach of the cooperation provisions of the insurance policy as a defense tmth8;act

Southgate Gardens Condo. Assoc., Inc. v. Aspen Specialty Ins. Co., 622 F. Supp. 2d 1332, 1334

(S.D. Fla. 2008)(“The giving of recorded statements or the taking of depositions vitbidbexdt

present does not constitute substantial compliance with [the insured's obligation itat@@mm
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examination under oath”);Union Ins. Co. of Providence v. Williams, 261 F. Supp. 2d 1150, 1153

(E.D. Mo. 2003) (finding that tapeacorded statement did not satiffiginsured's obligation to

submit toExaminations Under Qla); Archie v. State Farm Fire & Casualty C813 F. Supp.

1208, 1213 (S.DMiss. 1992) (“Plaintiff's agreement finally to sit for a deposition, nine months
after the insured moment, after plaintiff has filed a lawsuit hardly satisfiespitieor interh of
insurance policy clauses mandating oral examinations.”).

As aptly stated by a Florida State appellate court,

depositions and examinations under oath serve vastly different purposes. First,
the obligation to sit for an examination under oath isreatial rather than

arising out of the rules of civil procedure. Second, an insured's counsel plays a
different role during examinations under oath than during depositions. Third,
examinations under oath are taken before litigation to augment the insurer's
investigation of the claim while a deposition is not part of the claim investigation
process. Fourth, an insured has a duty to volunteer information related to the
claim during an examination under oath in accordance with the policy while he
would have no such obligation in a deposition.

Goldman v State Farm Fire Gen. Ins. Co., 660 So 2d 300, 305 (Fla Dist Ct App 1995).

Moreover, that the IRintiffs may havdailed to timely cooperate witBommonwealth’s
investigation upon the advice of counsel does not excuse the breach of their obligationg. Davis

Allstate Ins. Cq.204 A.D.2d 592, 593-94, 612 N.Y.S.2d 195, 196 (2nd Dep't 1994) (“the failure

to cooperate was willful” despithe insured's reliance on attorney's position that financial

documents were beyond the scope of inquiEEyansv. Intl. Ins. Co, 168 A.D.2d 374, 376, 562

N.Y.S.2d 692, 694 (1st Dep’t 1990 hat plaintiffs failed to timely cooperate with the
defendant's investigation upon the advice of counsel does not excuse the brieaith of t
obligations”).

Other than relying on counsel’s advice, the Plaintiffs set forth no crediéden

excusing their total failure to submit to any Examinations Under Oath as reQuitied Policy
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In that regard, this case stands in contrast to Alelgayhereinthe insured had “various
correspondence” with the insurer and the scheduled examinations atidereoe canceled for
reasons that were “fully explained and not indicative of dilatory tacédsutiayeh, 105 A.D.2d
at 766, 481 N.Y.S.2d at 711. Further, the court in Abudayeh found that thedsificiaty in
scheduling the Examination Under Oath was due to the insurer requiring the insugedato si
nonwaiver agreement which was not required by the terms of the pblerg,howeverthe
Plaintiffs simply chose not to respond to Commeslth’srequests foExaminatiors Under
Oath demonstrating their abject failuregabmit to any Examinations Under Oath.

To the extent the Plaintiffs represent that they will comply Eitamination Under Oath
requests in the future, “[b]Jecause failure to perform a condition precedent isoari@adsfense

to an insurance claim, subsequent offers to comply are of no consequigtakesiee v. Royal

Ins. Co. of Am., 93 CIV. 1633 (MBM), 1995 WL 122724, at *7 (S.D.N.Y. Mar. 22, 1985%;

alsoFold-Pak Corp. v. Liberty Mut. Fire Ins. Co., 784 F. Supp. 49, 60 (W.D.N.Y. 1992)

(eventual compliance may not cure initial, willful Roampliance).

In sum, the Court finds that the Plaintiffs’ willfulolation of the Examination Under
Oathclause in the Policy precludes recovery as a matter of law. Therefangoittian of the
Commonwealth’s motion seeking summary judgment on that ground that the Plaargtisd
cooperate is granted, and the complaint is dismissed.

Having dismissed the complaint, the Court declines to address Commonwealth’s
alternative basefor summary judgment on the breach of contract clamamely, that the
Plaintiffs allegedly made material misrepresentations in $worn Proofs and that they cannot

show damages.
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However, the Court notes that even were it to deny summary judgment to
Commonwealtlon the basis of failure to cooperate, theirRiffs cannot assert a separate claim
of “bad faith” because New York does not recognize suclaim withrespect to refusal to

comply with an insurance contract. Paterra v. Nationwide Mut. Fire Ins. Co., 38 A.D.3d 511,

513, 831 N.Y.S.2d 468, 470 (2d Dep’t 2007).

In New York University v. Continental Insurance Company, 87 N.Y.2d 308, 639

N.Y.S2d 283, 662 N.E.2d 763 (1995), thlaintiffs asserted a claiof bad faithagainst the

defendant insurer, seeking compensatory damages. The New York Court of Appediatheld t
plaintiffs’ “bad faith” allegations were “nothing more than a claim based on the alleged breach of
the implied covenant of good faith and fair dealing” and concludedhé@ptaintiffs' allegations

were “duplicative” of the breach of contract claim and should have been dismysteditwer

court.New York Univ, 87 N.Y.2d at 319-20.

Thus,here,because the Plaintiffs’ allegations of bad faith stem solely from
Commonwealth’s alleged failure to adjust the Plaintiffs’ insurance claims thmal@olicy, that

claim of bad faith is not actionable under New York |8ge e.gCont'l Inffo. Systems Corp. v.

Federal Ins. Co., O2v- 4168 (NRB), 2003 WL 145561, at *4 (S.D.N.Y. 200B)V]e will not

allow plaintiffs to circumvent controlling authority from the Court of Appealslbglang their
bad faith claim under the broad heading ‘breaches of contract’; whether based on a tort or
contract theory, we find that New York case law does not recognize a claim fecextractual
damages predicated solely on bad faith denial of insurance coverage.”).

Therefore, inasmuch as the Plaintiffs raise a claim of “bad faith” refusahtplgavith
the Policy or a breach of the covenant of good faith and fair dealing, such aaslaifarfthe

additional reason that such a claim is not actionable under New York law.
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[1l1. CONCLUSIONS

For the foreging reasons, it is hereby
ORDERED, that the Plaintiffs’ letter motion dated April 29, 2014 seeking to re-open
discovery and make expert disclosures is denied; and it is further
ORDERED, that Commonwealth’s motion to strike the affidavit of Steven G. Hess i
granted in part and denied in part. In particular, the motion to strike is granted to the
extent Hess purports to render expert opinions, and is otherwise denied; and itris furthe
ORDERED, that Commonwealth’s motion for summary judgment dismistiag
complaint is granted in its entirety, the complaint is dismissed, and the Clerk ajuhe C
is directed to close this case.

SO ORDERED.

Dated:Central Islip, New York
May 19, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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