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AZRACK, United StatesDistrict Judge:

Before the Courtare objectionsto Magistrate Judge Anne. Y. Shields’ Report and
Recommend#on dated January 17, 2017 (the “R&R3Yy plaintiff Daniel Coyne, M.D Judge
Shieldsrecommendshat the Court grant defendant Amgenistion to dismisglaintiff's claims
pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b}@&ying conducted &ull
review of the record and the applicable Jéve Courtadopts Judge Shields’ recommendation and
finds thatthe information forming the badisr plaintiffs’ claims had been publicly discloseohd
further, that plaintiff did not fall into the “original source” exceptiamder the False Claims Act
(“FCA"). Accordingly, the Court grantdefendant’snotion to dismiss.

Judge Shields’ has also recommended that, pursuant to 31 U.S.C. 8§ 3730(b)(1), the United
States be granted two weeks in which to advise the Court of its position concerninrgalthe
disposition of this case. The Court adopts Judge Shields’ recommendation. TlaeSthties is
directed to file detter advising the Court of its position by no later tAgmil 4, 2017. The Clerk
of Court shall not enter a final judgement until such time.

. BACKGROUND

The Court assumes familiarity with the facts, which are referenced only asargdes
explainthe Court’s decision.

[I. STANDARD OF REVIEW

In reviewing a magistrate judge’s report and recommendatiotpurt must “make
a de novodetermination of those portions of the report or . . . recommendations to which

objection[s][are] made.”28 U.S.C. 8§ 636(b)(1see als®rown v. Ebert, No. 05CV-5579, 2006

WL 3851152, at *2 (S.D.N.Y. Dec. 29, 2006)he court “may accept, reject, or modify, in whole

or in part, the findings or recommendations made by the magistrate jl@&)e.'S.C. § 68(b)(1).



Those portions o& report andacommendation to which there is no specific reasoned objection

are reviewed for clear erro6eePall Corp. v. Enteqris, Inc., 249 F.R.D. 48, 51 (E.D.N.Y. 2008).

[ll. DISCUSSION

As an initial matterJudge Shields found that there was “no doubt” that the documents
forming the basis of plaintiff'gui tamcomplaint had been publicly disclosadd so was subject
to the “public disclosurebarunder the FCA. (R&R at 25.Therefore, thgrimaryissuebefore
Judge Shieldwvas whether plaintifivasthe “original source” of that information(ld. at 17, 19
23.) If plaintiff qualifies as the original sourcé the information, his clains exemptfrom the
“public disclosurearand may proceed.

Judge Shields recognized that tharetwo articulationsof the “original source&xception
thatarepossibly applicabléo plaintiff's claims one contained in the 1986 version of B@A and
one contained in the 2010 versio(ld. at 19.) Rather thardeterminingwhich version should
apply,Judge Shields fountthatthe plaintiff did not qualifyas the “original sourcetinder either
version and, thereforelaintiff's claimswere barreé@nd should be dismissedudge Shields thus
did not reach the question of the retroactivity of the 2010 versidnat(1718.)

Because she found that the “public disclosure” bar warranted dismissal of fdaintif
claims, Judge Shields declinedawaluateplaintiff's claim based on ‘&oncealment” theory In
particular, Judge Shields noted that plaintiff’'s claims wesered because “th@nformation
forming the basis of any dla of ‘concealmerit was disclosed to the government by the
manufacturef (Id. at 25.)

Plaintiff has objected tthe R&R, arguing that Judge Shields erred in finding:

1. That the 2010 version of the “original source” exception would only

apply if it wereretroactive;

2. That plaintiff did not qualify as the “original source” under the 2010
versionof that exception



3. That plaintiff did not qualify as theoriginal sourcé under the 1986
versionof that exception; and
4. That “no false claim can exists where the information forming the
basis of a claim of ‘concealment’ was disclosed to the government
by the manufactureér.
(SeePl's Obj. at £2.)
TheCourt has conductetdk novoreview of the portions of the R&R to which the plaintiff
has objected. The Court has reviewed portions of the R&R to which plaintiff has ectieoljor
clear error. As described below, the Cagtees with Judge Shields’ wedlasoned opinion and

adopts the R&R in full.

A. The Original Source Exception

Plaintiff’'s first three objections concern Judge Shields’ findings with respect to the
“original sourcé exception. Plaintiff has not objected to Judge Shields’ finding that the
information underlying his complaiftad beerpublicly disclosed and, after a review for clear
error,the Court agrees with that finding for the reasons laid out by Judge ShisEER&R at
18-19.)

As Judge Shields rightlgoted in order “to survive the public disclosubar, [plaintiff]
must plausibly allege that he is an original source of voluntarily distlogermation that
constituteslirect and independent knowledge of the information biclvthe allegations are based
(under the 1986 statute)y knowledge that is independent of and materially adds to the publicly
disclesed allegations or transactiofusmder the 2010 statuté)(R&R at 19-20 (internal citations
and quotations omitted).)

After analyzingthe applicable law, Judge Shielidsindthat plaintiff's “suspicions and a
scientific disagreement as to the proper interpretation of publicly disclosed.datannot, as a

matter of law, have materially adti¢o the government’s knowledge.” (R&R at 21.) For that



reason, Judge Shields found that, “whether the 1986 or 2010 FCA is afjibeatjff] cannot
claim original source status so as to allow his claims to survive the publicsdiszbar. (R&R
at 23.) After ade novoreview, the Court agrees with Judge Shields’ weldsonedlecision and
finds that plaintiff does not qualify for the “original source” exception underreitiecl 986 or the
2010 version of thE€CA.

Based on that finding, the Court also agrees that it is unnecessary to deternasime whi
version of the “original sourceéxceptionapplies. (R&R at 1-48.) Thus, the Countejects
plaintiff's characterization ofhe R&R as finding that the 2010 version of the “original source”
exception “applies only if thahaendment is teoactive.” (PI's Obj. at 1.) Judge Shields declined
to make any finding concerning the applicability or retroactivity of20&0 version of the FCA,
basing her decision on a finding that plaintiff was not the “original source” regarafevhich
version applied.

In summaryafterde novoreview,the Court agrees with Judge Shieldestommendation
concerning the applicability of the “original source” exception and adopts tloatmeendation in
full.

B. Plaintiff's “Concealment” Claim

Plaintiff has also objected to the R&R insofar as it found thatfalse claim can exist
where the information forming the basis ofckim of ‘concealment’'was disclosed to the
government by the manufacturer.” (PI's Obj. at 2.)

After denovoreview, the Court agrees with Judge Shields’ finding that no false claim can
exist where, as herethe information forming the basis of any claim ‘obncealment’'was
disclosed to the government by the manufacturer and, indeed, is sufficient to applplibe

disclosure bar.” (R&R at 25.)That is because such a claim falls squarely within the “public



disclosure” bar.
To the extent that plaintiff's objection is an attemptetloewhis argument concerning the

scope and applicability of Polansky v. Pfiz814 F. Supp. 2d 259 (E.D.N.Y. 2012), the Court

notes that Judge Shields found it “unnecessary to reach a broad conclusion” cortbatnssge.
(R&R at 25.) The Court agrees with Judge Shields and adopts her recommendation tHgs plainti
claims be dismissed without reaching a conclusion on the scope of Polansky.
V. CONCLUSION

Having conducted a review of the full record and the applicable, &g
Court adopts Judg8hields’ Report and Recommendation in figt the reasons stated above
Accordingly, the Court granthe government’snotionto dismiss.

By no later tharApril 4, 2017,the United States is directed to file via ECF its position
concerning the final disposition of this case. As such, the Clerk of Court issdinetto close
the casat this time

SO ORDERED.

Dated: March 21, 2017
Central Islip, New York

/sl JMA
JOAN M. AZRACK
UNITED STATES DISTRICT JUDGE
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