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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
HOWARD J. NORTON,
Plaintiff,
-against
ORDER DENYING
TOWN OF ISLIP, COUNTY OF SUFFOLK, RECONSIDERATION
ALICIA S. O'CONNOR, ERIN SIDARAS,
PATRICIA A. WAITE, MICHAEL P. 12 CV 4463 (PKC)

WALSH, DANIEL C. ECKERT, and JASON
MISTRETTA, all individually and in their
official capacities,

Defendants.

PAMELA K. CHEN, UnitedStates District Judge:

Presently before the Court is Plaintiff’'s motion for reconsideration ofGbigt's March
31, 2015 Memorandum and Order (Dkt. 6B&rch 31 Order)) granting Town Defendants’
motion for judgment on the pleadings atiie County’s motionto dismiss Plaintiff's Second
Amended Complaint (“SAC”). Based on the parties’ submissions and for the reageds sta
below, the CourDENIES Plaintiff's motion for reconsideration and request for oral argument.
(Dkts. 66,69.) The Court als®DENIES the County’s request for permission to seek attorney’s
fees incurred in connection with opposing this motion. (Dkt. 70.)

BACKGROUND

Although the underlying facts and litigation history can be found in the Marchrédr,O

a brief description of the case’s procedural posture folldWaintiff Howard J. Nortorbrought

this suitin 2012 against the Town of Islip (the “Town&nd various Town attorneys and
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investigators (“Individual Town Defendants’} as well as Suffolk County (the “County)
(collectively, “Defendants’)stemming from the Town’sattemps to prosecute hirfor violations

of the Town’s rental and storage code&pecifically, the Townexecutedwo sets ofaccusatory
instrumentsin February and Septemb@010 alleging (1) that Plaintiff had allowed and
maintainedthe rental ofaresidentialpropertythat he owned (the “Claywood Property”) without
a rentalpermit and(2) that Plaintiffhad allowedand maintainedstorage of an unregistered
motor vehicle on tht samepropery. The crux ofPlaintiff's 13-countSAC, which asserts
several theories of liability under both federal and stateitathatthese bargeswere retaliatory
in nature, prompted biylaintiff's long history oflitigation against the Town.

In its March 31 Order, the Court dismissatof Plaintiff's federal claimsand declined
to exercise supplemental jurisdiction over the remaining state clai®faintiff seeks
reansderation of the Court’s dismissal tfo of his federal claims: (1) his federal malicious
prosecution claim against several of the Individual Town Defenddiisteerth Cause of
Action); and (2) his Fourth AmendmenMonell claim against the Towr{fFourth Cause of
Action). (Dkt. 661 (“Pl. ReconMem.”) at ECF 48.) Plaintiff further argues that if the Court
grants reconsideration and revisits the merits of the Towthier defenses, the Court should
reconsider certain factual findings it made in its orddd. & ECF 813.) Finally, Plaintiff
arguesthat if any of his claims are reinstated on reconsideration, the Court skmdthte his

motion for summary judgment seeking to declare the Town'’s rental permit lawtatiamoof the

! Three of these individuals are attorneys with the Town Attorney’s Office: nTow
Attorney Alicia S. O’Connor, Deputy Town Attorney Erin Sidaras, and AssisanhTAttorney
Michael P. Walsh. The other two are investigators with the Division dé &mforcement of the
Town’s Public Safety Department: Daniel C. Eckert and his supervisor JasoetfdisPlaintiff
previously agreed to dismiss all claims against a sixth individual, Assistam Adterney
Patricia A. Waite. (March 31 Order at ECB.JL (tations to “ECF” refer to the pagination
generated by the Court’s electronic docketing system and nobthenénts internal pagination.



New York State Constitution. Id. at ECF 13.) The Town Defendantéhe Town, O’Connor,
Sidaras, Walsh, Eckert, and Mistretta) oppose Plaintiff's motion. The Cowtdyoaposes
Plaintiff's motion and seeks permission to requasbrney’s fees for the timeg expended in
replying to Plaintiff’'s motion should the Cowtény reconsideration.

The CourtdeniesPlaintiff's motion for reconsideratiorin full. Even construinghe
allegations reting to Plaintiff's federal malicious prosecution and Fourth Amendniédanell
claims in the way Plaintiff urgeon reconsideratignthe Court does not reach a different
conclusion thann its March 31Order. The Courstill concludeshat these two federal claims
should be dismissedBecause it declines to reinstate eitbiim, the Court need not revisis
decision to declinsupplemental jurisdiction ovétlaintiff's state law claims.Finally, the Court
denies the Countg’request for permissido seek attorney’s fees.

DISCUSSION

l. Standard for Reconsideration

The grounds for reconsideration are an “intervening changeoofralling law, the

availability of new evidence, or the need to correct a clear error or prevent rmanifssce.”

Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL Irrevocable 729 F.3d 99, 104 (2d Cir.
2013) (quotingVirgin Atl. Airways, Ltd. v. Nat’l Mediation Bd956 F.2d 1245, 1255 (2d Cir.
1992)). “The standard for granting [a reconsideration motion] is strict, and reconsidessiti
generally be denied unless the moving party can point to controlling decisions dhatathe
court owerlooked—matters, in other words, that might reasonably be expected to alter the
conclusion reached by the courtShrader v. CSX Transp., In@0 F.3d 255, 257 (2d Cir. 1995)
(citations omitted). “It is welkettled that [a motion for reconsideration] is not a vehicle for

relitigating old issues, presenting the case under new theories, secwgirgpang on the merits,

or otherwise taking a second bite at the appkenalytical Surveys, Inc. v. Tonga Partners, |..P.
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684 F.3d 36, 52 (2d Cir.Jas ameded (July 13, 2012) (quotations and citati@mitted).
Furthermore, arguments raised for the first time on reconsideration are nat groyeds for
reconsideration.Seelmage Processing Techs., LLC v. Canon,liNo. 108cv-3867, 2012 WL
253097, at *1 (E.D.N.Y. Jan. 26, 2012) (“[A] party is not permitted to ‘advance new facts, issue
or arguments not previously presented to the Court’ on a motion for reconsideratiom¢) (cit
Caribbean Trading & Fid. Corp. v. Nigerian Nat'l Petroleum Corg48 F.2d 111, 115 (2d Cir.
1991)).

II.  Analysis

a. Federal Malicious Prosecution Claim (Thirteenth Cause of Action)

Plaintiff first seeks to revive his federal malicious prosecution claim under 42 U.S.C. §
1983 (“Section 1983").To state a Section 1983 claim for malicigaesecutiona plaintiff must
allegethe four elements of a state malicious prosecution tort &ctiod additionally allege a
“post-arraignment deprivation of liberty that rises to the level of a constitutieolation” under
the Fourth AmendmentSinger v. Fulton Cnty. Sheri$3 F.3d 110, 117 (2d Cir. 1995).

In its March 31 Order, the Court dismissed Plaintiff's federal malicious gutiea claim
againstTown AttorneyO’Connor and Assistant Town AttorneyValsh on absolute immunity
grounds. (March 31 Order at ECF-28.) Plaintiff does not seek reconsideration of the
dismissal of this claim as to these two Defendants. The Gepdratelydismissed the federal
malicious prosecution claim againBeputy Town Atorney Sidarasand Town Investigators

Eckertand Mistrettaon the ground tha®laintiff had notadequately allegka postarraignment

2 The four elements of a malicious prosecution claim under state law arecassfd(1)
the defendant initiated a prosecution against plaintiff; (2) without probable talelieve the
proceeding can succeed; (3) the proceeding was begun with mali¢d) déimel matter terminated
in plaintiff's favor.” Ricciuti v. N.Y.C. Transit Authl24 F.3d 123, 130 (2d Cir. 1997).



deprivation of liberty. (March 31 Order at ECF 3BB) It is this holding thatPlaintiff
challengesn reconsideration.

1. Deputy Town Attorney Sidaras Is Entitled To Absolute Immunity As To
Plaintiff's Malicious Prosecution Claim

As aninitial matter, thougmot raised by either partgn reconsideratiqrthe Court finds
that Deputy Town Attorneidaras islso entitled to absolute immunity on Plaintiff’'s malicious
prosecution claim. SeeRehberg v. Paulk132 S. Ct. 1497, 1504 (2012) (prosecutors are
absolutely immune from claims for maliciousopecution);Hill v. City of New York45 F.3d
653, 661 (2d Cirl1995) (“With respect to . . . malicious prosecution, it has long been settled that
prosecutors are entitled to immunity from § 1983 liability for initiating a prdsecy. In its
March 31 Order, the Court notdtat Sidaras enjoyed absolute immunigéx¢ceptwith respect to
her instructions to Eckert on May 4, 20[td investigate the Claywood Property] and May 5,
2011 [to obtain a signedaffidavit or complaintfrom a suspected tenaonh the Claywood
Property.” (March 31 Order at ECF 30Plaintiff’'s claim of malicious prosecution, howevés,
not grounded ireither of theealleged actiondy Sidarasbutin thedecision to initiate criminal
proceedings against Plaintiff-or this decision Sidaras is absolutely immune. Accordingly,
with O’Connor and Walstthe Courtdismisses th malicious prosecutiotiaim as to Sidaras.

2. Plaintiff Has Failed To Allege Facts ThatTown Investigator Mistretta
Was Personally Involvedin The DecisionTo Charge Plaintiff

The Court similarly finds athe outset thaPlaintiff has failed to allege neconclusory
facts that Mistretta wapersonallyinvolved in the prosecution against Plaintdind concludes
that dismissal of Mistretta from the federal malicious prosecution claiihetieforeappropriate
As the Court previously noted in dismissing Plaintiff's First Amendment clainmstgdistretta,

Plaintiff alleges simply that Mistretta was present at a meeting on Plaintiff's efirmatters



with other Town Defendants, knew that Plaintiff was one of three owners of #ysvdzid
Property,“advised and instructed” Eckert to issue the second set of appearance #tokkets,
“knew or recklessly disregarded” the jurisdictional insufficieo€ythe accusatory instruments.
(March 31 Order at ECF 20Jhe Cout’s previous rulingn the First Amendment claim context
that “such conclusor allegations hardly establidlistretta’s personal involvement” in issuing
the appearance tickets or accusatory instruments is equally applicabl¢dhgre.

3. On Reconsideration, The Court Finds That Plaintiff Has Adequately Pled
A “Deprivation of Liberty”

As tothe remaining Defendant, Eckeitet Courtpreviously dismisedPlaintiff's federal
malicious prosecution claidor failure toadequately plead a deprivation of liberty. The Court
noted thatPlaintiff failed toallegethat hewas in fact, everrequired toappearn court on any
datefollowing his arraignment (March 31 Order at ECF 32 The Courtfurther noted that
Plaintiff failed toallegethat he wa®verdetained, arrested, otherwiserestricted in his travel
(Id.) In his motion for reconsiderationpPlaintiff arguesthat the Courtoverlooked a post-
arraignment appearanoe SateCourt alleged in the SA@Gnd that the Court failed to follow the
Second Circuit’s decision i8wartz v. Insogna’04 F.3d 105 (2d Cir. 2013}Pl. Recon Memat
ECF 47 (citing SACY 229.) The Court agrees.

Plaintiff contendghat he SAC allegeat least one postrraignmentourt appearance
the following paragraph “When Plaintiff appearedas required at the State Court for his
arraignmentsand also on June 8, 201Plaintiff was required to pass through a walk through
detectorand to submit to a warrantless search of geésson and effects . . .(SAC | 224
(emphasis atkd).) Although the awkward wording of SAC | 224 could be construegs

Defendants urge-to meanthat Plaintiff was notequiredto appeaat the State Court on June 8,



2011 butdid so anywaythe Courtwill construeSAC 9 224 inPlaintiff's favor at this stageo
allegethathewas requiredo appeain State Court on that date.

The Courtnextturns to the question afhetherone postarraignment court appeance
satisfies thédeprivation of libertyy element of a Section 1983 malicious prosecution cldie
relevantline of Second Circuit casesnsists oMurphy v. Lynn 118 F.3d 938 (2d Cir. 1997);
Rohman vN.Y.C. Transit Auth.215 F.3d 208 (2d Cir. 2000); asivartz v. Insogna/04 F.3d
105 (2d Cir. 2013). In Murphy, the Second Circuit held that a criminal defendant suffers a
Fourth Amendment seizumehen he is subject to pteal release conditions mandatithgth
that: (1)he not leave the state pending resolution of the criminal chaggasst himand(2) he
return to court whenever his attendance is requiMdrphy, 118 F.3dat 946. The opinion did
not make clear whether one of the conditions is sufficient or whether both areededtiree
years latern Rohman however,the Secand Circuitrecognized that undédew York Criminal
Procedure Law § 510.40(2) (“Section 510.49™ criminal defendant released on his own
recognizance isiecessarilysubject to both conditions because he “must render himself at all
times amenable to theders and processes of the cowatid “therefore must ordinarily remain

in the state* Rohman215 F.3d at 216quotations omitted) The Rohmarcourt concludedhat

3 Section 510.40(2) provide$Upon ordering that a principal be released on his own
recognizance, the court must direct him to appedne criminal action or proceeding involved
whenever his attendance may be required and to render himself at all tiregbéemto the
orders and processes of the cduriThe statutedoes not distinguish between the degree of
offense. See SwartZ704 F.3d at 112applyingSection 510.40(2)o a violationlevel offense of
disorderly conduct).

4 In so holding the Rohmancourt appeared taonfirm the implication articulatedby
Judge Jacobs iMurphy. “Under the majoritys analysis, every defendant in a criminal case will
be deemed to be seized: at one end of the continuum, a defendant will be in jail, and thus be
seized in fact; at the other end, a defendant will be released on recognizanééuiphy) and
be deemed seed anyway by reason of the incidental travel restriction and the obligation t
appear in court. (It is undisputed that in New York no person against whom a criminalisharge
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the operation of Section 510.40, along wikie plaintiff's allegationthat he was required to
appear in courbn at leasfive occasiondefore the charges were ultimately droppsatisfed
the deprivation of liberty element a malicious prosecution claiat the pleading staged.

Most recently, irSwartz the Seconircuit foundthe deprivation of libertglement of a
malicious prosecution claim sufficiently alleged whareindividual charged with a violatien
level offense of disorderly conduct was required to appear in court on three océaléooviag
his arraigment. The Swartzcourt stated*We have consistently held that a pastaignment
defendant who is ‘obligated to appear in court in connection with [criminal] chalgeseer
his attendance [i]s requireduffers a Fourth Amendment deprivation of libértySwartz 704
F.3d at 112(citing Murphy, 118 F.3d at 947Jocks v. Tavernier316 F.3d 128, 136 (2d Cir.
2003); Rohman 215 F.3d at 2136). It elaborated: “When [defendant officer] swore out a
complaint against [plaintiff] and filed it in a criminal court, he . . . put in motion procgednat
rendered the defendant at all times subject to the orders of thesem§t510.40(2) . . . .”ld.
This Court finds thawhatthe Second Circufiound most salientn RohmanandSwartzwas the
applicability of Section 510.481.e., theobligationto return to court whenever an appearance is
requestedwith its attendantiravel restrictions—and notthe numberof postarraignment court
appearances required of the criminal defendant

Here, Plaintiff alleges that he waarraignedon February2, 2011and that the charges
against him were dismissed on June 9, 2011. ($ME09, 215-17 Plaintiff allegesthat he
was subject t&ection510.40while the criminal charges were pending against him during this
time, requiring him to“render himself at all times amenable to the orders and processes of the

court.” (SAC 1 223.) Plaintiff further notesthat thisrequirementordinarily requifes] that the

pending may leave the state without the prior permission of the coukyrphy, 118F.3d at
953 (Jacobs, J. dissenting)



defendant remain within the state(Pl. Recon Mem. at ECF &iting Rohman 215 F.3d at
216)) Finally, as the Court found above, Plaintiff alleges that he was requiredke at least
one postarraignmentcourt appearancen June 8, 2011.(SAC Y 224.) The Court finds that
underRohmarandSwartz these allegations are sufficient to allege a deprivation of lila¢riye
12(b)(6) stag@ Though the Couiis bound bySecond Circuit lawn holdingthat Plaintiff has
alleged a suffient deprivation of libertyit notes thatthe Second Circuit's approacls a

minority oné thateffectively federalizevirtually all malicious prosecution clainis

® The Court declines to opine on whether the deprivation of liberty elemeriisiesia
when no postarraignment court appearances allegedat all. A few courts in this Circuit
suggest that it iandthat the mere application &ection510.40 or a court direction to appear is
enough to establish this elemei@eeRafter v. Bank of AmNo. 04cv-3341, 2009 WL 691929,
at *6 (S.D.N.Y. Mar. 12, 2009) The postarraignment restraint on Rafteriberty, occasioned
by the court’s directivéo Rafterthat she appear in court for another proceeding, on a subsequent
date,implicates the Fourth Amendment.”) (emphasis added) (cRogman 215 F.3dat 216
and Genia v. New York State Troopehp. 03cv-0870,2007 WL 869594, at *15 (E.D.N.Y.
Mar. 20, 2007))subsequently aff'd sub ngrRafter v. Fleet Boston Fin. Corb23 Fed. Appt
79 (2d Cir. 2013) Levy v. City of New YorkO35 F. Supp. 2d 575, 589 (E.D.N.Y. 2013)
(allegation that plaintiff was released on his own recognizance “raises & tisgbke as to
whether Plaintiff suffered a peatraignment deprivation of liberty”Davis v. City of New York,
373 F.Supp.2d 322, 336 (S.D.N.Y2005) 6ame (citing Rohman 215 F.3d at 2146). The
Court notes, however, tha®wartz itself involved three required peatraignment court
appearances over the course of several years, Mboighy andRohmannvolved eight and five
required court appearances, respectiveBeealso Rohman215 F.3d at 216s(iggestinghat
plaintiff's alleged limitations on his libertyust“go beyond thdact of the arraignment itself”).

® Numerous other Circuits haveeld that Section 1983 malicious prosecution claims are
not cognizable where, as here, a party premises the deprivation of liberty teterrstandard
conditions of prdrial release. SeeBecker v. Kroll 494 F.3d 904, 9196 (10th Cir. 2007)
(decliningto recognize a Fourth Amendment malicious prosecutiaim where a plaintiff has
not been arrested or incarcergtddiBella v. Borough of Beachwopd07 F.3d 599, 603 (3d Cir.
2005) (finding no seizure in the absence of “onerous . . . pretriakcoetodial restrictions,”
where plaintiff was not arrested, not required to post bail, not required to report to pretrial
services, andemainedree to travel)Kingsland v. Cityof Miami, 382 F.3d 1220, 12386 (11th
Cir. 2004) (finding no “significant deprivation of liberty” in the malicious prosecutontext
whereplaintiff alleged shevas required to post $1000 bond, appear at her arraignment, and
travel twice from New Jersey to Florida to defend hérgel court); Karam v. City of
Burbank,352 F.3d 1188, 11934 (9th Cir. 2003Jfinding that pretrial release conditions
obligating plaintiff to obtain court’s permission before leaving the state and compelling her
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4. Eckert Had Probable CauseTo Initiate Prosecution Against Plaintiff

While the Courtnow finds thatPlaintiff has adequately pled a deprivation of liberg t
Court neverthelessoncludes thaPlaintiff's malicious prosecution claim failfor the same
reason his First Aendment retaliation claim faitt Plaintiff fails to allegefacts showng that
Eckert lacked prolide cause tahargePlaintiff with violations of Town Cod&8 68-650a or 68-
420. SeeManganiello v. City of New Yorlgl2 F.3d 149, 16862 (2d Cir. 2010)(“[T]he
existence of probable cause is a comptkifense to a claim of malicious prosecutiorNew
York.”). As the Courtexplains belowthe probable causanalysisin the malicious prosecution
context is identical tehe analysis t# Court previously engaged when dismissing Plaintiff's
First Amendment retaliation clainBecauséPlaintiff has presentedb valid reason to disturbeh
Court’s previous conclusiorthat Eckert had probable cause to issue both setsafsatory
instrumentsthe Court concludekatPlaintiff’s malicious prosecution claim alsobarred

Although the Courfpreviouslyreferred to theprobable causénquiry in the malicious
prosecution contexas a “heightened’one, (March 31 Order at ECF 22 n.9), it notes on
reconsideration thiahis descriptomwas inadvertentlynisleading The Courtnow clarifies that

the probable cause standdod prosecutions “heightened’only in the sense that focuses on

appearance in court amountedd® minimigestrictionsnot rising to the level ofa Fourth
Amendment seizurepieves v. McSweene341 F.3d 46, 567 (1st Cir.2001) (declining to find
a seizure based on compelled presence at numerctrsapoourt appearances and at trgien

“the relatively benign nature of the pretrial release conditions involved in this’ cesieh did

not involve the posting of a bond, travel restrictions, or pasttgnment detentigon

’ See Murphy118 F.3d at 953 (Jacobs, J. dissentifighder the majoriy’s analysis,
every defendant in a criminahse will be deemed to be seized ..”). Other Circuits have
rejected a liberal reading of the deprivation of liberty element for this ne&rgon. See, e.g.
Harrington v. City of Nashya610 F.3d 24, 33 (1st Cir. 201(Q)oting that if the ihevitable
concomitants of the pendency of criminal charges” could constitute a seizurendlagely ‘every
malicious prosecution claim could be brought before a federal court under thefasgtdion
1983"); Ray v.City of Chicagp 629 F.3d 660, 664 (7th Cir. 2011Féderal courts are rarely the
appropriate forum for malicious prosecution claims.”
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factsand circumstanceavailable to an officer at kater point in time and inthe contextof a
different decision Whereas probable cause to arrest considers an officer’s beli&hthaterson
to be arrested has committed or is committing a crime” in light of the facts and cincoessta
available to himat the time of arrestprobable cause to prosecutensiders an offices’ belief
that“he has lawful grounds for prosecuting the defendant in the manner complainedight

of the facts and circumstances available to kitnthe timehe initiates the prosecutiof
CompareSimpson v. City of New York93 F.3d 259, 265 (2d Cir. 2016alse arrest standard)
with Bernshtein v. City of New YQrd96 Fed. App’x 140, 142 (2d Cir. 201®nalicious
prosecution standardsummary order)citing Rounseville v. Zanil3 F.3d 625629 (2d Cir.
1994)). In the instant casethe conduct challenged in both Plaintiff's First Amendment
retaliation claim and his malicious prosecution clainthis same: Eckert’'s swearing out and
filing of the second set of accusatory instrumentSAC 1 230-31, 245 Accordingly, the
probable causmquiry for both isalso the sameavhether Eckert believed he hddwful grounds

for prosecutint Plaintiff at the timehe swore out those documeritsSee Bernshtejm96 Fed.

8 Notably, courts in this Circuit have recognized that once probable cause is esablishe
for an arrest, it does notisgipate unless th&ggroundless nature of the charggese] made
apparent by the discovery of some intervening fattdiwth v. Town of Cheektowagd? F.3d
563, 571 (2d Cir. 1996xee alsorhomas v. City of New Yqrk62 Fed App’x 58, 60 (2d Cir.
2014)(“While the probable cause inquiries for false arrest and malicious prosecutiortinog, dis
where. . . probable cause to arrest existed and the plaintiff concedes that defdidiantdearn
of any intervening facts between arrest and initiation afsgcution, claims of malicious
prosecution cannot survivg(summary order).

® The probable cause inquiry has also been framed alternately as whether there is a
justified belief “that plaintiff] could be successfully prosecute®dsr v. Court OfficelShield
No. 207,180 F.3d 409, 417 (2d Cir. 1999), or whether there exist “such facts and circumstances
as would lead a reasonably prudent person to believe the plaintiff guBtyyd v. City of New
York 336 F.3d 72, 76 (2d Cir. 2003However, he Secad Circuithas stated that @onsiders
these twoformulations interchangeabl&ee idn.7.
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App’x at 142 (citation omitted). The Court addresseareciselythis question in itgVlarch 31
Order, and there is rseparatéheightened” probable cause inquiry to go through now.

Plaintiff offers nointervening change of controllingw, new evidence, or clear err
warrantingreconsideration fathe Court’s previous ruling thatrobable causexisted as to both
sets of accusatory instrumentSeeKolel Beth 729 F.3dat 104. Rather, Plaintiff rehashes old
arguments and points to facts that the Court has already addressed and cornsigeigt. a
Thus, for instancehe Court has already addressed Plaintiff's argumentBtietrt’'s reference
to “3:10 p.m.” in the accusatory instrumengpreserdthe exactime of theallegedrental permit
violation. (ComparePl. ReconMem. at ECF9-10, with March 31 Order aECF 24.) It has
addressedPlaintiff's factual allegationsuggestinghatsomeone other than Plaintiff had control
over the unregistered vehiada the Claywood Property(ComparePl. Recon. Mem. at ECEO-
11, with March 31 Ordeat ECF 27 n.13.) Ad it hasaddressedPlaintiff’'s argument thaEckert
failed to specify the absence of@gistration stickein his accusatory instrumentsCqmparePl.
Recon. Mem. at ECEL, with March 31 Ordeat ECF 26.) These arguments are not appropriate
grounds for reconsideration and will not be entertained again.

Finally, though the Court concludekat probable caussipportedhe filing of both sets
of accusatory instrumentthe Court additionallyfinds thatevenif that were not the casEckert
would still beentitled to qualified immunitpecauséit was not manifestlyunreasonabléor [the
defendant officerfo charge[the plaintiff].” Arrington v. City of New YorkNo. 15cv-00170,
2015 WL 5998719, at2(2d Cir. Oct. 15, 2015jquotingLowth, 82 F.3d at 572)see alsad. at
*1 n.3 (qualified immunity maybe resolved on a Rule 12(b)(6) motion to dismigdsere based
onfacts alleged ithecomplain). The Court findghat it was not “manifestly unreasonable” for

Eckertto charge Plaintiffor a violation of an ordinance prohibiting any owner of a dwelling unit
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from renting the unit without first obtaining a valid rental permaihere: (1) an individual
apparentlyoccupyingthe premisegold Eckertthat he had been renting the entire house from
Plaintiff since July 2006 for $1525.00 a mon#nd (2) Eckert separately determined that no
rental permit had been issued for the Claywood Propé8geSAC 1 122.) Nor does the Court
find it “manifestly unreasonable” for Ecked chargePlaintiff under an ordinance providing that
the “outdoor storage of unregistered vehicles . . . is prohibited” w(iBr&ckertobservedhe
sameunregisteredGMC pick-up truckon the Claywood Propertydriveway on three separate
occasionover a span ofl7 days, and (2Plaintiff was an undisputed owner of recastithe
Claywood Propertand moreover, identified byhe suspected tengriRalph Voehlas the owner
from whom heented (SeeSAC Y 122, 123see alsdMarch 31 Order at ECF 27 n.13.)

For all of the foregoing reasons, the Court finds that Plaintiff's fedewdicious
prosecution claim was properly dismissed.

b. Fourth Amendment Monéll Claim (Fourth Cause of Action)

Plaintiff also requesteeconsideration of the Court’'s dismissédlhis Fourth Amendment
Monell claim, which seeks to hold the Town liable for Eckert's alleged tregsass the
ClaywoodProperty in conducting his investigatiof.o make outa Section 1983 claim ajnsta
municipalty, Plaintiff mustallegethat his injurywas caused bynaofficial custom or policy.
Monell v. Dep’t of SacServs, 436 U.S. 658, 69@1 (1978); see alsdRoe v. City of Waterbury
542 F.3d 31, 37 (2d Cir. 200&a plaintiff must demonstrate that the municipality was the
“moving force” behind the alleged injury)[T]he mere assertiothat a municipality has such a
custom or policy is insufficient in the absence of allegations of fact tending to sugipl@ast
circumstantiallysuch an infereze” Zherka v. City of New Yark59 Fed. Appk 10, 12 (2d Cir.

2012) (quotation and citation omitted).
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In dismissng Plantiff's Fourth Amendment claim, the Court found that Plaintiff faited
satisfy thelgbal/Twomblypleading standardith respecto the existence of an official custom or
policy. Specifically, 1 found that Plaintiffs reference to onénstance of trespasstckert’s
search of Plaintiff's Claywood property on February 3, 264dlled tosupport an inference that
the Town had a custom or policy @fstructing investigators to trespass on private property
and/or failed to train or supervise investigatiorshat regard (March 31O0rder at ECF 35 (“A
claim premised on an official policy or custom cannot be sustained on one allegeidvip).

At the time, theCourt notedhat Plaintiff asserted a secomdtance of trespass/ Eckert on the
Claywood Property on May 4, 2011; howeviegonstruedhat allegatiorto belimited to Eckert
parking his car in the driveway of the Claywood Property. (March 31 Order at ECF235 n.
(examining SAC, ¥ 211 260).) The Counteasonedhat a parked car in theideway does not
constitutea violation of an expectain of privacy, and therefor¢hat Plaintiffhad not plausibly
allegal a second instance of a Fourth Amendment violatith) (

On reconsideration, Plaintiff argues that the Caimtutl have construed SAC Y 211
and 260 to allege a secontdespassn violation of the Fourth AmendmentTaking the two
alleged instance®f trespass together, Plaintiff argues, the SAC alleges sufficient facts to
withstand a motio to dismiss. The Court first addresses whe8%€ ] 211 and260 may be
construed as allegirgsecond instance of trespass on May 4, 2@fdre turning to the question
of whether two incidents of trespass are sufficient to alldgereell claim against the Town

1. On Reconsideration, The Court Finds ThatPlaintiff Has Alleged A
Second Instance of Trespass

Plaintiff argues that the Court misconstrued the S#Cnot findingthat it allegesa
second search of the Claywood Propéntyeckerton May 4, 2011. Plaintiff points to the text of

both SAC 1 211 and 260:
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211. On May 4, 2011, Eckert was found on Plaintiff’'s Claywood Property with his
vehicle parked in i driveway of the Claywood Property. Eckert purported to be
conducting an investigation into a prior violation on the Claywood Property. Upon
information and belief, the Town Attorney’s Office through Sidaras instruatkerEto
undertake this investigation.

260. Pursuant to Town Practices, Eckert, on May 4, 2011 trespassed upon the Claywood
Property, examined the house and elsewhere within the Claywood Property icha sear
for possible violations of local law concerning the Claywood Property.

Upon reconsideration, in light of the liberal pleading standard and Plaintdfisssas the
non-moving party, the Court finds it proper to construe SAC { 260 as alleging another instance
of trespass on May 4, 2011, in that it could plausibly be inferred that after parkinghicle in
the Claywood Property driveway, Eckert exited the vehicle and thereby trebpassine
property The Court therefore finds that Plaintiff has plausibly alleged more than one inmident
trespass.

2. Two Instances Of TrespassUnique to Plaintiff, Do Not Support An
Inference That The Town Had A Custom Or Policy G SuchTrespass

There is nd'magic numbér of instances of unconstitutional condtileat will suffice to
permit the inferencef a broademunicipalpolicy or custom As the Court previously noted, it
is wellestablished in this Circuit that a singé®lated incidentwithout more,is not enough®
(March 31 Order at ECF 35 (citing casesRit it does not follow that two, three, or even four
incidentswill supportsuch an inferenceSee, e.g.Bowles v. N.Y.CTransit Auth.,2006 WL
1418602, at *16 n.31 (S.D.N.Y. May 23, 2006) (finding that “the combined evidence of only two
incidents would still be insufficient to show a ‘custom or usage’ undeMitreell standard”)
Giaccio v. City of New York308 Fed. App'x 470, 47172 (2d Cir. 2009)dismissingMonell

claimwhere plaintiff “identifie[d], at most, only four examples where the defesdaight have

10 But see infraat 1718 (discussing the “final policymaker” theory of municipal

liability, in which a single action undertaken by a final policymatam be enough to impose
Monell liability).
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disclosedplaintiff's] positive drug test resdts,” the injury complained of Rather, he inquiry is
aholistic one.

Here, Plaintiffalleges twooccasions onvhich the same investigatdeckert,trespassed
on Plaintiff's Claywood Foperty, in connection witlthe same invesgjation The Court notes
that Plaintiff has only allegedwo incidentsthat are entirely unique to him. As one cobds
noted, “ce man's experienades not make a policy.Laurin v. New Rochelle Police Officers
373 F.Supp.2d 385, 401 (S.D.N.Y2005),aff'd in part, vacated on other ground2007 WL
247728 (2d Cir. Jan. 25, 2008gealso Prince v. @unty of Nassau837 F. Supp2d 71, 104
(E.D.N.Y. 2011) aff'd, 563 Fed App’x 13 (2d Cir. 2014)dismissingMonell claim where
plaintiff proffered evidence only as to purporteddssment that occurred with respecthts
bars butnot with any other bars or restaurants within the relevanj.area

The SACdoes notllege for instancethat anyonether tharPlaintiff has been subjected
to unconstitutional searches of their prdpeby Town Enforcement Office Investigator<t.
Osterhoudt v. City of New YqrKo. 10cv-3173, 2012 WL 4481927, at *1 (E.D.N.Y. Sept. 27,
2012) (finding that the plaintiff stated a plausible claim of municipal liability wheré&ites a
number ofcomplaints alleging that the NYPD conducted mass arrests at demonstrations a
crowd control situations, plausibly alleging a widespread departimpotey of arresting
political demonstrators without determining probable cause on an individual b&astjlla v.
City of New YorkNo. 09cv-5446, 2012 WL 3871517, at *5 (S.D.N.Y. Sept. 6, 2012) (finding
plaintiff stated a plausible claim of municipal liability where she “allépevarious other
instances of male police officers taking sexual advantage of feraatx their custody or

control”). Nor doeshe SAC allege that any investigatather tharEcket trespassed on private
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property In short, the SAC fails to allege any fattatwould tend to supporan inferencehat
there was a broad@&own policy or custonof trespasat play.

3. Plaintiff Does Not Allege That Sidaras Was AFinal Policym aker”

Finally, the Court notethata municipality may be held liable for “even a single action
of an official, where that official “possesses final authority to establish municipal polity
respect to the action ordered®mnesty Am. v. Town of W. HartfoB61 F.3d 113, 1262d Cir.
2004). Although Plaintiff does not raise this theory of municipal liability on reconatater, the
Court will nevertheless address it now, in light of Plaintiff's allegatigmon information and
belief” that investigator Eckert committed his second instance of trespdlss direction of
Deputy Town Attorney Sidaraghom Plaintiffalleges is a“policymaker.®* (SAC 1 8, 211.)

The Court finds that this theory of municipal liability, too, fails. Although the SAC
alleges that Sidaras is a “policymakeit, nhowhere alleges that Sidarssa final policymaker
with respect to town investigators’ selaes of private mmises for local law violationsSee
Pembaur v. Cincinnat475 U.S. 469, 4882 (1986) ({T]he fact that a particular officiateven
a policymaking officia-has discretion in the exercise of particular functions does not, without
more, give rise to municipal liability based an exercise of that discretiop(emphasis addeq)
Wood v. Town of E. HamptpNo. 08cv-4197, 2010 WL 3924847, at *25 (E.D.N.Y. Sept. 30,
2010) (dismissindvionell claim becauséhe complaint did not allege thahy of the individual
Village Defendants have “final policymaking authoyitgnd “Plaintiff s mere assertions that the
individual Village Defendants are ‘policymakers’ is noffient for liability to attach to the

Village undemonell’).

1 The Court did not previously need to address this theory of municipal liability because
Plaintiff does not allege that Eckert was acting at the direction of another fmsthinstance of
trespass.SeeSAC 1 101(attributing his trespass to the fire marshal’s office).
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Nor does Plaintiff allege any facteom which final policymakingauthority could be
inferred Plaintiff does not allege facts suggesting that the Town Attorney’s Offingassed in
setting policygoverninginspections of private properfgr Town Code violationslet alone that
Sidaras had the final say such policy.Indeed even if the Towrttorney’s Officedid oversee
such policy,Plaintiff's own allegationsndicate that Sidaras is subordinate to Town Attorney
Alicia O’Connor. SeeSAC | 7 (referring t@’Connor as “the chief policy maker of the Town
Attorney’s Office”); see also Feerick .vSudolnik816 F. Supp. 879, 8887 (S.D.N.Y.
1993),aff'd, 2 F.3d 403 (2dCir. 1993)(dismissing the plaintif6 claimsagainstthe assistant
district attorneyson the basis that they ere not final policymakers because they were
subordinates to the countlystrict attorney.

The Court finds thathe SAC fails to set forthny facts that would support an inference
that the Town had policy or custonof instructing investigators to trespass on private property
or that a final policymaker directly committed a Fourth Amendment violathamtordingly, the
Court declines to rastate Plaintiff’'s Fourth Amendmektonell claim against the Town.

c. State LawClaims

Because the Court declines teinstate Platiff's federal malicious prosecution and
Fourth Amendmenionell claims, the Court need not considetaintiff's requesto revisit any
previousfactual findingsor to addresshis summary judgment motion seeking to declare the
Town's rental permit law in violation of the New York State ConstitufidrAs to all claims not

discussed in this opinion, the Court adheres to the reasoning set forth in the Marchr31 Orde

12 Even if the Court reinstated any of Plaintiffs federal claims, it wouldyliket
reinstate Plaintiffs New York State constitutional challenge, heeding tlken8eCircuit’s
caution that fede courts should avoid deciding novel issues of state B@eCarver v. Nassau
Cty. InterimFin. Auth, 730 F.3d 150, 1585 (2d Cir.2013) (“Where a pendent state claim turns
on novel or unresolved questions of state law, especially where those questions concern the
state’s interest in the administration of its government, principles of federalmoaity may
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d. County’s Request for Reasonable Attorney’s Fees

The Court denies the County’s request feave to move for reasonable attorney’s
feesincurred in the defense of this motioAttorney’sfeeswill only be awarded if the plaintiff's
underlying “claim wadrivolous, unreasonable, or groundless, or the plaintiff continued to
litigate after it clearly became $0.0Opoku v. @unty of Suffolk No. 14€v-2726, 2015 WL
5010101, at *4 (E.D.N.Y. Aug. 21, 2015)uotingRounseville,13 F.3d ai632 (2d Cir. 199J).
Although the CourtdeniesPlaintiffs motion for reconsideration in its entirety, fihds that
Plaintiff had a colorabldasis in law and fact for himotion, such that an award aftorney’s
fees is unwarranted

CONCLUSION
For the reasons akd herein, Plaintiff's motiorfor reconsiderations denied inits

entirety, and the County’s request for attorney’s fees is denied.

SO ORDERED:

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated:January21, 2016
Brooklyn, New York

dictate that these questions be left for decision by the state cpygsedting Seabrook v.
Jacobsonl153 F.3d 70, 72 (2d Cir. 1998)).
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